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DECI Sl

BLAIR, Chair: This case is before the Public Enpl oynent
Rel ations Board (PERB or Board) on exceptions filed by the
Heal dsburg Uni on El enmentary School District (D strict) to a PERB
adm ni strative law judge's (ALJ) proposed decision (attached).
The ALJ found that the District violated section 3543.5(a), (b)

and (c) of the Educational Enployment Relations Act (EERA)' by

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3543.5 states, in pertinent
part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce



unilateraliy i npl enenting a policy requiring kindergarten
teachers to open their classroons and begin supervising students
during the 15 mnutes prior to the start of class. The ALJ
di sm ssed the portion of the conplaint which alleged that
distribution of the mnutes of a District cabinet neeting
interfered with enployee rights under EERA. The District
excepted to the ALJ's finding that it unlawfully inplenented
a unil ateral change.

The Board has reviewed the entire record in this case, and
finding the ALJ's decision to be free fromprejudicial error
affirms the proposed deci sion.

DI SCUSSI ON

The essence of this case is that the teachers' exclusive
representative alleges that the District inplenented a unilatera
change by requiring kindergarten teachers at Fitch Muntain
El enmentary to open their classroons and supervise students during
the 15 mnutes prior to the tine classroominstruction begins.
The teachers allege that this requirenent is not included in the
parties' collective bargaining agreenent (agreenent) and is

i nconsi stent with past practice. Therefore, the teachers argue,

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organizations r|ghts
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.
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this new requirenent constitutes a unilateral change. The
District argues that the requirenment was consistent with the
parties' agreenent and established past practice.

The facts are sunmarized as follows: The kindergarten
teachers at Fitch Nbuntain El ementary School are required by the
parties' agreenent to be "on site" at 7:50 a.m C asses begin at
8:05. Before Septenber 1991, the teachers perforned a variety
of teaching rel ated duties between 7:50 and 8:05. The precise
duties perforned and whether the duties were perforned in the
-classroom or el sewhere was left to the teachers' professiona
di scretion. As of Septenber 4, 1991, the teachers were directed
by Principal Nancy Baker (Baker) to be in their classroons
supervising their students between 7:50 and 8:05. The directive
stated:

[ Kindergarten teachers] are to have their
roons open at 7:50 AM Ei t her the teacher or
instructional assistant is to be in the room
supervising. This will continue until
further notice.

In order to show that the District inplenented a unil ateral
change, the Heal dsburg Area Teachers Associ ation, CTA/ NEA '
(Associ ation) nust prove the follow ng el enents: (1) the
enpl oyer inplenented a change in policy concerning a matter
within the scope of representation; and (2) the change was -

i npl enented before the enployer notified the exclusive

representative and gave it an opportunity to request

negotiations. (Qant Joint Union H gh School District (1982)

PERB Deci sion No. 196.)



The Associ ation denonstrated that there was no requirenent
that teachers supervise their students prior to Septenber 1991
and Baker's directive created a new policy. One of the three
ki ndergarten teachers, Charlotte McGannon (MGannon), testified
that she never opened her roomto students prior to 8:05, but
rather, did a variety of teaching-related tasks. Another
ki ndergarten teacher, Carol Novak (Novak), testified that she
al so di d numerous teaching-rel ated tasks before classes began,
nost of which were performed outside of her classroom The
third teacher, Judith Sanderson Irland (lrland), stated that
there was no formalized duty to sqpervise students before school
t he previdus year, but that she personally felt that it was her
prof essional responsibility. However, she also stated that prior
to the directiye she had not opened her classroomat 7:50 because
she felt it was not required. \Wen asked about her observations
of what other teachers did before school, she could not testify
to having any personal know edge of what their practices had been
in the 1990-91 school year. She stated that sonetinmes she and
the other teachers would be sitting in a snoking room | ocated
at the front of the school fromwhich they could check on their
- students, who were taught to stay by the door and wait for their

t eacher.

Baker could not testify to one specific instance in which
she had observed a kindergarten teacher supervising students in

the norning during the 1990-91 school year. She did, however,



recall observing teachers arriving_late after she had issued the
directive.

O all the testinony, no one had personal know edge of even
one kindergarten teacher who routinely supervised their students
from7:50 to 8:05 in the norning. Even Irland, who testified
that she did sonme norning supervision, admtted that she did so
out of a sense of professional responsibility rat her than the
belief that it was required.

The District suggests that the kindergarten teachers nust
have been supervising their students otherw se Baker woul d have
noticed 75 to 120 children running unsupervised. The teachers
testified that the students were trained to wait for themon
benches outside the classroom not to run around the school site.
Al so, there was unrefuted testinony that parents were instructed
to bring their children to school as close to 8:05 as possible.
These facts exblain why ki ndergarten children were not seen
runni ng unsupervi sed before 8:05--sone of themwere not at schoo

yet and others were seated on benches outside the classroom 2

Finally, the tone of the directive suggests that it inposes
a new policy. It makes no reference to any past practicé. It is
not phrased as a rem nder to adhere to an existing policy. It
tells the teachers where and when to supervise their students as
wel | as who can do the supervising. There is no indication that

teachers were famliar with this policy. In summary, the

Even if it was shown that the teachers voluntarily
supervi sed the students, this does not establish a past practice
whi ch requires the teachers to supervise the students.
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evidence clearly supports a finding that Baker's directive
establ i shed a new practice of requiring the kindergarten teachers
at Fitch Mountain Elenentary to supervise their students before
cl ass began.

To denpnstrate that a change in duties during the workday
is negotiable, a charging party nust show that the change haé

an inpact on the enpl oyees' workday. (Jnperial Unified Schoo
District (1990) PERB Decision No. 825 (lnperial); Coverdale

Unified School District (1991) PERB Decision No. 911.) The
Board has held thét enpl oyers are generally free to.alter the
i nstructional schedule w thout negotiations; however, when
changes in the instructional day affect the length of the

wor kday or existing duty-free tinme, the subject is negotiable.

(Inperial: San Mateo Gty School District (1980) PERB Deci sion
No. 129.) The Board will not presune an effect on |ength of

wor kday or duty free tinme. Rather, the charging party has the
burden of proving that the enpl oyer's change inpacted negoti abl e

terns and conditioné of enpl oynent. (I nperial.)

Here, two teachers testified that their workday was
Iéngthened as a result of the new norning supervision
requirenment. MGannon testified that she had to | engthen her
workday by 15 minutes as a result of supervising her students
before school. - Anong the tasks she previously conpleted before
school were neeting with first and second grade teachers, many of
whom did not have a preparation period at the sane tinme as she

di d. Novak testified that tasks she had perfornmed before schoo



now had to be conpleted on her lunch period, after school, or
before school, anounting to approximately 20 additional m nutes
per day. Novak's before school tasks included-checking her box,
the "green board" in the teachers' room and conferring with

ot her teachers or the principal. She would also determne if
any of .the resource teachers or specialists were absent so that
she coul d adjust her schedule accordingly. Many of these tasks
had to be conpleted in the norning before school began and in

| ocations other than the classroom Thus, teachers had to arrive
before 7:50 to acconplish these tasks. Cearly, inpact on the

t eachers' Mnrk hours has been established.

In response to the Association's prima facie show ng, the
District asserts that the conplaint should be dismssed for the
follow ng reasons: first, before school supervision is required
by state regul ation; second, there was a past practice of
requiring teachers to supervise students before school.

The District argues that the California Code of Regul ations

section 5570° requires teachers to supervise students in their

3The California Code of Regul ations section 5570 states:

Unl ess otherw se provided by rule of the
governi ng board of the school district,
teachers are required to be present at their
respective roons, and to open themfor

adm ssion of the pupils, not |ess than 30

m nutes before the tine prescribed for
comenci ng school .

Al l teachers shall observe punctually the
hours fixed by regulation of the governing
board of the school district for opening and
cl osi ng school .



classroons 30 m nutes before classes begin. W find that the
parties' agreenent supersedes this regulation. The parties’
agreenent in effect at the time of the change in Article VI,
section 6.1 states, in pertinent part:

Each teacher shall be on site fifteen (15)

m nutes prior to the beginning of their first

class and remain on site fifteen m nutes past

the end of their last class.
Princi pal Baker and the teachers agreed that "on site" neans on
t he school grounds. |

Robert Latchaw (Latchaw), the District's negotiator since

1977-78, testified about the history of Article VI, section 6.1.
He stated that:  he understood the 15-minute period to be
assi gnable for teaching related duties. However, Latchaw also
testified that it would probably be a stretch to say that the
section permts the District to assign direct instructional tine
because that issue was negotiated separately. As far as student
supervision during this time, he did not renenber that the
subj ect ever cane up at the bargaining table, and he agreed that
it is certainly not reflected in the contract. In sum none of
the w tnesses unequivocally understood "on site" fo mean in the
- classroom supervising students. The parties' contract clearly
supersedes the requirements of section 5570 by both shortening

the length of tinme teachers nust be present before classes begin

and requiring themnerely to be "on site.” Therefore, we find

Al though the regulation requires all teachers to open their roons
for adm ssion of pupils 30 m nutes before classes begin, the
regulation also permts the District to alter that provision
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that the teachers' conduct is not governed by California Code of
Regul ati ons section 5570.

The District alternatively argues that the practice at the
District's other kindergarten, or in other grades, establishes
a past practice for the Fitch Mouuntain kindergarten. The only
ot her school in the District with a kindergarten is Heal dsburg
El ementary. The 1990-91 school year was the first year that
Heal dsburg El enentary had a kindergarten. The principal, Don
El sbree (Elsbree), testified that he and the kindergarten
teachers canme to an agreenent concerning before-school
supervi sion of students. They originally agreéd that the
teachers woul d supervise their students from 7:50 - ‘8:05.
During the school year the tine was changed to 7:55 - 8:05
because El sbree wanted the teachers to check the bulletin board
for announcenents prior to classroominstruction beginning.
El sbree distinguishes this agreement from Baker's directive in
that his teachers need not be in their roons supervising, whereas
Baker required the teachers to "have their roons open at 7:50
AM " The District's argunent that this agreenent established a
past practice for Fitch Mountain nust be rejected. The agreenent
at Heal dsburg El ementary was specific to the kindergarten at that
school. There is no evidence that it was intended or enforced as
an established district policy. Rather, it was an agreenent

wor ked out by those to whomit applied.

The District asserts that the practice in other grades is

rel evant to whether a past practice was established at the Fitch



Mount ai n ki ndergarten. For exanple, first and second grade
teachers do rotational duty at various tines during the day.
There are 11 teachers available to cover various recesses during
the day. Only one or two of these teachers have the 7:50 to 8:05
duty. Each t eacher has duty-only once or twice a week. These
teachers are on an entirely different schedule. This is not
conparable to the kindergarten setting in whi ch the teachers
must cover all of their own recesses throughout the day. In
lnperial. the Board found that consideration of other grades was
i nappropriate to establish a past practice and that it was proper
to compare schools at the same grade level within a district due
to their unique educational requirements. W find that the first
and second grade schedul es are not hel pful in resolving whether
there has been a unilateral change in the kindergarten teachers'’
schedul e. |
CONCLUSI ON

Based on the entire record in this case, it is concluded
‘that the District breached its obligation to negotiate under
EERA when Baker unilateraily i npl emented a policy requiring
ki ndergarten teachers to be present in their classroons and
supervise students from7:50 to 8:05, in violation of EERA
section 3543.5(c). This conduct interfered with the
Association's right to represent its nenbers in their enploynent
relations with the District, in violation of section 3543.5(b).
The same conduct interfered with individual kindergarten -

teachers' rights to be represented by their chosen representative
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in their enploynent relations with the District, in violation of
section 3543.5(a).
REVEDY

Under EERA section 3541.5(c), the Board is given the power
to issue a decision and order directing the offending party to
cease and desist fromthe unfair practice and to take such
affirmative action as wll effectuate the policies of the EERA
In this case it has been found that the District breached its
lobligation to negotiate in good faith when it unilaterally
i npl emented a policy requiring kindergarten teachers to be
present in their classroons and supervise students from 7:50
to 8:05. This conduct violated section 3543.5(c), (b) and (a).

It is therefore appropriate to order the District to cease
and desist fromsuch activity in the future, return to the status
quo which existed at Fitch Mountain El enentary School prior to
the unil ateral change and, upon request, neet and negotiate with
the Association prior to meking future changes in negotiable
terns and conditions of enploynent.

Under the circunstances presented here, it is also
appropriate to order the Di strict to make whol e the enpl oyees
affected by the unilateral change in pblicy. This shall consi st
of providing the kindergarten teachers at Fitch Muntain
El ementary School affected by the change with an amount of tine
off which corresponds with the additional work perforned as a
result of the change. If the District and the Association bannot

agree on the manner in which conpensatory tinme is granted,

11



af fected enpl oyees shall be awarded nonetary conpensation
comensurate with the extra hours worked, including interest

at the statutory rate of seven (7) percent per ahnunl Di sput es
regarding the inplenentation of the foregoing renmedy will be
resol ved through the Board's conpliance procedure. It is further
appropriate that the District be ordered to post a notice |
i ncorporating the ferns of the order herein. Posting of such

a notice, signed by an authorized agent of the District, wll
provi de enployees with notice that the District has acted in an
unl awful nmanner, is being required to cease and desist fromthis
activity and wll conply with the order. It effectuates the

pur poses of EERA that énployees be inforned-of the resolution of
the controversy and the District's readiness to conply with the

ordered renedy. (PlLacerville Union School Di strict (1978) PERB

Deci sion No. 69; Davis Unified School District, et al. (1980)

PERB Deci si on No. 116.)

ORDER

Upon the foregoing findings of fact and concl usions of
law, and the entire record in this case, it is found that the
Heal dsburg Uni on El enentary School District (D strict) violated
Governnent Code section 3543.5(c) of the Educational Enploynent
Rel ations Act (EERA) by unilaterally inplenenting a policy :
requiring kindergarten teachers to open their classroons and
begi n supervising students during the fifteen (15) minutes prior
to the start of classes. By the sane conduct, it has been found

that the District violated EERA section 3543.5(b) and (a).
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Pursuant to section 3541.5(c), it is hereby ORDERED that the
District, its governing board and its repreSentatives shal | :
A CEASE AND DESI ST FROM
1. Failing and refusing to neet and negoti ate in good
faith with the Heal dsburg Area Teachers Associ ation, CTA/ NEA
(Association) concerning the policy requiring kindergarten
teachers to open their classroons and begin supervising students
.during the 15-mnute period prior to the start of classes;
2. Denying the Association the right to represent
enpl oyees in their enploynent relations with the Disfrict; and.
3. Interfering with the enployees in the exercise of
the right to be represented by the Association in their
enpl oynent relations with the District.

B. TAKE THE FCLLOMVNG‘AFFfRMKTIVE ACTI ONS
DESI GNED TO EFFECTUATE THE POLI CI ES OF EERA:

1. Reinstate the practice which existed prior to
the Septenber 4, 1991 directive concerning the requirenent
of kindergarten teachers to open their classroons and begin
supervi sing students during the 15 mnutes prior to the start
of classes and, upon request, neet and negoti ate any proposed
change in the practice wth the Associ ati on.

2. Gant to each kindergarten teacher the anount of
conpensatory tinme off which corresponds to the nunber of extra
| hours worked as a result of the unilateral change referred to in
paragraph (1). Should the parties fail to reach agreenent as to
“the manner in which such conpensatory tine will be granted, then
such enpl oyees will be granted nonetary conpensati on conmensurate

13



with the additional hours worked, with interest at the rate of
seven (7) percent per annum
3. Wthin thirty-five (35 days follow ng the date

this Decision is no longer subject to reconsideration, post at
all work |ocations where notices to enployees are customarily .
pl aced, copies of the Notice attached as an Appendi x hereto,
signed by an authorized agent of the enployer. Such'posting
shal | be mai ntai ned fbr a period of thirty (30) consecutive
wor kdays. Reasonabl e steps shall be taken to insure that this
Notice is not reduced in size, defaced, altered or covered by
any material.

Witten notification of the actions taken to conply with
this Order shall be made to the San Franci sco Regi onal Director
of the Public Enploynent Relations Board in accordance with her

i nstructions.

Menmber Hesse joined in this Decision.

Menmber Caffrey's concurrence and di ssent begi ns on page 15.

14



CAFFREY, Menber, concurring and dissenting: | concur in the
majority's dismssal of the allegation that distribution of the
Heal dsburg Uni on El ementary School District (District) cabinet
meeting mnutes interfered with enpl oyee rights under the
Educati onal Enpl oynent Rel ations Act (EERA).

| dissent fromthe majority's conclusion that the District
unilaterally inposed a norning classroom supervision assi gnnent
on Fitch Mountain El enentary School kindergarten teachers in
vi ol ati on of EERA | find that the Heal dsburg Area Teachers
Associ ation, CTA/NEA (Association) has not net its burden to
- denpbnstrate that a new regular work assignnent inpacts the tota
nunmber of hours worked and represents a negotiable change in the
ternms and conditions of enploynent.

A review of the evidence in this case establishes that while
sonme student supervision outside of instructional hours is a
normal teacher duty, there was no consistent pattern or practice
w thin thé District of assigning norning classroom supervision
duties to kindergarten teachers. Consequently, Fitch Mountain
School Principal Nancy Baker's (Baker) Septenber 4, 1991
directive represented a new regular work assignment for Fitch
Mount ai n ki ndergarten teachers.

The Public Enploynent Rel ations Board (PERB or Board) has
hel d that the assignnent of teacher duties within the workday is

a managenent prerogative® and outside the scope of bargaining

!Ki ndergarten teacher Charlotte MGannon (MGannon)
testified that prior to Baker's directive the decision regarding
duties to be perforned in the 7:50 - 8:05 period "was totally up

15



when it does not affect the total nunber of hours worked.

(Moreno Valley Unified School District (1982) PERB Decision

No. 206-(Nbreno Valley).) Therefore, having established that the

District gave a new regular work assignnent to Fitch Mountain

ki ndergarten teachers by requiring norning supervision, the
Associ ation has the burden of denonstrating the inpact of that
assignnent on the total nunber of hours worked by those teachers
in order to establish that it represents a unilateral change in

violation of EERA. As the Board stated in Inperial Unified

School District (1990) PERB Decision No. 825 (lnperial):

PERB | aw generally views the length of the
instructional day as a nmanagenent prerogative
which is outside the scope of representation.
[Gtation.] Thus, enployers are generally
free to alter the instructional schedule

W t hout prior negotiation wth enployee
organi zati ons. However, when changes in the
instructional day in turn affect the length
of the working day or existing duty-free
tine, the subject Is negotiable.

(Enphasis in original.)

In Inperial, wthout negotiating with the excl usive .

-5representative, the district increased the instructional m nutes
of each class. The district took the additional 15 instructional
mnutes fromthe limted anount of on-duty, noninstructional tine
before and after classes during which teachers were required to

be at school but were not engaged in actual student instruction.

to the teacher." Kindergarten teacher Carol Novak (Novak)
testified that the contract only required her to be "on site"
from7:50 - 8:05 and since it specified no duties to be perforned
in this period, she could fill the tinme at her discretion, such
as by choosing to "wite a personal letter." These statenents
reflect a m sunderstandi ng of the fundanental nanagenent
prerogative to assign duties during the workday.
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Despite the fact that a significant portion of the teachers' on-
duty, noninsfructional time was lost through the district's
action in lnperial. the Board reversed the violation found by the
adm nistrative |aw judge, finding that the burden of showing a
change in the.total nunmber of hours worked by teachers as a
result of the schedul e change had not been net. Mbreover, the
Board enphasi zed that the burden of denonstrating workday inpact
rests firmy on the charging party by overruling a portion of

Moreno Vall ey. In Moreno Valley, the elimnation of five m nutes

of a fifty-mnute preparation period was found to have an
"apparent" inpact on the teaéher wor kday because the record did
not indicate that the district had agreed to accept a reduced

| evel of preparation fromteachers. The Board in Inperial
specifically overruled that finding, concluding that this
presunption of inpact had inappropriafely lifted the burden from
the charging party. Essentially, the Board described the
charging party's burden as denonstrating that after the schedul e
change the district demanded a |evel of preparation which
exceeded the amount of time that remmined available for that

purpose in the teacher morkday.

The instant case presents circunstances simlar to those of

Ilnperial in that teachers were given a new specific work

assi gnnent of 15 m nutes duration which was to be perforned
during the existing workday. This case differs fromthe

ci rcumst ances of Inperial, however, in that it does not involve a
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change in instructional or preparation tinme, but the assignnent
of specific duties during on-duty, noninstructional tine.

Appl ying the burden on the charging party as described in
Inperial to this case, a showi ng of workday inpact by the
Associ ation nmust denonstrate that after requiring the norning
cl assroom supervision, the D strict demanded performnce of
duties which exceeded the anmpunt of tine that remained avail able
in the workday to performthem

| conclude fromthe record that the Association has failed
to neet this burden. At the tine of Principal Baker's
Septenber 4 directive, kindergarten teachers at Fitch Mountain
School had in excess of 11 hours of on-duty, noninstructional
time per week.? Sinultaneous with the nmorning classroom
supervi sion assignnment, Principal Baker assigned Fitch Muntain
ki ndergarten teachers an additional one hour per day, five hours
per week, of instructional duty assisting first and second grade
teachers. The five hours were diverted fromthe two hours of
afternoon on-duty, noninstructional tinme kindergarten teachers
had in their workday. These facts establish that kindergarten
teachers had tine available in their workday which did not carry
specific assignments and coul d accormpdat e significant new
regul ar work assignnments at the tinme of Baker's Septenber 4

directive. They also establish that follow ng the directive,

’In addition to the 15 nminutes prior to the begi nning of
cl asses, kindergarten teachers at that time had on-duty,
noni nstructional time from12:35 p.m to 2:35 p.m each day.
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ki ndergarten teachers continued to have at |east one hour of on-
duty, noninstructional time remaining in their workday.

The record includes very little evidence or testinony
describing any specific duties kindergarten teachers performed
during this remaining hour per afternoon of on-duty,
noni nstructional time. MGannon described this hour as "planning
fine," "quiet time," and time when she did "a lot of thinking and
preppi ng" in her classfoonl(TR 1, p. 124). Novak responded
affirmatively to the Association counsel's description of the
time as "a preparation period" (TR 1, pp. 177-178). Despite
t hese characterizations, the record clearly indicates that the
wor kday of kindergarten teachers in this District does not
.include a preparation period by the express terns of the
coll ective bargaining agreenent in effect between the parties.
The Board has held that "[t]he nere fact that an enpl oyer has not
chosen to enforce.its contractual rights in the past does not
mean that, ipso facto, it is forever precluded fromdoing so."

(Marysville Joint Unified School District (1983) PERB Decision

No. 314, p. 10; State of California (Departnment of Personne

Admi ni stration) (1993) PERB Decision No. 995-S.) Therefore,

whi |l e kindergarten teachers used their afternoon on-duty,

noni nstructional hour essentially as a preparation period, they
had no contractual right to do so and thié time is subject to the
fundanment al nmanagenent prerogative to assign teacher duties
within the workday. Since the record is devoid of evidence that

ki ndergarten teachers perform specific duties during their
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remai ni ng hour of afternoon on-duty, noninstructional tinme the
Associ ation has failed to denonstrate that this tine is
unavai |l abl e to acconmopdate new regul ar work assignnents.

I n addressing the workday inpact of the norning classroom
supervi sion assignnent the Association concentrates on the duties
ki ndergarten teachers perfornmed in the 7:50 - 8:05 period prior
“to the Septenber 4 directive. MGannon and Novak testified to
the difficulty of perform ng sone of those duties later in the
wor kday. For exanple, neetings with first and second grade
teachers becane difficult to schedul e because those teachers had
instructional responsibilities during the afternoon on-duty,
noni nstructional tine of kindergarten teachers. Novak testified
to some inconvenience in performng duties such as copying and
materials preparation later in the workday, but acknow edged that
it was possible to do so. As a result, MGannon and Novak
testified that after the Septenber 4 directive they began their
wor kday 15-20 minutes prior to 7:50 in order to continue
performng these duties in the norning. The Association argues
that this testinony denonstrates the workday inpact of the

mor ni ng cl assroom supervi si on assi gnment . 3

The testinony of McGannon and Novak clearly indicates that
continuing to performcertain duties in the norning was nore
conveni ent and nore efficient for them The conveni ence or

efficiency of performng duties during a particular tine within

%Ki ndergarten teacher Judith Sanderson Irland testified that
she experienced no workday inpact as a result of the new
assi gnnent .
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the workday is not instructive in determ ning the workday inpact
of a newy assigned duty, however. In this case, an assessnent
of the inpact of the new regular work assignnment on the workday
of Fitch Mbuntain Kindergarten teachers nust address whet her

t hose teachers have tinme available within their afternoon hour of
on-duty, noninstructional time to performthe duties they
perforhed in the 7:50 - 8:05 period prior to the Septenber 4
directive. The evidence offered by the Association fails to
adequately address this issue and, therefore, fails to neet the
burden of denonstrating that the workday of kindergarten teachers

coul d not acconmpdate the new norning supervision assignnment.

| conclude that the Association has failed to nmeet its
bur den of éhomﬂng that the new regul ar work assignnent given
Fitch Mountain School kindergarten teachers exceeded the tine
available in their workday to performthose duties. Therefore, |
woul d dism ss the charge that the District violated EERA section
3543.5(a), (b) and (c) when Princi pal Baker issued the Septenber

4 directive.
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APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-1494,
Heal dsburg_Area_Teachers Association. CTA/NEA v. Healdsburg Union
El enentary_School District, in which the parties had the right
to participate, it has been found that the Heal dsburg Uni on
El ementary School District (D strict) violated the Educationa
Enpl oynent Rel ati ons Act (EERA), Governnent Code section
3543.5(c) .

As a result of this conduct, we have been ordered to post
this Notice and will:

A CEASE AND DESI ST FROM

1. Failing and refusing to neet and negotiate in good
faith with the Heal dsburg Area Teachers Associ ati on, CTA/ NEA
(Associ ation) concerning the policy requiring kindergarten
teachers to open their classroons and begin supervising students
during the 15-mnute period prior to the start of classes;

2. Denying the Association the right to represent
enpl oyees in their enploynment relations with the District; and

- 3. Interfering with the enployees in the exercise
of the right to be represented by the Association in their
enpl oynent relations with the District. '

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF EERA:

1. Reinstate the practice which existed prior to
the Septenber 4, 1991 directive concerning the requirenent
of kindergarten teachers to open their classroons and begin
supervi sing students during the 15 mnutes prior to the start
of classes and, upon request, neet and negoti ate any proposed
change in the practice with the Associ ation.

2. Gant to each kindergarten teacher the anount of
conpensatory tine off which corresponds to the nunber of extra
hours worked as a result of the unilateral change referred to in
paragraph (1). Should the parties fail to reach agreenent as to
t he manner in which such conpensatory tinme will be granted, then
such enployees will be granted nonetary conpensati on conmensurate



with the additional hours worked, with interest at the rate of
seven (7) percent per annum

Dat ed: HEALDSBURG UNI ON ELEMENTARY
SCHOCOL DI STRI CT '

Aut hori zed Agent

THIS I'S AN OFFI Cl AL NOTI CE. I T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N S| ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

HEALDSBURG AREA TEACHERS )
ASSCCI ATI ON, CTA/ NEA, ) Unfair Practice
) Case No. SF-CE-1494
Charging Party, ;
V. ) PROPCSED DECI SI ON
) (7/ 24/ 92)
HEALDSBURG UNION H.EMENTARY SCHOOL )
DISTRICT, )
)
Respondent. }

Appearances: Ranon Ronero, Attorney, for Heal dsburg Area
Teachers Associ ation, CTA/ NEA; School and Col | ege Legal Services,
by Margaret M Merchat, Attorney, for Heal dsburg Union El enentary
School District.
Before Fred D Orazio, Admi nistrative Law Judge.

PROCEDURAL. _HI STORY

This unfair practice charge was filed by the Heal dsburg Area
Teachers Associ ation, CTA/ NEA (Association or Charging Party)
agai nst the Heal dsburg Union El enentary School District (D strict
or Respondent) on August 9, 1991.

The Ceneral Counsel of the Public Enploynent Relations Board
(PERB or Board) issued a conplaint on Decenber 27, 1991. The
conplaint alleges that the District (1) distributed coercive
statenents to bargaining unit nenbers, and (2) unilaterally
impl emrented a requirenent that kindergarten teachers supervise

- students during the fifteen (15) m nute period before school

begins.' These actions, the conplaint alleges, violated the

'Additional allegations in the complaint that the District
(1) unilaterally adopted an open house requirement, (2)

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted by the Board.




Educati onal Enpl oynment Rel ations Act (EERA or Act) section
3543.5(a), (b) and (c).? The District's answer, filed on January
17, 1992, denied all allegations.

A settlenent conference was conducted by a PERB
adm nistrative law judge (ALJ) on February 7, 1992, but the
di spute was not resolved. The undersigned ALJ conducted a forma
hearing on April 7 and 8, 1992, in Santa Rosa, California. Wth
receipt .of the final brief on July 1, 1992, the case was
subm tted.

ELNDINGS OF FACT

Jurisdiction

The District is a public school enployer within the nmeaning

of section 3540.1 (k). The Association is an enpl oyee

negotiated directly with teachers, and (3) unilaterally adopted a
date by which teachers were to announce their intent to remain in
service for the follow ng school year were w thdrawn by Charging
Party at the begi nning of the hearing.

The EERA is codified at Government Code section 3540 et
seq. Unless otherwi se indicated, all statutory references in
“this decision are to the Governnment Code. - Section 3543.5(a), (b)
and (c) nmake it unlawful for a public school enployer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guar anteed by this chapter.

(b) Deny to ‘enpl oyee organi zations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



organi zati on within the nmeaning of section 3540.1(d), and the

..exclusive representative of a unit of the District's certificated

enpl oyees within the nmeaning of section 3540.1(e).

Mor ni_ng_Supervi si on

There are three elenentary schools in the District: Fitch
Mount ai n i ncludes kindergarten through second grade, Heal dsburg
i ncl udes ki ndergarten through sixth grade, and Foss Creek
includes grades three through six. Central to the resolution of
this case is the past practice concerning activities perfornmed by
ki ndergarten teachers between 7:50 and 8:05, prior to the start
of classes.?

Nancy Baker (Baker) has been the principal at Fitch Muntain
El ementary School since 1988. During the 1990-91 school year,
Baker told at least two kindergarten teachers that student
supervision was required during the 15 mnute period - from 7:50
to 805 - prior to the start of classes. She believed that
cl assroom supervision during this tinme was required under the
col l ective bargaining agreenent. According to Carol Novak,
(Novak) a Fitch Muntain kindergarten teacher and Associ ation
representativé, Baker raised this issue during the end of the

1990-91 school year, but the matter was not resolved.

%buring the course of the hearing, the parties presented
detai |l ed evidence about the daily schedule of all classroom
teachers. Since kindergarten teachers follow a different
schedul e than other classroomteachers, only evidence about the
ki ndergarten teacher schedule will be considered here. Moreover,
since this case deals only with the change in practice during the
7:50 to 8:05 tinme frame as it affects kindergarten teachers, only
“.that part of the kindergarten teacher schedule is relevant to the
resolution of this dispute.



During an August 29, 1991, neeting with the Fitch Muntain:
- kindergarten teachers, Baker announced that they were to be in
their classroons supervising students between 7:50 and 8:05 a.m
Charl otte McGannon (MGannon), an Associ ation negotiator and past
grievance representative, protested that Baker's announcenent
constituted a change in past practice and therefore was
negotiable. Qher Kkindergarten teachers at Fitch Mountain
supported McGannon's position at the neeting. These teachers
announced that they would not honor the requirenent, t hat t hey
open their classroons at 7:50 to supervise students. Another
nmeeting was set for Septenber 3, 1991.
When she arrived at the Septenber 3 neeting, Baker noticed
that Association field representative George Cassel was present.
Because she did not have a District representative present, Baker
post poned the neeting. On Septenber 4, before another neeting
was hel d, Baker issued the following witten directive to
ki ndergarten teachers at Fitch Muntain.
| [ Kindergarten teachers] are to have their
roons open at 7:50 AM  Either 'the teacher or
instructional assistant is to be in the room
supervising. This will continue unti
further noti ce.

This policy remains in effect.

There is a dispute concerning whet her kindergarten teachers
are required to open classrooms and supervise students between
7:50 and 8:05. Baker testified that, under the contract and past

practice, kindergarten teachers are required to open cl assroons

at 7:50 and supervise students in the classroomuntil classes



begin at 8:05. According to Baker, this requirenent nmay be
...satisfied either by teachers, classroom aides, or an arrangenent
where teachers and aides share the responsibility. Based on her
admttedly sporadi c observation during the past two years, Baker
bel i eved that kindergarten teachers had acted in accor dance with
this requirenent.

Three of the five Fitch Muuntain kindergarten teachers
testified about their actual practice. Al three gave testinony
i nconsistent wth that given by Baker. McGannon testified that
ki ndergarten teachers were required to be "on site" 15 m nutes

' but no requirenent existed to open

prior to the start of school
cl assroons and supervise students during this 15 ninute peri od.

In fact, MGannon testified, she has "never" opened her classroom
prior to 8:05, or the start of school, except when she chose to
do so in order to conplete sone task such as neet with a parent.
During the 15 mnute period prior to the start of classes, .
McGannon typically perforns a variety of tasks. She neets with
ot her teachers who may not be available later in the day,

prepares for classes, holds parent conferences, checks her mail,

etc. According to McGannon, these duties cannot realistically be

acconplished wwth students in the classroom During this tine,

“As more fully discussed bel ow, the collective bargaining
agreenent does not expressly include the requirenent that
ki ndergarten teachers open their classroons and begi n supervising
students during the 15 mnute period prior to the start of
cl asses. . Section 6.1 of the contract requires only that teachers
be "on site" during this tinme. There is no dispute that, under
~the contract, the term "on site" neans only on school property.
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McGannon's students typically wait outside her classroomon a
~bench.

McGannon al so di sputed Baker's testinony that aides were
avail able to assume responsibility for supervising students
during the 15 mnute period prior to the start of school. In
McGannon's view, the decision to seek assistance from ai des was
totally the teacher's prerogative. Mreover, MGnnon testified,
aide participation in supervising students during the 7:50 to
8:05 period prior to the start of classes is probl emati c because
ai des do not generally arrive until 8:00.

Carol Novak corroborated McGannon's testinony in key
respects. She testified that, during the 1990-91 school year,
the 7:50 to 8:05 tine slot was used largely to acconplish tasks
of the type described by McGannon. She typically opened her
cl assroom bet ween 8:00 and 8:05. Novak's students, |ike those of
McGannon, waited outside the classroomon a bench until fhe room
was opened.

~Judy Irland (Irland), a Fitch Mountain kindergarten teacher
~who was called as a witness by the District, testified that she
has a "professional responsibility”" to supervise students from
7:50 to 8:05. She said that this responsibility was "assuned"
during the 1990-91 school year, but it has been "clearly stated"
during the 1991-92 school year as a result of Baker's Septenber 4
Meno. Irland admtted that she "didn't begin at 7:50 |ast year
or any other year, because it had not been clarified." She said

that she did not go to her roomuntil approximately 7:55, and her



students were taught to wait for her at the door to the classroom
until she arrived. Further, Irland s testinony suggests that the
practice of the renmaining two kindergarten teachers at Fitch
Mount ai n was not consistent. At one point she testified that the
other kindergarten teachers "by choice" arrive "very early,”
about 7:30 or 7:35. At another point she said that "sonetines we
woul d all be sitting toget her until about [7:55] and then go off.
And | assuned they were going off to open their doors, too."

The practice at Heal dsburg El enentary School is relevant to
_deternine the extent of the pfactice in the District. Like Fitch
~ Mountain, classes at Heal dsburg start at 8:05. According to Don
El sbree (El sbree), principal at Heal dsburg, the 1990-91 schoo
year started with ki ndergarten teachers picking up their students
fromvarious on-site locations at 7:50. At sone point during the
- school year, Elsbree told teachers he wanted themto check the
bull etin board for announcements prior to school starting.
Teachers responded that they did not have the tine to do so and
-still gather their students at 7:50. This resulted in Elsbree
and the Heal dsburg kindergarten teachers entering into a md-
year agreenent which gave teachers tine to check the bulletin
‘board prior to picking up students on the playground or in the
library at 7:55.° This practice remained in effect during the

1991-92 school year.

°At sone unspecified time after this agreenent was reached,
two of the four kindergarten teachers at Heal dsburg voiced their
objection to Elsbree that they did-not feel they were required to

- *supervise students from 7:50 to 8:05.
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The final witness to testify about the obligation to

-~ supervi se students prior to 8:05 was Toni Saunders (Saunders), a

ki ndergarten teacher at Heal dsburg. She agreed with El sbree that
the current practice at Heal dsburg requires kindergarten teachers
to pick up students at 7:55 for supervision prior to the start of
classes at 8:05. Contrary to El sbree, however, Saunders
testified that, under. the 1990-91 practice, kindergarten teachers
at Heal dsburg were not required to pick up students for
supervision until 8:05.

Based on the testinony of these six witnesses, it is
B 6oncluded that prior to Septenber 4, 1991, no eétablished
practice existed of kindergarten teachers opening their
cl assroons at 7:50 to begin supervising students. Every
ki ndergarten teacher who testified stated convincingly that in
actual practice she did not open her classroomand begin to
supervi se students at 7:50 prior to Baker's Septenber 4
directive. Even Judy Irland, who was called to testify by
Respondent, admtted that in 1990-91 she did not open her
cl assroom and begin to supervise students at 7:50. It appears’
that, on occasion, sone kindergarten teachers opened their
cl assroons at 7:50 to performvarious duties, such as neeting
wWith parents, preparing for class, etc., and there may have been
i nstances when Baker observed then1doihg so. But Baker testified
that she did not regularly patrol classroons and thus her
adm ttedly sporadic observations of kindergarten-teachers in

their classroons prior to 805 does not outweigh the testinony of



all kindergarten teachers that the opening of classroons before

£7..8:05 was only by choice, and not done with sufficient frequency

to be realistically described as an established. practice.

Nor does the testinony about Heal dsburg El enentary School
tend to support the existence of a consistent past practice in
the District. Even under Elsbree's testinony, kindergarten
teachers at Heal dsburg pick up their students at 7:55, not 7:50
as Baker clained is required by past practice and the contract.

Two teachers gave specific testinony concernihg t he i npact
of Baker's Septenber 4, 1991, neno on their work day. MGannon
“‘testified that she now arrives on site at approximately 7:35 and
spends an additi onal 15 mi nutes per day perform ng the various
tasks previously acconplished from 7:50 to 8:05. Novak simlarly
testified that the supervision requirenent prior to the start of
cl asses has forced her to performthe:duties normally
acconplished from 7:50 to 8:05.at other times, thus extending
each workday approximately 20 mnutes. Irland, on the other
hand, testified that supervising students for the 15 mnute
period before school starts has not inpacted on her hours. In
fact, she testified, being in her classroomduring this period.
enabl es her to acconplish various noninstructional tasks.
Bargaining_H stary

Pursuant to Article 6, section 6.1, of the collective
bar gai ni ng agreenent, "each teacher shall be on site fifteen
mnutes prior to the beginning of their first class and remain on

site fifteen mnutes past the end of their last class." Thus,



since.classes bégin at 8:05 a.m, teachers are required to be on
- site at 7:50.

Robert Latchaw (Latchaw), who has negotiated the collective
bar gai ni ng agr eenent for the District since 1977-78, testified
about the history of Article 6, section 6.1. In his view,

- applicable law requires teachers to be in their classroons to
supervi se students 30 mnutes prior to the beginning of classes,
unl ess there is an agreenent to the contrary. This requirenent,
Latchaw further testified, fornmed the basis for early versions of
Article 6, section 6.1. The 30 mnute period was neant to be a
time when the District could assign teachers noninstructional,
teaching related duties. He said: "[T]he bargaining history
becane that absent any contract . . . l|anguage. Teachers had to
be there. . . . [Tlhe District could require 30 m nutes prior
because that was in the code. That was before the cases about
har noni zi ng the | anguage and the code and all that fromthe
unfair decisions."” Latchaw said this period was not neant to
provide prep time. In fact, Latchawtestified, a nunber of prep
time proposals were presented over the years and rejected by the
District. "Its really kind of unbelievable to ne that this has
turned around into an argunent over prep tine. . . . [lI]t was ny
cl ear understanding that this 15 mnutes prior was assignable

time for teaching related duties.

However, Latchaw also testified that "it would probably be a
stretch to say that [section 6.1 pernmits the District to] assign

direct instructional tinme because we negotiated that issue
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separately," but "as far as supervision duty of students, | don't
.remenber that it ever cane at the table, and its certainly not
reflected in the contract." Asked by the ALJ if "assignable tine
for teacher related duties" is reflected in the contract, Latchaw
answer ed:

That's ny belief of the interpretation when

it was negotiated because |ater on we -- when

this |language was first put in the contract,

we never actually negotiated directed student

contact tine. The first tinme we negoti ated

the student contact tine was in a

relationship to SB 813, to get people up to

the mninumrequired. And so there are --

you've got these little pockets of tine that

have been negotiated. And whenever prep tine

was addressed as an issue, it was pointed out

how expensive prep tine was and that it took

away fromthe duties that teachers could be

assigned. And, as you can see, there's a

fairly mnimal prep tinme |anguage in here

included in 6.5.

In later contracts, the parties agreed to reduce the tine in
Article 6, section 6.1, from30 mnutes to 15 mnutes. This
section of the contract has not been discussed by the parties in
negoti ati ons since 1986.

The Cabinet Meeting _Mnutes

The superintendent's cabinet is a 13 nenber body nmade up of
all principals and various District adm nistrators. The cabi net
nmeets weekly and operates from a prepared agenda. Agenda itens
are typically labeled "open" or "closed" by the person proposing
the particular item for discussion. The |abel "open" neans that
m nutes reflecting the discussion on that itemare distributed
to, anong others, Association representatives and teachers. The

-designation "closed" neans the matter is confidential in nature
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and neant for -discussion only by cabinet nenbers. "M nutes of the

.. discussion of a "closed" itemare not distributed.

M nutes of the cabinet neeting of May 28, 1991, indicate
t hat Baker proposed to discuss her relationship with the
Associ ation as a "closed" topic under the general heading of
"union information." The "Action desired/ Resolution" is
described in the mnutes as "Wrking with union to provide change
in the district." The results of the discussion are summari zed
in the mnutes as follows:
RESULTS: Frustration at kindergarten |evel;
situation in working within the constraints
of contract. D scussion on howto accentuate
the positive, work together, work directly
with principal rather than 'go to union'.
Suggested a committee with board nenbers,
gquarterly work sessions, school visitations,
use of curriculum session are ideas to work
on. Larry® suggested bringing in a teacher
rep to workshop once a nonth to develop a
pl an - open comunication - research on
comanagenent .

The workshop referred to in the mnutes was conducted in

Septenber, 1991, by Latchaw. However, no Associ ation

" representative was present.

McGannon testified that copies of the mnutes were placed in
teacher mail boxes at Fitch Mountain. She personally received a
copy of the mnutes, as did Carol Novak. The m nutes were al so
distributed at Foss Creek El enentary School .

Baker did not personally distribute the m nutes, and she

said it was a "m stake" to distribute m nutes which contai ned

5Larry Machi is the District superintendent.
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di scussion of a "closed" item In fact, Baker did not |earn that
«the.mnutes had been distributed until she received a copy of the
instant unfair practice charge, on August 14, 1991. Baker does
not know who distributed the m nutes.

Several w tnesses described the environnent at Fitch
Mountain in which the mnutes were distributed. MGannon
testified that processing grievances was difficult because of
Baker's "deneanor, her anger and her unwi |l lingness to
‘conproni se." Baker's attitude, MGannon testified, had a
bhilling effect on enployee willingness to file grievances, as
well as on enployee willingness to serve as an Associ ation
grievance representative. MGannon admtted, however, that sone
grievances were filed and settl ed. Novak simlarly testified
that Baker is "extrenely stern and very opinionated and mﬂshés
for her way to be the right way. And when anybody ever :
chal l enges or contributes a different viewpoint, it is not
readily accepted.”

Baker, on the other hand, denied that she has a
comruni cation problemw th teachers in general. She adm tted,
however, that a communi cation problemexists with sone teachers,
i ncludi ng McGannon and Novak. Baker further admtted to sone
degree of frustration stemm ng from her unsuccessful attenpt to
get McGannon and Novak to address concerns in a "collaborative
nmethod." Baker also candidly admtted that she has raised her

voi ce on occasion with teachers. It appears that Baker's style
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and manner stood in stark contrast to her predecessor, who Irland
. descri bed as "nore rel axed, nore |aid-back." h

Associ ati on wtnesses cited specific incidents upon which
they base their characterization of Baker's conduct. Chief anong
these is the so-called open house incident. |In brief, Baker and
certain parents wanted to have an open house, but questions were
rai sed concerning contract conpliance, timng, and whether any-
open house should be limted to Fitch Mountain or held District-
w de. The topic was discussed at a neeting.

According to Novak, when she raised these issues at the
nmeeting, Baker "screaned and yelled . . .  pointed her finger

and berated [Novak]." Novak said Baker accused teachers of
| acki ng dedi cati on and being selfish.

Paula Wirlitzer (Wirlitzer), a parent who mas present at the
nmeeti ng di sputed Novak's testinony about Baker's conduct. She
described the tone of the neeting as "a little enptional” on both
sides, but not unprofessional. There was no yelling or screamn ng
or finger pointing. Wirlitzer never becane unconfortable or
forned the opinion that the neeting was "out of control."

Baker's testinony concerning this incident is consistent with the
testinony given by Wirlitzer.

The Association also presented hearsay testinony by MGannon
to the effect that several teachers transferred from Fitch
Mountain to Heal dsburg El enentary School because they were
intimdated by Baker. Only one of these teachers, Toni Saunders,

was called to testify. Saunders testified that she transferred
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from Fitch Mountain because she-felt intimdated by Baker. She
--al so.said that in her conversations with other teachers she "felt
a lot of the sane feelings were comng fromthem" Asked for an
exanpl e of an incident where Baker intimdated her, Saunders
replied:

A. Wiat | renenber is that she cane into the

neeting -- we were sitting at a table, the

teachers were all sitting at a table, and

Nancy canme in and did not sit down and she

did not greet us, she just listened for

awhi | e.

. And so that was concerning to you. You
felt that that was intimdating?

A It felt so to ne.
LSSUES

1. \Whether the Septenber 4, 1991, directive requfring
ki ndergarten teachers to open their classroons and begin
supervising students -at 7:50 a.m -constituted a unilateral change
in a negotiable subject, in violation of section 3543.5(a), (b)
and (c¢)? _

2. \Wether distribution of the mnutes fromthe
superintendent's cabinet neeting interfered wwth rights under the
EERA, in violation of section 3543.5(a) or (b)?

CONCLUSI ONS OF LAW
Morni ng_Supervi si on
It is well settled that a pre-inpasse unilateral change in a

negoti able topic violates the duty to neet and negotiate in good

faith. (NLRB v. Katz (1962) 369 U.S. 736 [50 LRRM 2177].) Such

uni | ateral changes are inherently destructive of enployee rights
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and are a failure per se of the duty to negotiate in good faith.

s (See.San_Mat eo County_Community _College District (1979) PERB

Decision No. 94; Davis Unified School District et al. (1980) PERB
Deci sion No. 116.)

Est abl i shed practice may be reflected in a collective
bargai ni ng agreenent (QGant Joint Unjon H gh School District
(1982) PERB Decision No. 196) or where the agreenment is vague or
anbi guous, it may be determ ned by an exam nation of bargaining
history (Colusa Unified School District (1983) PERB Deci sion
Nos. 296 and 296(a)) or the past practice (Ro _Hondo Conmunjty
College District (1982) PERB Decision No. 279; Pajaro Valley

Unified School District (1978) PERB Decision No. 51).

An enpl oyer makes no unil ateral change, however, where an

action the enployer takes does not alter the status quo. "[ T] he
'status quo' against which an enpl oyer's conduct is eval uated
must take into account the regular and consistent past patterns

of changes in the conditions of enploynment."” (Pajaro Valley

Uni fied School District, supra. PERB Decision No. 51.) Further,

only unilateral changes which violate district-w de practices are

unl awf ul . (Mbdesto Gty Schools and H gh School District (1985)

PERB Deci sion No. 541.)

In this case, | have determ ned that, prior to Baker's
Septenber 4, 1991, directive, there was no established District-
w de practice requiring kindergarten teachers to open their
classroonms at 7:50 and began supervising students. (See Findi ngs

of Fact, supra, pp. 8-9.) At the only two schools offering
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ki ndergarten cl asses, teachers used all or part-of ‘the 15 m nute
- period between 7:50 and 8:05 to performa variety of preparatory
duties. At neither school was there a hard and fast rule which
required classroom supervision during this 15 m nute bl ock of
~time prior to the start of classes. Elsbree reached ah agreenent
wi th kindergarten teachers at Heal dsburg which called for

cl assroom supervision to begin at 7:55, not 7:50. And Baker was
in the process of neeting with kindergarten teachers at Fitch
Mount ai n when she issued the Septenber 4, 1991, directive. Prior
to this tinme, there was no clear understandi ng between Baker and
“the kindergarten teachers at Fitch Muntain. I ndi vi dual teachers
used the 15 mnutes prior to the start of classes to performa
vari ety of teaching-related tasks. McGannon opened her cl assroom
prior to 805 only when she chose to do so. Novak typically
opened her classroom between 8:00 and 8:05. Even Judy Irland, a
wtness called to testify by the District, admtted that she too
typically opened her roomat 7:55, not 7:50. According to
'Irland, ot her teachers were on different schedules, sone tines
arriving as early as 7:30, other tinmes not going to their
classroons until 7:55. In none of these instances is there

evi dence that teachers reached an agreenent with classroom ai des
to began supervising students in the classroons at 7:50, as Baker
contended was possible. Therefore, it is concluded that no
consistent District-wide practice existed at schools offering

ki ndergarten classes prior to Baker's Septenber 4, 1991,
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directive. (lpperial Unified School District (1990) PERB
.-Deci sion No. 825, p. 6.)"

The change in this case involved an increase in student
supervision time prior to the start of classes; essentially,
Baker's Septenber 4 directive inposed a new work assignnent on a
regul ar basis. This, in turn, dictated that some teachers work
nore mnutes per day. The change here did not involve an
increase in actual instructional m nutes, nor did the change
nmodi fy a negotiated prep period. Nevertheless, since enployer
changes in the areas of prep tinme and instructional mnutes are
anal ogous to the change which forns the basis of the instant
di spute, Board precedent in these areas provides useful guidance

here. In Inperial Unified School District, supra, the Board

establ i shed standards to neasure the effects of changes on the
wor kday:

PERB | aw generally views the length of the
instructional day as a managenent prerogative
which is outside the scope of representation.
(Jefferson School District (1980) PERB

Deci sion No. 133.) Thus, enployers are
generally free to alter the-instructional
schedul e wi thout prior negotiation with

enpl oyee organi zati ons. However, when
changes in the instructional day in turn
affect the_length _of the working day or
existing duty-free tine, the subject Is
negotiable. . . . (San Mateo Gty School
District (1980) PERB Declision No. 129
underTining in original.)

‘I't is noteworthy that, prior to the 1990-91 school vyear,
Fitch Mountain was the only school in the District providing
ki ndergarten cl asses. Heal dsburg did not offer kindergarten
classes until the Fall of 1990. Thus, the prior District-wde
practice over the past several years is primarily fornmed by the
events at Fitch Mountain.

18



(lnperial _Unified School District (1990) PERB
Deci sion No. 825, pp. 7-8; see also
Cloverdale Unified School [District (1991)

PERB Deci sion No. 911, pp. 16-17.)

In a long line of cases, the Board has held that enployer
uni | ateral action which inpacted either the enpl oyees' workday or
duty free tinme was negotiable. (See e.g., Fountain Valley
Elenentary_School District (1987) PERB Deci sion No. 625; Corning
Union H gh_School District (1984) PERB Decision No. 399; Victor
Vall ey Union H gh School District (1986) PERB Decision No. 565;

Ooverdale Unified School District, supra. PERB Decision No.

"~ 911.) However, even where unilateral changes are nmade, the Board

will not presune an effect on |ength of morkday'or duty free
time. The Charging Party has the burden of proving that the
change inpacted on negotiable terns and conditions of unit

enpl oyees. (lnperial lhified School District, supra, p. 9-10

(i nconclusive testinony by bargaining unit nenbers did not show
inpabt on nonwork tine).)

In this case, the Association has net this burden. It may
be acknow edged that the inpact of Baker's directive was not
great, nor did it affect every bargaining unit nenber.
Neverthel ess, the Board has found violations when even relatively
m nor increases in the morkday have occurred wi thout the benefit

of negotiations. (See e.g., VMictor Valley Union H gh School.

District, supra, PERB Decision No. 565, adopting decision of
adm nistrative |law judge at 10 PERC Para. 17079.) The evi dence

here shows that McGannon now arrives on site at about 7:35 and
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spends an additional 15 mnutes per day performng the

.~ noninstructional preparatory duties she previously acconplished

between 7:50 and 8:05. And Novak now perforns simlar duties at
times other than between 7:50 and 8:05, thus extending each

wor kday approximately 20 mnutes. The fact that the change in
guesti on here had no impact on Irland' s working conditions does
not cure Baker's directive of its unlawful character, The Board
has determ ned that a unilateral change, to be found unl awful,
need not effect every nmenber of the unit. (See e.g., .Janestown
El enentary.Schoal District (1990) PERB Decision No. 795, p. 6.)

Therefore, it is concluded that the Septenber 4, 1991,
directive, which required kindergarten teachers at Fitch Muntain
El ementary School to open their classroons at 7:50 a.m and begin
supervi sing students on a regular basis, altered the status quo
by its inpact on a negotiable termand condition of enploynent.
Absent a valid defense, the District will be held in violation.of

its obligation to negotiate under the Act.

A Dstrict Defenses

The District points to the collective bargai ning agreenent
and underlying bargaining history to support its argunent that
the Association waived its right to negotiate and thus there was
no unl awful wunilateral change here. The Board has |ong foll owed
the "clear and unm stakabl e" test in deciding whether a waiver of
a statutory right exists. (Anador Valley Joint Unjion H gh School
District (1978) PERB Decision No. 74.) More reCentIy, t he Board

has observed that "finding that an enpl oyee organization has
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wai ved its right to bargain is a serious matter, not to be found

=+~ W t hout convincing evidence of the organization's intent."

(Conpton Community.College District (1989) PERB Decision No. 720,
p. 18.) Not only nust the enployer bear the burden of proving
the affirmati ve defense of waiver, but "any doubts nust be

resol ved against the party asserting waiver." (Lbid.) This
standard "requires that evidence of waiver be conclusive."
(Lbid.) Applying this standard here, | conclude that the

Associ ation has not waived its right to bargain.

The express |anguage of the contract does not cover the
matter at issue here. Section 6.1 provides only that "each
teacher shall be on site fifteen m nutes pribr to the beginni ng
of their first.class and remain on site fifteen m nutes past the
end of their last class.” The parties are in agreenent that the
term "on site" neans only on school property. Thus, the only
contractual directive which can be drawn fromthis |anguage is
"that teachers nmust be on school property 15 mnutes prior to the
start of classes. - There is no express |anguage in the contract
whi ch can reasonably be interpreted as authority to inpose a
cl assroom supervi sion requi renent on ki ndergarten teachers.
Accordi ngly, there has been no clear and unm stakabl e wai ver by
contract.

Latchaw s testinony about bargaining history simlarly does:
not establish waiver under Board |aw In order to evaluate the
bargai ning history for waiver purposes, it is necessary to recall

the three distinct types or categories of time identified by
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Latchaw in his testinony. The first is what was described in the

=+ record as "assignable tinme" for ."noninstructional" or "teaching

related duties." The second category of tine is student contact
or actual instructional tine. The third is prep tine.

According to Latchaw, assignable tinme for noninstructiona
teaching related duties is not to be confused with either actual
instructional mnutes or prep tinme. Student contact tine, he
said, was negotiated into the contract long after section 6.1 was
adopt ed. In addition, the Association has nade various prep tine
proposal s over the years and the District, in large part, has
‘resisted their placement into the contract.® ‘Thus, student
contact tinme and prep tine was discussed at the table and rel ated
| anguage inserted into the contract.

The sane cannot be said about the third category of tine.
Latchaw testified that he forned a "clear understanding that this
15 mnutes prior was assignable tinme for teaching rel ated
duties." The Association's argunents do not dispute this
under standi ng. MGannon and Novak, for exanple, testified that
they arrive on site and performa variety of teaching rel ated
duties prior to the start of classes. The heart of the dispute
here lies in the requirement that kindergarten teachers open
cl assroons and begi n supervising students during the 15 m nute

period. As to this requirenent, Latchaw candidly admtted that

A minimal prep tine provision in the contract is in section
6. 4. It provides only that "teachers assigned to teach regul ar
or special day class grades 4 through 6 shall be entitled to 30
consecutive mnutes of preparation tinme per week."
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“the "supervision of students” was never di scussed ~and "its
.certainly not reflected in the contract.” Thus, even under
Latchaw s testinony, it cannot be concluded that the topic of
cl assroom supervision prior to the start of classes was "fully
di scussed” or "consciously explored" and the Association

"consciously yielded" its interest in the matter. (Los_Angel es

Communi ty_College District (1982) PERB Decision No. 252, p. 13.)

More inportantly, the parties negotiated a provision
(section 6.1) which specifically covers the obligations of
teachers during the period of tine imediately prior to the start
of classes.” " Yet they chose not to include the student
supervision requirenent in this section, agreeing instead to
require teachers nerely to be "on site" during this tine.
Meanwhi | e, a practice devel oped over the years under which
teachers arrived "on site" and used the 15 mnutes prior to the
start of classes to performcertain teaching related duties, as
Lat chaw expect ed. But openi ng cl assroons and supervi sing
students during this time plainly was not part of that practiée.

Bal anced agai nst the plain |anguage of the agreenent and the
cl ear past practice, Latchaw s testinony about bargai ning
_history, Is not the kind of "convincing" .and "concl usive"
evi dence which will support a finding that the Associ ation has

clearly and unm stakably waived its right to negotiate. (Conpt on

Communi ty _College District, supra, p. 18.)
The District next argues that the California Code of

Regul ations, Title 5, Division 1, Section 5570, played a pivotal
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role in the negotiations and requires that teachers be in their

#essn-Cl @SSroonms supervi sing students prior to the start of cl asses.
Section 5570 provides:

Unl ess otherw se provided by rule of the
governing board of the school district,
teachers are required to be present at their
respective roons, and to open them for

adm ssion of pupils, not less than 30 m nutes
before the tine prescribed for conmencing '
school

All teachers shall observe punctually the
hours fixed by regulation of the governing
board of the school district for opening and
cl osi ng school .

Latchaw testified that this section formed the basis of section
6.1 when it was first placed in the contract. Later, during the
1986 negotiations, the 30 m nute requirenent was changed to 15,
and the parties have not addressed this topic in negotiations
since 1986.

Nei t her the plain |anguage of section 5570 nor Latchaw s
testinony on this point provide the District with a valid waiver
defense. First, there is nothing in section 5570 which sets an

~"inflexible standard or insure[s] imutable provisions" to
precl ude negotiations about its content. (San Mateo City_School
District (1984) PERB Decision No. 375.) Section 5570 contains a
requi rement that teachers be present at their respective roons
and open them for adm ssion of students 30 mnutes prior to the
start of school. In the absence of the collective bargaining
agreenent and the past practice which exists here, section 5570
woul d be controlling. However, the District, by its own action,
has severely undercut the application of section 5570 here.
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Specifically, section 5570 provides that the governing board of

w#.the-district has the authority to agree to a rule which differs

fromthat expressly set out in the section. The District has
done so in this case, agreeing with the Association in section
6.1 of the contract that teachers need only be "on site" 15

m nutes prior to the beginning of their first class. The
agreement plainly does not require teachers to open classroons
and begi n supervising students. In fact, as found above, the

District has acquiesced in a practice under which teachers were

not required to open their classroons and supervise students for

the 15 minute period prior to the start of classes. Under these
ci rcunst ances, any argunent that section 5570 required

ki ndergarten teachers to open classroons and begi n supervising
students 15 mnutes prior to the start of classes is not
convi nci ng.

The District next asserts that it has an inherent manageri al
right to direct the work of its enployees, including the right to
determ ne duty assignnents within the hours provision of the
contract. Even accepting this statenment of nmanageri al
prerogative, the District's action cannot be excused under
rel evant Board law. The hours provision of the contract does not
cover the matter at issue here. Although the enployer is
generally free to alter working conditions in areas which involve
i nherent managerial prerogatives, it is well established that the
i npact or effects of such decisions are negotiable. Wen

manageri al decisions affect the length of the working day or
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- existing duty-free time, the inpact of nanagenent's decision nust

v«.pe.negotiated with the exclusive.representative. (See e.g.,

“lnperial Unified School District, supra, p. 7, Mctor Valley
Union H gh _School District, supra. PERB Decision No. 565.)
1l. Th ipet Mn

In Ri.o_Hondo Community_College District (1980) PERB Deci sion

No. 128, pp. 18-20, the Board found that "a public schoo
enployer is entitled to express its views on enploynent-rel at ed
matters over which it has legitimte concerns in order to
facilitate full and know edgeabl e debate.” To deci de whet her
- enpl oyer speech is lawful, the Board established the follow ng
test.
[T]he Board finds that an enployer's speech
whi ch contains a threat of reprisal or force
or prom se of benefit will be perceived as a
means of violating the Act and will,
therefore, lose its protection and constitute
strong evi dence of conduct which is
prohi bited by section 3543.5 of the EERA
(1d. at p. 20.)
Whet her the enployer's speech is protected or constitutes a
"~ proscribed threat or promse is determ ned by -applying an

obj ective rather than a subjective standard. (California_State

University_ (California State Enployees' Association. SEIU Local

1000) (1989) PERB Decision No. 777-H, adopting decision of
adm nistrative law judge at 12 PERC Para. 19063, pp. 292-294)
Thus, "the charging party nust show that the enployer's
communi cations would tend to coerce or interfere with a

reasonabl e .enpl oyee in the exercise of protected rights.” The

«. fact "[T]hat enployees may interpret statements, which are
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ot herwi se protected, as coercive does not necessarily render

.+ those statenments unlawful." (Regents of the University_of

California (1983) PERB Decision No. 366-H, fn. 9, pp. 15-16; BMC
Manuf acturing_Corporation (1955) 113 NLRB 823 [36 LRRM 1397].)

The Board has also held that statenments made by an enpl oyer are

to be viewed in their overall context to determne if they have a
coercive neaning. (lLaos.Angeles Unified School District (1988)
PERB Deci sion No. 659, p. 9, and cases cited therein.)

In addition, the Board has placed considerable weight on the

accuracy of the content of the speech in determ ning whether the

" communi cation constitutes an unfair |abor practice. (-Alhanbra

CGty.and High School Districts. (1986) PERB Decision No. 560,

p. 16; Miroc Unified School District. (1978) PERB Deci sion No. 80,

pp. 19-20.) Thus, where enployer speech accurately describes an
event, and does not on its face carry the threat of reprisal or
force, or prom se of benefit, the Board will not find the speech
unl awful .  Under these standards, the individual statenments
reflected in the cabinet m nutes, standing alone or taken as a
whol e, did not carry the threat of reprisal or force, or promse
of benefit.

As a threshold matter, it cannot be overlooked that the
m nut es mere.not i ntended for distribution. Baker convincingly
testified that distribution of the mnutes was a "m stake" and
she didn't learn of it until the unfair practice charge was
filed. Nor is there a claimchallenging the accuracy of the

m nut es.
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The mnutes refer to Baker's apparent desire for enployees

~«to bring problens directly to her rather than to the Associ ati on,

but the overall tone and content of the m nutes outweigh any
negative connotation which m ght otherw se be drawmn fromthis
isolated comment. For exanple, the mnutes plainly state that

the "action desired" or "resolution" is "working with the union

to provide change in the district." Specific topics are
di scussed as vehicles to achieve this goal. Even the
superintendent, Larry Machi, is described in the mnutes as

suggesting positive approaches such as workshops w th teacher

" ‘representatives ained at devel opi ng "open conmunication" and

"comanagenent." On balance, the mnutes reflect nore of a desire
to inprove the |abor-managenent relationship than they do an
attenpt to inhibit comunications with the Association or with
teachers in general.

Further, the expression of "frustration" at working within
the constraints of the contract at the kindergarten level is not
“necessarily coercive. It is a statement of fact, reflecting
Baker's personal opinion or feeling, which does not on its face
carry a threat or prom se of benefit. By its very terns, a
col l ective bargaining agreenent is designed to inpose certain
restrictions on the enployer's discretionary authority as to
those terns covered by the agreenent. Adm nistration of a
col l ective bargaining agreenent frequéently brings parties into
di sagreenent and causes frustration. It would be a wholly

unrealistic application of the Act to construe this nere
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~expression of frustration as a vehicle of coercion. The Board

‘«aﬁ-d;has viewed nuch stronger statenents by both union and managenent

al i ke as perm ssi bl e speech. (See e.g., Regents of the

University of California (1983) PERB Decision No. 366-H, adopting

decision of admnistrative |law judge at 7 PERC Para. 14083
(statenents by a police chief, while being interviewed by a panel
-of unit enployees, that he did not |like the "adversary climate"
created by collective bargaining, collective bargaining was a
"shane," and the union is a "sour union," were held as
perm ssi bl e speech); .R.o Hondo Community College District (1982)
PERB Deci sion No. 260 (during question and answer session with
superintendent at end of faculty neeting, teacher's utterance of
the word "chickenshit" in response to superintendent's coment
viewed by Board as permssible).)

The Associ ation argues that the "environnment of
coerci veness" which existed at Fitch Muntain is a factor which
supports its contention that the mnutes interfered with enpl oyee
rights under the Act. It is largely undisputed that Baker's
relationship with Association representatives and sone teachers
was at times acrinonious, she sonetines raised her voi ce when
dealing with teachers, and Associ ation w tnesses perceived her
as, anong other things, stern, opinionated and unconprom sing.
But even accepting the Association's description of Baker's
relationship wwth teachers, in the context of this record these
qualities do not create the kind of atnosphere which would

transformthe cabinet mnutes at issue here into a coercive or
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t hr eat eni ng conmuni cati on. In the ordinary give and take of

.,enpl oyer-enpl oyee relations, it is not unexpected that union

representatives and enployees will encounter enployer
representatives who are unyi el di ng. Nor are sharp exchanges in
the |abor relations context uncommon; voices are raised in the
heat of robust debate. Therefore, while Baker's relationship

wi th Association representatives and sone teachers can fairly be
described as rocky at tinmes, it does not follow that her conduct
constitutes the kind of extraordinary circunstances which tend to

cast the cabinet mnutes in a nore omnous |ight than they appear

“on their face.

Testi nony about teachers who transferred from Fitch Muntain
because they were intimdated by Baker does not alter this
conclusion. First, the testinony about why individual teachers
transferred is largely hearsay. Second, the only transferee who
testified was Toni Saunders. She said her transfer was pronpted
by intimdation directed at her by Baker. Asked for an exanple
of an incident where Baker intimdated her, Saunders described a
scene where Baker entered a roomwhere teachers were neeting.

She said Baker "did not sit down and she did not greet us, she
just listened for awhile." This certainly falls short of
establ i shing that there were whol esale transfers from Fitch
Mount ai n because teachers were intimdated by Baker. As such, it
simlarly falls short of establishing the kind of coercive

at nosphere sufficient to transformthe cabinet mnutes into

unl awf ul communi cati on under the EERA
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CONCLUSI QN

- Based on the foregoing findings of fact, conclusions of |aw
and the entire record herein, it is concluded that the D strict
breached its obligation to negotiate under the EERA when Baker
unilaterally inplemented a policy requiring kindergarten teachers
to be present in their classroons and supervise students from
7:50 to 8:05, in violation of section 3543.5(c). This conduct
interfered with the Association's right to represent its nenbers
in their enployment relations with the District, in violation of
section 3543.5(b). The same conduct interfered with individua
" kindergarten teachers' rights to be represented by their chosen
representative in their enﬁloynent relations with the District,
in violation of section 3543.5(a).

In addition, it is concluded that the distribution of the
~cabinet mnutes did not interfere with enployee rights under the
EERA. Distribution was a nere m stake, and, under the totality
of the circunstances presehted here, the express |anguage of the
m nutes cannot be read to carry a threat of reprisal or prom se
of benefit. Accordingly, that portion of the conplaint dealing
with distribution of the cabinet mnutes is hereby dism ssed.

RENEDY

Under section 3541.5(c), the Board is given the power to
issue a decision and order directing the offending party to cease
and desist fromthe unfair practice and to take such affirmative
action as will effectuate the policies of the EERA. In this case

it has been found that the District breached its obligation to
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negotiate in good faith when it unilaterally inplenmented a policy

< requiring kindergarten teachers to be present in their classroons

and supervise students from 7:50 to 8:05. This conduct viol ated
section 3543.5(c), (b), and (a).

It is therefore appropriate to order the District to cease
and desist from such activity in the future, return to the status
quo which existed at Fitch Mountain Elenmentary School prior to

the unilateral change, and, upon request,. neet and negotiate with

‘the Association prior to naking future changes in negotiable

ternms and conditions of enpl oynent.

In a long line of anal ogous cases, the Board has fashioned a
make whol e renedy for enpl oyees affected by a unilateral change
in policy. Under this line of cases it is appropriate to ordef
the District to provide kindergarten teachers at Fitch Muntain
El ementary School affected by the change with an anount of tine
of f which corresponds with the additional work performed as a
result of the change. |[If the District and the Associ ati on cannot
agree on the manner in which conpensatory tine is granted,

affected enpl oyees shall be awarded nonetary conpensation

'connensurate with the extra hours worked, at the rate of seven

(7) percent per annum (Corning Union H gh School District,
Supra? Victor Valley Union High School District, supra; Fountain
Valley Elenentary _School District, supra, (doverdale Unified

School District,, supra.) Disputes regarding the inplenmentation
of the foregoing renedy ﬁﬁll be resol ved through the Board's

conpliance procedures. (Corning. Unjon H gh School District.,
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supra; M.ctor Valley Union H gh School District, supra.)

It is further appropriate that the D strict be ordered to
post a notice incorporating the terns of the order herein.
Posting of such a notice, signed by an authorized agent of the
District, will provide enployees with notice that the D strict
has acted in an unlawful manner, is being required to cease and
desist fromthis activity and will conply with the order. It
ef fectuates the purposes of the Act that enpl oyees be inforned of
the resolution of the controversy and the District's readiness to
conply with the ordered renedy. (Placerville Union Schogl
~District (1978) PERB Decision No. 69; Davis Unified School
District et al. (1980) PERB Decision No. 116.)

PROPOSED CRDER

Upon the foregoing findings of fact, conclusions of |l aw, and
the entire record in the case, it is found that the Heal dsburg
Uni on El ementary School District violated Governnent Code section
3543.5(c) of the Educational Enploynent Relations Act by
unilaterally inplementing a policy requiring kindergarten
teachers to open their classroons and begin supervising students
during the fifteen (15 mnutes prior to the start of classes.

By the sane conduct, it has been found that the District violated
section 3543.5(b) and (a). Pursuant to section 3541.5(c), it is
hereby ordered that the District, its governing board and its

representatives shall
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A. CEASE AND DESI ST FROM

(1) Failing and refusing to neet and negotiate in good
faith with the Heal dsburg Area Teachers Associ ati on concerning
the policy requiring kindergarten teachers to open their
cl assroons and begi n supervising students during the 15 m nute
period prior to the start of classes.

(2) By the conduct described in paragraph (1), denying
Heal dsburg Area Teachers Association the right to represent
enpl oyees in their enploynenf relations with the Heal dsburg Union
HemMaw'&mmIDsHim.

(3) By the conduct described in paragraph (1),
interfering with the enployees in the exercise of the right to be
represented by the Heal dsburg Area Teachers Association in their
enpl oynent relations with the Heal dsburg Union El ementary Schoo
District.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT

RELATI ONS ACT:

(1) Reinstate the practice which existed prior to
Septenber 4, 1991, concerning the requirenment of kindergarten
teachers to open their classroonms and begin supervising students
during the 15 mnutes prior to the start of classes, and upon
request, neet and negotiate any proposed change in the practice
with the Heal dsburg Area Teachers Associ ati on.

(2) Gant to each ki ndergarten teacher the anount of
conpensatory tinme off which corresponds to the nunber of extra

hours worked as a result of the unilateral change referred to in
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paragraph (1). Should the parties fail to reach agreement as to
=*the manner in which such conpensatory time will be granted, then
such enpl oyees will be granted nonetary conpensation, at the rate
of seven (7) percent per annum comrensurate with the additiona
hours wor ked.

(3) Wthin ten (10) workdays of the service of a fina
decision in this matter, post at all work | ocations where notices
to certificated enpl oyees customarily are posted, copies of the
Notice attached hereto as an Appendi x. The Notice nmust be signed
by an authorized agent of Heal dsburg Union El enentary Schoo
District, indicating that the District will conply with the terns
of this Order. Such posting shall be maintained for a period of
thirty (30) consecutive workdays. Reasonable steps shall be
taken to ensure that the Notice is not reduced in size, altered,
def aced or covered with any'other mat eri al .

(4) Upon issuance of a final decision, nake witten
notification of the actions taken to conply with the Order to
the San Francisco Regional Director of the Public Enploynment
Rel ations Board in accord with the Regional Director's
instructions.

Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenment of exceptions with the
Board itself at the headquarters office in Sacramento within
20 days of service of this Decision. |In accordance with PERB

Regul ati ons, the statement of exceptions should identify by page
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citation or exhibit nunber the portions of the record, if any,

-..'relied upon for such exceptions. (See Cal. Code of Regs.,

tit. 8, sec. 32300.) A docunent is considered "filed" when

actual ly received before the close of business (5:00 p.m) on the

| ast day set for filing ". . .or when sent by tel egraph or
certified or Express United States mail, postnarked not |ater
than the | ast day set for filing . . . ." (See Cal. Code of

Regs., .tit. 8, sec. 32135; Code Gv. Proc, sec. 1013 shall
apply.) Any statenent of exceptions and supporting brief nust be
served concurrently with its filing upon each party to this

pr oceedi ng. Proof of service shall acconpany each copy served on
a party or filed wwth the Board itself. (See Cal. Code of. Regs.,
tit. 8, secs. 32300, 32305 and 32140.) -

Fred D Qazio ¥
Adm ni strative Law Judge
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