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DECI S| AND R

BLAIR, Chair: This case is before the Public Enpl oynent

Rel ati ons Board (Board) on appeal by George P. Dyogi (Dyogi) to

Board agent's dism ssa

(attached) of his charge.

Q

In the charge,

Dyogi alleged that the M. D ablo School District violated

section 3543.5(a) of the Educational Enploynent Relations Act!

(EERA) by termnating himand refusing to rehire him

IEERA is codified at

Gover nment Code section

EERA section 3543.5 states, in pertinent part:

It shall be un
enpl oyer to do

3540 et seq..

lawful for a public schoo

any of the follow ng:

(a) Inpose or threaten to inpose reprisals

to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce
enpl oyees because of their exercise of

on enpl oyees,

guaranteed by this chapter.

rights

For purposes of

this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.



The Board has reviewed the entire record in this case and
finds the Board agent's dismissal to be free of prejudicial error
and adopts it as the decision of the Board itself.

The unfair practice charge in Case No. SF-CE-1656 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Caffrey and Carlyle joined in this Decision.



» WFATE STATE OF CALIFORNIA f ( . PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

ATy,

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916)322-3198

Novenmber 3, 1993

George P. Dyog

Re: George P. Dyoai v. Munt D ablo Unified School District
Case No. SF-CE-1656 '
DI SM SSAL _LETTER

Dear M. Dyogi:

On Septenber 22, 1993, you filed a charge in which you all ege
that the Mount Diablo Unified School District (D strict) violated
section 3543.5 of the Educational Enploynent Rel ations Act

(EERA) . Specifically, you allege that the District has failed to
reinstate you to a position in the classified bargaining unit
represented by Public Enpl oyees Union Local 1(Local |). Fromthe"
mat eri al you provided in support of your charge, | was able to
extract the following information. You were absent fromyour
probati onary job begi nning August 20, 1990, due to a bereavenent

| eave. \VWhile on |eave you were being treated by a physician in
the Phili ppines who indicated you were not able to travel. On
October 3, 1990, you were terminated by the District for being
absent without | eave.

- I'n 1991 you contend that a Local 1 representative and the
District reached an agreenent to rehire you whenever there was an
opening in a custodian position. You learned in March, 1993,
froma friend at Northgate H gh School that a new custodi an had
been hired. You contacted Joe Garcia, Local 1 Representative, to
inquire about a job for youu M. Garcia was told there was
nothing to be done with your case.

| indicated to you, in nmy attached letter dated Cctober 8, 1993,
that the above-referenced charge did not state a prinma facie
case. You were advised that, if there were any factua

i naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended the
charge to state a prima facie case or withdrew it prior to

Oct ober 20, 1993, the charge would be di sm ssed.

On Cctober 20, 1993, | received your request for an extension of
time in order to allowyou to gather nore facts in support of
your charge. Your request was granted. On Novenber 2, 1993 your
first amended charge was received. Your anended charge all eges



¢

that the enpl oyer breached a verbal agreenent to rehire you upon
a job opening up and that the enployer unlawful |y term nated Kou
on Septenber 30, 1990. Further, you contend that the six nont
statute of limtations should begin when you were advised by the -
union representative that the District was definitely not going
to rehire you.

Your anmended charge provides no additional facts or |egal
theories to overcone the deficiencies as spelled out in ny
Cctober -8, 1993, letter. You have not denonstrated that you
engaged in protected conduct, that your enployer had know edge of
your protected conduct and that based on this your enpl oyer took
adverse action toward you.

As to the tineliness of your charge, as | pointed out, the six-
month period runs fromthe date the charging party knew or
reasonabl y shoul d have known of the alleged unfair practice.
Fairfield Suisun Unified School D.strict (1985) PERB Deci sion No.
547. You have attached a letter dated Cctober 3, 1990, fromyour
enpl oyer whi ch advi ses you of your termnation. If you believed:
that your termnation was unlawful you needed to submt a charge
W thin six nonths of your receipt of that letter. ,

As to %/_ou_r theory that you didn't learn that the District would -
‘not definitely rehire you until August 26, 1993, you overl ook the
fact that you knew as of March 1993, that the Dstrict had.hired
a new custodian in a POSI tion that you believed had been prom sed
to you. You knew as of March 1993, that a possible unfair
practice had occurred. The tineline begins when you | earned of
the all eged violation. For these reasons, you have not stated a
prima facie case and as advised in ny Cctober 8, 1993, letter
your charge is di sm ssed.

R.ght_to_ Appeal

Pursuant to Public EnPI o?{l_mant “Rel ations Board regul ations, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Ca. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself -
before the close of business (5 p.m) or sent bz t el egr aph,
certified or Express United States mail postnarked no |ater
than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Avil Procedure section 1013 shall apply.
The Board's address is: .

Publ i c Enpl oynent Rel ati ons Board
1031 18th Street
Sacranento, CA 95814



( (

If you file a tinely aPpea[ of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty (2%% cal endar
days followi ng the date of service of the appeal. (Cal. Code of
" Regs., tit. 8, sec. 32635(b).)

Service

Al'l docunents authorized to be filed herein nust also be "served
upon all parties to the proceeding, and a "proof of service"
must acconpany each copy of a docunent served upon a party or
filedwth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served' when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ension of Tine

A request for an extension of time, in which to file a docunent
wth the Board itself, nmust be in witing and filed with the
Board at the previously noted address. A request for an
extension nmust be filed at least three (3) cal endar days before
the expiration of the tinme required for filing the docunent.
The request nmust indicate good cause for and, if known, the
E03|t|on of each other party regarding the extension, and shall

e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

If no apFea! is filed within the specified tine limts, the
dismssal will becone final when the tine limts have expired.

Sincerely,

ROBERT THOWPSON
Deputy General GCounsel

4
By,

: .
LabE{ Rel ations Speci al i st

At t achnent

cc: Nancy B. Bourne



’
:' STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

,. Y Sacramento Regional Office

' A 1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916)322-3198

Oct ober 8, 1993

George P. Dyog

Re: George P. Dyocri v. Mbunt Diablo Unified School District
Case No. SF-CE-1656 '
VWARNI NG LETTER

Dear M. Dyogi:

On Septenber 22, 1993, you filed a charge in which you allege
that the Mount Diablo Unified School District (D strict) violated
section 3543.5 of the Educational Enploynment Rel ations Act

(EERA) . Specifically, you allege that the District has failed to
reinstate you to a position in the classified bargaining unit :
represented by Public Enpl oyees Union Local 1(Local 1). Fromthe
mat eri al you provided in support of your charge, | was able to
extract the following information. You were absent fromyour
probati onary job begi nni ng August 20, 1990, due to a bereavenent

| eave.  While on |l eave you were being treated by a physician in
the Philippines who indicated you were not able to travel. On
October 3, 1990, you were termnated by the District for being
absent wi thout [ eave. '

In 1991 you contend that a Local 1 representative and the
District reached an agreenent to rehire you whenever there was an
opening in a custodian position. You learned in March, 1993,
froma friend at Northgate Hi gh School that a new custodi an had
been hired. You contacted Joe Garcia, Local 1 Representative, to
inquire about a job for you. M. Garcia was told there was
nothing to be done with your case.

Al t hough you did not specifically state what enployee rights were
violated for purposes of this investigation, | will infer that
you believe that the District has violated EERA section 3543.5(a)
whi ch states that

(i)t shall be unlawful for a public schoo
enpl oyer to... (i)npose or threaten to inpose
reprisals on enpl oyees, or otherw se to
interfere with, restrain or coerce enployees
because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.



To denonstrate a violation of EERA section 3543.5(a), the
chargi ng party nust show that: (1) the enpl oyee exercised rights
under EERA; (2) the enployer had know edge of the exercise of
those rights; and (3) the enployer inposed or threatened to

i npose reprisals, discrimnated or threatened to discrim nate,

or otherwse interfered with, restrained or coerced the enployees
because_of the exercise of those rights. (Novat o Uni fi ed School
District (1982) PERB Decision No. 210; Carlsbad Unitied Schoo
District (1979) PERB .Decision No. 89; Departnent of Devel opnenta
Services (1982) PERB Decision No. 228-S;” California State
University (Sacramento) (1982) PERB Decision No. 2I11-H))

Al t hough the timng of the enployer's adverse action in close
tenporal proximty to the enployee's protected conduct is an
inportant factor, it does not, wthout nore, denonstrate the
necessary connection or "nexus" between the adverse action and
the protected conduct. (Moreland El enentary_School District
(1982) PERB Deci sion No. 227.) Facts establishing one or nore

of the follow ng additional factors nust al so be present:

(1) the enployer's disparate treatnment of the enployee; (2) the
enpl oyer's departure from established procedures and standards
when dealing with the enpl oyee; (3) the enployer's inconsistent
or contradictory justifications for its actions; (4) the

enpl oyer's cursory investigation of the enployee's m sconduct;
(5 the enployer's failure to offer the enployee justification at
the time it took action or the offering of exaggerated, vague, or
anbi guous reasons; or (6) any other facts which m ght denonstrate
the enpl oyer's unlawful notive. (Novato Unified School District,
supra: North Sacranmento School D strict (198Z) PERB DECT Si on '
NO. 2647) AS presently written, tnis charge fails to denonstrate
any of these factors and therefore does not state a prima facie
viol ation of EERA section 3543.5(a).

In addition, you contend that you learned in March, 1993, that,
anot her custodi an had been hired at Northgate H gh School . In
order to state a prima facie case a Charging Party must allege
and ultimtely establish that the conduct conplained of either
occurred or was discovered within the six-nonth period

i medi ately preceding the filing of the charge. San Dieguito
Union H gh School District (1982) PERB Decision No. 194,

Gover nment Code section 3514.5(a) states in relevant part:

Any enpl oyee, enployee organi zation, or enployer shal
have the right to file an unfair practice charge,
except that the board shall not do either of the

fol |l ow ng: (1) Issue a conplaint in respect of any
charge based upon an alleged unfair practice occurring
nore than six nonths prior to the filing of the

charge, ... '

Your charge was filed with the Public Enploynent Rel ations Board
on Septenber 22, 1993, which neans that any alleged unfair

2



practice by the District should have occurred durin% the six-
nonth statutory period which began on March 22, 1993.

The six-month limtation period runs fromthe date the charging

party knew or reasonably shoul d have known of the alleged unfair

practice, if the know edge was obtained after the conduct

occurred. Fairfield Suisun Unified School District (1985) PERB

Decision No. 547. As currently filed, | amunable to determ ne
whet her your charge would be tinely.

For these reasons the charge, as presently witten, does not
state a prinma facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ai ned above, please anend the charge. The
amended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge,
contain all the facts and al I egations you wi sh to nmake, and

be - si gned under penalty of perjury by the charging party. - The
amended charge nust be served on the respondent and the original

proof of service nust be filed with PERB. [f | do not recelive an
amended charge or wi thdrawal fromyou before Cctober 20, 1993, |
shal | dismss gour charge. |If you have any quUéstrons, please
call ne at (916) 322-3198. ' _

SlQEere[y,

Rogér Smth

Labor Rel ations Special i st



