STATE OF CALIFORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

PAUL ATHANS,
Charging Party, Case No. LA-CE-380-H

V. PERB Deci si on No. 1035-H

REGENTS OF THE UNI VERSI TY OF
CALI FORNI A (UCLA),

February 3, 1994

Respondent .

st e Mgt Tt Vmtt mr Nat? s et St Sat®

Appggrgngeﬁ Paul At hans, on his own behal f.
Before Blair, Chair; Caffrey and Garcia, Menbers.
DECI SI ON AND ORDER

CAFFREY, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by Paul Athans (Athans) of a
Board agent's dism ssal (attached hereto) of his unfair practice
charge. Athans alleged that the Regents of the Univeréity of
California violated section 3571(a) of the Hi gher Education
Enpl oyer - Enpl oyee Rel ations Act (HEERA)! by denyihg hi s request
for arbitration of a grievance he filed challenging his

term nati on.

'HEERA is codified at Government Code section 3560 et seq..
Section 3571 states, in pertinent part:

It shall be unlawful for the hi gher education
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



The Board has reviewed the entire record in this case,
indluding At hans' charge, the Board agent's dism ssal letter and
At hans' appeal. - The Board finds the Board agent's dism ssal to
be free of prejudicial error and adopts it as the decision of the
Board itself. |

The unfair practice charge in Case No. LA-CE-380-H is her eby
DI SM SSED W THOUT LEAVE TO AMEND. |

Chair Blair and Menber Garcia joined in this Decision.



. . Ve
STATE OF CALIFORNIA ( PETE WILSON. Governor

'PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213)736-3127

Novenber 18, 1993

Paul At hans

Re: DI SM SSAL AND REFUSAL TO | SSLE COWPLAI NT, Unfair Practice
Charge No. LA-CE-380-H Paul Athans v. Regents of the
University of California (ULA

- Dear M. At hans:

I n the above-referenced charge, filed Cctober 20, 1993, you

all ege that UCLA coomtted an unfair ,oractice, violating the

H gher Education Enpl oyer - Enpl oyee Relations Act (HEERA), by

di sal | owi ng your representative's request for arbitration
involving a grievance filed over Kour termnation. _ You have
chosen not to be represented by the exclusive representative, the
| nternational Union of Qperating Engi neers, Local 501 (IUCE).?!
During our tel ephone conversation on Novenber 16, 1993, you

wai ved the issuance of a WArning Letter prior to the i ssuance of
this Dismssal and Refusal to Issue Conplaint. On Novenber 17,
1993, we briefly discussed this dismssal and your right to
appeal to the Board.

M/ investigation and the charge reveal the follow ng information.
You claimUCLA termnated you around Decenber 1992 regarding your
extended sick leave. You filed a grievance (Qievance No.

501 GR93-07). By letter dated March 26, 1993, you advi sed UCLA
that your |legal representati ve was Thonas J. Col eman, Jr., EsQ.,
Law O fices of Leroy S. Walker. By letter dated May 27, 1993

M. Col eman requested arbitrati on on your behal f, under the

Col | ective Bargai ning Agreenent. You have not requested that

| UCE, the exclusive representative, represent you regardi ng your
| atest grievance. By letter dated June 4, 1993, UCLA advised M.
Col eman that Article 26, section A (Request for Arbitration)
Brovi des in part, that a request for arbitrati on may only be nade
y TUCE. Thus, UCLA would not accept the arbitration request.
Part of your charge alleges that "UJLA allows it [the_grievance]
to go through the steps under their control (wthin UCLA), but

4 amtreating your charge as alleging a
reprisartaiserimimati on viol ati on of HEERA section 3571(a) naking
it unlawful for the University to inpose or threaten to inpose
reprisals on enployees, to discrimnate or threaten to

di scri mnat e agai nst errpl oyees, or otherwi se to interfere wth,
restrain, or coerce enpl oyees because of their exercise of

guar ant eed ri ght s.




when it comes to be heard in front (sic) an objective trier of
fact, (arbitration) they deny to ﬁroce_ed claimng a section of
the contract that states, 'only the union can request
arbitration'." In your charge, you ask whet her A s conduct is
an unfair practice under the following facts. You are not a

uni on nenber and |UCE is hostile to you and refuses to represent
you. You base this on a previous sexual orientation

di scrimnation grievance you filed agai nst UCLA approxi mately one
year prior to your Decenber 1992 termnation. You allege that in
that matter, IUCE sent a representative supporting UCLA instead
of supporting you. Next, it is alleged that you were term nated
by a uni on nmenber in good standing who teaches classes at the
“Union school ,” and who is closely related w th union
managenent.? You bel i eve that James Lowe and George Reich, two
unit nenbers, filed grievances |ong ago and were allowed to go to
arbitration represented by non-union counsel. Thus, you are
contending that you were tréated in a di sparate manner by ri ot
being allowed to go to arbitration with your own attorney.

It appears fromny investigation that M. Lowe was put on _

| nvestigatory |eave on May 12, 1984, and was given an Intent to
D smiss-Notice on June 22, 1984.° The Notice of Disnissal was
effective July 24, 1984. A grievance alleging discrimnation was
filed on August 8, 1984. It alleged violations of the Staff
Personnel Policy (SPP), not of the collective bargaining :
agreenment. The natter proceeded to arbitration and M. Lowe had
a non-uni on representati ve.

M. Reich was placed on investigatory | eave on May 11, 1984. n
June 19, 1984, he was given an Intent to Dismss Notice. The
Notice of Dismssal was effective July 23, 1984. A grievance
alleging discrimnation was filed on August 8, 1993. It alleged
violations of the SPP, not violations of the collective

bargai ning agreenent. The natter proceeded to arbitration and
M . Reich had a non-union representative.

The agreenent between the Regents and | UCE was effective through
June 30, 1993. Pursuant to Article 25, section A. 2, a grievance
may be brought to the attention of the University by an

I ndi vi dual enpl oYee or by the union. Article 25, section A 4
gives to the enpl oyee the right to be represented at all steps of
the grievance procedure by a person of the enpl oyee's choi ce.
Article 25, section B. 3 provides, in part, that 1UCE may appeal
the grievance to arbitration.

?You indicate that this is a conflict of interest.

3The first agreenent between The Regents and | UCE becane
effective on July 19, 1984, and contained simlar |anguage giVving
only to the union the right to request arbitration.

2



On Novenber 5, 1993, we discussed the above action by UCLA on
June 4, 1993 whereby it refused to accept your representative's
request for arbitration. | indicated that you needed to
denonstrate that the University's action was taken in retaliation
for your prior protected activity (nexus). You indicated that
UCLA al |l eges that you were guilty of job abandonnment which you
deny. You contend that Article 26, section A, giving only to the
union the right to request arbitration, is a "bad" contract
provision. Also, you believe that your term nation in Decenber
1992 was due to sexual discrimnation.* You believe that these
factors denonstrate nexus.

Based on the facts stated above, the charge does not state a
prima facie violation of HEERA, for the reasons that follow
First, Governnent Code section 3567 of HEERA states in rel evant
part, "any enpl oyee or group of enployees nmay at any tinme, either
i ndividually or through a representative of their own choosing,
present grievances to the enpl oyer and have such grievances

adj usted, without the intervention of the exclusive
representative; provided, the adjustnent is reached prior to
arbitration [enphasis added]|." Thus, wnen a grievance reaches
“the arbitration stage,  the enployee's individual statutory right
to present grievances through the enpl oyee's chosen
representative, and have them adjusted without the intervention
of the exclusive representative, comes tTo an end. (University of
California. San Diego (1989) PERB Decision No 781-H = This, plTsS
the Tanguage of the contract giving |UCE the sole authorlty to
make a request for arbitration, appears to validate the
University's action in refu5|ng to accept your non-union
representative's request for arbitration. Also, you m ght have
requested that | UOCE represent you on this grievance and/or
elevate it to arbitration. This you chose not to do.

Next, to denonstrate a reprisal/discrimnation violation of HEERA
section 3571(a), the you nust show t hat: (1) you exercised
rights under HEERA; (2) the enpl oyer had know edge of the
exercise of those rights; and (3) the enployer inposed or
threatened to inpose reprisals, discrimnated or threatened to
discrimnate, or otherwse interfered with, restrained or coerced
you because of the exercise of those rights. (Novato Unified
School District (1982) PERB Decision No. 210; Carlsbad Unified
School District (1979) PERB Decision No. 89; Departnent of

Devel opnental Services (1982) PERB Decision No. 228-S; California
State University (Sacranmento) (1982) PERB Decision No. 21I-H)

“You are aware of the six nonth statute of limtations.
‘Thus, an allegation of reprisal as to your Decenber 1992
dismssal is untinely. There is no tolling of the six nonth .
period under the H gher Education Enployer-Enpl oyee Rel ations
Act .



¢

Al though the timng of the enployer's adverse action in close
tenporal proximty to the enployee's protected conduct is an
inportant factor, it does not, w thout nore, denonstrate the
necessary connection or "nexus" between the adverse action and
the protected conduct. (Mreland E ementary_School D strict
(1982) PERB Deci si on No. . acts establ 1 shing one or nore
of the follow ng additional factors nust al so be present:

(1) the enpl oyer's disparate treatnent of the enployee; (%) t he
enpl oyer's departure fromestablished procedures and standards
when dealing with the enpl oyee; (3) the enployer's inconsistent
or contradictory justifications for its actions; (4 the -

enpl oyer's cursory investigation of the enpl oyee's m sconduct;
(?ﬁ- the enployer's failure to offer the enployee justification at
the time it took action or the offering of exaggerated, vague, or
anbi guous reasons; or (6) any other facts which mght denonstrate
the enpl oyer's unlawful notive. (Novato Unified School D strict.
supra; North Sacranmento School Di's '

Nb.'264TZ"ﬁS‘pTE§EnrrVTMTTT1wr'TTWS—Charge fails to denonstrate
any of these factors and therefore does not state a prima facie

vi ol ati on.

You have failed to denonstrate that the University had an

unl awmful notive, or that- there was a nexus between your protected
activity and the University's refusal to accept your
representative's request for arbitration. O the contrary, the
University's actions aPPear_to follow the |law and the

requi renments of the collective bargai ning agreenent. D sparate
treatment has not been shown by the exanples you provided
involving M. Lowe and M. Reich. This is because the adverse
actions 1n those two cases did not allege violations of the
contract, but rather, alleged violations of the SPP. Thus, it
was not inproper for those two cases to go to arbitration while

- the enpl oyees were represented by non-union counsel. Wthout the
critical element of nexus, a prina facie case has not been
stated. | amtherefore dismssing the charge.

Right to Appeal

Pursuant to Public EnPIo%nent Rel ati ons Board regul ati ons, you
may obtain a revieworf this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service.of this dismssal. (Ca. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent bz t el egr aph,
certified or Express United States nail postnarked no | ater

than the |ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135). Code of Avil Procedure section 1013 shall apply.



The Board's address is:

Publ i ¢ Enpl oynent Rel ations Board
1031 18th Street
Sacrament o, CA 95814

If you file a tinely aPpeaI_ of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copi es of a statenment in opposition within twenty (Z(C))a cal endar
days follow ng the date of service of the appeal.” (Cal. Code of
Regs., tit. 8, sec. 32635(b).) '

[ Vi
Al docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"
. must acconpany each copy of a docunent served upon a party or
filedwith the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served' when personally’
delivered or deposited in the first-class nmail, postage paid and
properly addressed. .

Ext ensi on_of _Ti nme

A request for an extension of tine, in which to file a docunent
wth the Board itself, nmust be inwiting and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three (3) cal endar days before
the expiration of the tine required for filing the docunent.
The request nust indicate good cause for and, if known, the
Eosi tion of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (€al. Code of Regs., tit. 8, sec. 32132.)

Fi nal _Dat e

I f no apPea! is filed within the specified time limts, the
dismssal wll becone final when the tine limts have expired.

Si ncerely,

ROBERT THOMPSCN
Deputy Ceneral GCounsel .

By _» ¢ LY -2
Marc S Hirwitz )
Regi onal Attorney
cc:. Ms. Merle Kauf man, UCLA Canpus Human Resour ces
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