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Appearance: Karin Y. Chen, on her own behal f.
Before Caffrey, Carlyle and Garcia, Menbers.
DECI S| ON

GARCI A, Member: This case is before the Public Enpl oynment
Rel ati ons Board (Board) on appeal by Karin Y. Chen (Chen) to a
Board agent's dismssal (attached hereto) of her unfair bractice
charge. Chen alleged that the State of California, Departnment of
"General Services violated ". .. Article 5.6 Ralph C. Dills Act,
Gover nnent dee 19869 - 19877.1" by refusing to process her
Tenporary Disability Benefit Workers' Conpensation Award
according to the contract between the California State Enployees

Associ ation and the State of California.

Chen appeal ed the dism ssal alleging inproper processing of
t he conpl ai nt and i nadequate explanation of the dism ssal.

The Board'has reviewed the entire record in this case,
including the regional attorney's warning and di sm ssal Ietters,
the unfair practice charge and Chen's appeal. The Board finds

the regional attorney's dismssal of the charge to be free of



prejudicial error and therefore adopts it as the decision of the
Board itself.

ORDER

The unfair practice charge in Case No. LA-CE-287-S is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Caffrey and Carlyle joined in this Decision.
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Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

Cct ober 13, 1993

Karin Y. Chen

Re: DI SM SSAL OF CHARGE AND REFUSAL TO ISSUE COWPLAI NT, Unfair
Practice Charge No. LA-CE-287-S, Karin Y. Chenv. State of
California. Departnent of Ceneral Services

Dear Ms._ Chen:

In the above-referenced charge filed Septenber 22, 1993, you
allege that the State of California, Departnent of General
Services (State or DGS) violated Article 5.6 (Supersession),
subsection a. (Governnent Code Sections), 6 (lIndustrial
Disability Leave), 19869 through 19877.1 of the Ralph C. Dills
Act (Dlls Act). : _

| indicated to you, in ny attached letter dated Cctober 5, 1993,
that the above-referenced charge did not state a prima facie
case. You were advised that, if there were any factual

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anmend the
charge. You were further advised that, unless you anended the
charge to state a prima facie case or wwthdrew it prior to

Cct ober 12, 1993, the charge woul d be di sm ssed.

The Dills Act is found at Governnent Code section 3512 et
seq.— ArtTcte 5.6 of the 1992-1995 Agreement between the State
and the California State Enpl oyees Association (CSEA) for Unit 4
(Cfice and Allied) states in part,

The follow ng enunerated CGovernnment Code Sections and
all existing rules, regulations, standards, practices
and policies which inplement the enunerated Governnent
Code Sections are hereby incorporated into this
Contract. However, if any other provision of this
Contract alters or is in conflict with any of the
Governnment Code Sections enunerated bel ow, the Contract
shall be controlling and supersede said Governnent Code
Sections or parts thereof and any rule, regulation,
standard, practice or policy inplenenting such
provisions". The Governnent Code Sections |isted bel ow
are cited in Section 3517.6 of the Ralph C Dills Act.
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| called you on Cctober 12, 1993 to determine if you were
anendi ng or withdrawi ng the charge. You advised nme, in part,
that you had not seen ny COctober 5, 1993 letter, but would go to
your post office box to see if it was there now. | agreed to
hold off dism ssing the case until 10:00 a.m on Cctober 13,
1993, in order to give you a chance to reviewny letter and cal

. e back.

You called ne back later on Cctober 12, 1993, after review ng-ny
letter. After discussing this matter, including ny letter, you
indicated, in part, that you were not going to w thdraw or anend
the charge. You understood that | would have to dism ss the
charge. Around 10:00 a.m on October 13, 1993, | received a

tel efax dated October 12, 1993 fromyou. In it, you indicated,
in part, that you never considered this a discrimnation or
retaliation case, and that if | wanted to dism ss your case, |
may do so. Therefore, | amdism ssing the charge based on the
facts and reasons contai ned above and in ny Cctober 5, 1993
letter.

Ri_ght to_Appeal

Pursuant to Public Enploynent Rel ations Board regul ations, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by telegraph,
certified or Express United States nmail postmarked no | ater

than the | ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is: '

Publ i ¢ Enpl oynent Rel ations Board
1031 18th Street
Sacranento, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition wthin twenty (20) cal endar
days followi ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)
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Servi ce

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filed with the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ensi on of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Fi nal Date

If no appeal is filed within the specified tine limts, the
dismssal will becone final when the tine limts have expired.
Si ncerely,

ROBERT THOWPSON
Deputy Ceneral Counsel

Marc S. Hurwitz
Regi onal Attorney

At t achnent

cc: Warren Curtis Stracener, Esq., Departnent of Personne
Adm ni stration, Legal Ofice, Sacranmento, California



STATE OF CALIFORNIA ) , . PETE WILSON, Governor s

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

Cct ober 5, 1993

Karin Y. Chen

~ Re:  WARNI NG LETTER, Unfair Practice Charge' No. LA-CE-287-S,
Karen Y. Chen v. State of California, Departnent of Ceneral
Servi ces

Dear Ms. Chen:

In the above-referenced charge filed Septenber 22, 1993,
you allege that the State of California, Departnent of General
Services (State or DGS) violated Article 5.6 (Supersession),
subsection a. (CGovernment Code Sections), 6 (Industrial
Disability Leave), 19869 through 19877.1, of the Ral ph C
Dills Act (Dills Act).! As this appears to be a
reprisal/discrimnation case, | amconsidering this case as

The Dills Act is found at Governnent Code section 3512 et
SEQ.  Articte 5.6 of the 1992-1995 Agreenent between the State
and the California State Enployees Association (CSEA) for Unit 4
(Ofice and Allied) states in part,

The foll ow ng enunerated Governnent Code Sections and
all existing rules, regulations, standards, practices
and policies which inplement the enunerated Governnent
Code Sections are hereby incorporated into this
Contract. However, if any other provision of this
Contract alters or is in conflict with any of the
Gover nment Code Sections enunerated bel ow, the Contract
shall be controlling and supersede said Governnent Code
Sections or parts thereof and any rule, regulation,
standard, practice or policy inplenmenting such
provisions. The Governnent Code Sections |isted bel ow
are cited in Section 3517.6 of the Ralph C. D lls Act.
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alleging a violation of Dills Act section 3519(a)? of the
California Governnment Code.

My investigation and the charge reveal the follow ng
information. You worked for the Secretary of State for |ess than
six nonths in 1986. You worked for the Departnent of General
Services, Ofice of the State Architects fromMy 1987 through
May 1991. Since late May 1991, you have worked for the Col orado
Ri ver Board of California. You are currently a Library Technica
Assistant. Your charge alleges as foll ows,

This is regarding Wrkers' Conpensation case
#PAS009969. Findings and Award was issued on April 22,
1993 by Workers' Conpensation Appeal (sic) Board. Also
Opi nion and Order Denying Petition for Reconsideration
was issued on July 8, 1993 by WCAB. In the Denying
Petition for Reconsideration letter, the board states,
"...He notes that his comments in the opinion (sic) on
Deci sion were nere dicta and did not affect the
l[iability of defendant...' '...Defendant was not
aggrieved by the WaJ's comments in the Opinion on
Decision, in that those comments did not relate to

i ssues decided in the Findings and Award, and, in fact,
concerned matters beyond WCAB jurisdiction..." ...DGS

i gnored ny request, Doctors' reports and the fact a
wor kers' conp. case was processing and insisted ne
getting NDI pay.... NowMs. Steiger use (sic) this as
an excuse not (sic) processing nmy Tenporary Disability
Benefit. I nentioned again and again | amwlling to
return NDI noney anytinme upon request. Ms. Steiger
still insisted WCJ should listen to her and she. stil
didn't process ny case.

A fair reading of the charge reflects that you previously
sustained an injury and filed an claimfor workers' conpensation.
On April 22, 1993, Christopher J. Lauria, Wrkers' Conpensation
Judge made an award in your favor against the State of California
involving, in part, your tenporary and permanent disability. The

’Section 3519(a) provides that it shall be unlawful for the
State to:

| npose or threaten to inpose reprisals on enpl oyees, to
discrimnate or threaten to discrimnate against

enpl oyees, or otherwise to interfere with, restrain, or
coerce enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of this
subdi vi sion, "enployee" includes an applicant for

enpl oynment or reenpl oynent.
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State filed a Petition for Reconsideration on May 17, 1993. 1In

the July 8, 1993, Workers' Conpensation Appeal s Board deci sion
denying the State's Petition for Reconsideration, the Board
stated in part,

[T]he Workers' Conpensation judge (W) found that
appl i cant had sustained industrial injury during the
period fromMy 1987 through August 29, 1990, resulting
In tenporary disability fromAugust 29, 1990, to
Cctober 31, 199 0, and permanent disability of 17.5%

On the Opinion on Decision, the WCJ al so comment ed
that: "If defendant's enploynent benefits include a
provision that applicant be paid her full salary during
periods of work injury, then applicant is entitled to
be reinbursed for the full anount of her lost salary.”
Def endant objects to this sentence and to any reference
to sick | eave. : o

In his report, the WCJ recommends that we deny defendant's
petition for reconsideration. He notes that his
comments in the Opinion on Decision were nere dicta and
did not affect the liability of the defendant. After a
review of the record we concur. Labor Code section
5900 provides that any person aggrieved directly or
indirectly by any final order, decision, or award nade
or filed by the Appeals Board nmay petition the Appeals
Board for reconsideration in respect to any matters
determ ned or covered by the final order. Defendant
was not aggrieved by the WCJ's comments in the Opinion
on Decision, in that those comments did not relate to

i ssues decided in the Findings and Award and, in fact,
concerned matters beyond WCAB juri sdiction.

Accordingly, we will deny defendant's petition for
reconsi derati on.

By letter dated August 5, 1993, Susan Steiger wote to Judge
.Lauria and stated, in part, as foll ows:

The DGS has been, and remai ns unopposed to the WCAB
Fi ndi ngs and Award of April 22, 1993. W, however,
remai n unable to pay Findings of Fact (2) as witten.
This is because:

-the | anguage directs paynent of tenporary
disability when applicant may be eligible for
| ndustrial Disability Leave (I1DL);

-the award ignores applicant's receipt of
Noni ndustrial Disability Insurance benefits
during the disputed period, for which
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credit/rei mbursement is payable to EDD
mandat ed under Gover nnent Code;

-the award erroneously discusses credit for
sick | eave paid.

At this time we request that an Arended Findings and Award
be issued, omtting the current |anguage in Findings of
Fact (2) to:

-Applicant was tenporarily disabled beginning
August 29, 1990 to and including Cctober 31,
1990. Rate of disability pay is to be
adjusted by the parties. Defendant is
entitled to Nonindustrial Disability

| nsurance (NDI) credits previously paid.

Pl ease be further advised that, due to the age of the
dates ordered payable in Findings of Fact (2),
additional State control agencies nmust becone invol ved
in the paynment process (State Controller and Board of
Control). Such involvenment is State-mandated. Pl ease
advise all parties that this nmay del ay paynent of

Fi ndi ngs of Fact (2).

On August 30, 1993, you filed a formal grievance requesting
that the State process the WCAB Award according to the Agreenent
between the State and CSEA. You clained a violation of Article
5.6, Governnment Code 19869 through 19877.1. You allege that CSEA
did not process your grievance. Edmund A. Hernandez, Labor
Rel ati ons Representative, advised you that you have no right to
file any grievance. | note that by letter dated Septenber 20,
1993 to Ms. Steiger, M. Hernandez requested an opportunity to
di scuss the matter with her in order to resolve it in a tinely
manner .

Based on the above facts, the charge fails to state a prim
facie violation of the Dills Act for the reasons that follow

To denonstrate a violation of Dills Act section 3519(a), you
nmust show t hat: (1) you exercised rights under the Dills Act;
(2) your enployer had know edge of the exercise of those rights;
and (3) your enployer inposed or threatened to inpose reprisals,
discrimnated or threatened to discrimnate, or otherw se
interfered with, restrained or coerced you because of the
exerci se of those rights. (Novato Unified School District (1982)
PERB Deci sion No. 210; Carlsbad Unified School District (1979)
PERB Deci si on No. 89; Departnent of Devel opnental Services (1982)
PERB Decision No. 228-S; California State University_ (Sacramento)
(1982) PERB Decision No. 211-H)
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Al t hough the timng of the enployer's adverse action in
close tenporal proximty to the enployee's protected conduct is
an inportant factor, it does not, wthout nore, denonstrate the
necessary connection or "nexus" between the adverse action and
the protected conduct. (Morel and Elenentary School District
(1982) PERB Deci sion No. 227.) Facts establishing one or nore
of the follow ng additional factors nust al so be present:

(1) the enployer's disparate treatnment of the enployee; (2) the
enpl oyer's departure from established procedures and standards
when dealing with the enployee; (3) the enployer's inconsistent

or contradictory justifications for-its actions; (4) the

enpl oyer's cursory investigation of the enployee's m sconduct;

(5) the enployer's failure to offer the enployee justification at
the tinme it took action or the offering of exaggerated, vague, or
anbi guous reasons; or (6) any other facts which m ght denonstrate
the enployer's unlawful notive. (Novato Unified School District,
supra; North Sacramento School DisTrict (1982)  PERB DeEci sion '
NO.2647) AS presently wwitten, this charge fail's to denonstrate
any of these factors and therefore does not state a prima facie
violation of Dills Act section 3519(a).

You have not denonstrated that you previously engaged in any
recent protected/union activity. Filing a Wrkers' Conpensation
claimis not protected activity under the Dills Act. | do note
that you filed at | east one Unfair Practice Charge, State_ of
California (Secretary of State) (1990) PERB Decision No. 812-S.

Next, you have not denonstrated the required "nexus" between
any protected activity and the adverse action. On the contrary,
Ms. Steiger's actions appear notivated by a desire to follow
certain procedures and nmake paynent under an anended award. You
have not denonstrated that she has an unlawful notive. Thus,
wi thout the critical elenents of protected activity and nexus,
you have ngt shown a reprisal/discrimnation violation under the
Dills Act.

Next, Dills Act section 3514.5(b) provides,

The board shall not have authority to enforce agreenents
between the parties, and shall not issue a conplaint on
any charge based on alleged violation of ‘such an
agreenent that would not also constitute an unfair
practice under this chapter.

3See Labor Code section 132a where discrimination for filing
a Workers' Conpensation claimis addressed. PERB is not the
proper forum for such a discrimnation claim
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Even if the State violated Article 5.6 of the agreenent and
the Industrial Disability Leave | aws, PERB does not enforce
agreenents. Therefore, as a prinma facie V|olat|on has not been
denonstrated, the charge will be dismssed.

For these reasons the charge, as presently witten, does not
state a prima facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
deficiencies explai ned above, please anend the charge. The
anended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge,
contain all the facts and allegations you w sh to make, and
be signed under penalty of perjury by the charglng party. The
amended charge nust be served on the respondent® and the ori ginal

proof of service nust be filed wth PERB. If I do not receive an
anended charge or withdrawal fromyou before October 12, 1993, |
shal |l dismss your charge. |[If you have any questions, please

call nme at (213) 736-3127.

Si ncerely,

Marc S. Hurwitz
Regi onal Attorney

VBH: we

‘Warren Curtis Stracener, Esq., Dept, of Personne
Adnlnlstratlon Legal O fice, Sacranento, CA



