STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT--RELATI ONS BOARD

CHOWCHI LLA UNI ON HI GH SCHOOL
DI STRI CT, '

~
~ N

Enpl oyer, Case Nos. S-UM 525
' S- UM 552
and

PERB Deci si on No. 1040

CHONCHI LLA UNI ON HI GH SCHOCL
FACULTY ASSOCI ATI ON CTA/ NEA,

March 10, 1994

~
L P P

Excl usi ve Representati ve.

Appearances: Stroup & de Goede by Daniel G Stevenson, Attorney,
for Chowchilla Union H gh School District; California Teachers
Associ ati on by D ane Ross, Attorney, for Chowchilla Union Hi gh
School Faculty Associ ati on/ CTA/ NEA.
Before Caffrey, Carlyle and Garcia, Menbers.
DECI SION

GARCI A, Menber: This case is before fhe Publ i ¢ Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by the Chowchilla Union
Hi gh' School District (D sfri ct) to the attached proposed deci sion
of a PERB hearing officer. In the proposed decision, the hearing
of ficer found that: (1) nine area coordinator positions are not
supervi sory under the Educational Enploynent Relations Act
(EERA)! and (2) the position of counsel or/admnistrative

assistant (AA is not a confidential position within the meaning

of EERA, and thus the unit nodification petitions filed by the

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwise indicated, all statutory references herein are
to the Governnent Code.



Chowchilla Union Hi gh School Faculty Association/ CTA/ NEA shoul d
be granted. |

The Board has reviewed the entire record in this case,
including the proposed decision, transcripts, exhibits,
exceptions, and responses thereto. W find the hearing officer's
conclusion to be supported by the testinony and evi dence and
affirmand adopt it as the decision of the Board itself. Wth

respect to the confidential position issue, we affirmthe hearing

of ficer's conclusion based on the expanded reasons di scussed
bel ow.
DI_SCUSSI ON

District's Exceptions

On appeal, the D strict-disagrees W th the concl usi ons drawn
by the hearing officer. The District argues that: (1) the area
coordi nators are supervisbry; and (2) the counsel or/ AA position
is confidential. Wth respect to the "supervisory" nature of
area coordinators, the hearing officer's conclusions are firnmy
supported by the record. However, the issue of "confidential"

status warrants further discussion.

Counselor/Adm ni strative Assistant

Maureen Riley (R ley) holds the dual position of
counsel or/ AA.  She has held the AA position since the start of
the 1989-90 school year. To date, her duties as an AA only
conprise 10-15 percent of her tine and have been Iimted to

witing grants and mnimal involvenent with collective bargaining



on the District's behalf. The record and attached proposed
deci sion describe Riley's involvenent in the types of activities
defined as "confidential" under EERA ?

To decide whether Riley's position is confidential, the
hearing officer applied the definition of "confidential enployee"
from EERA section 3540.1(c)® and PERB precedent, and concl uded
that the position is not confidential largely because Riley did
not participate in contract negotiations.

Al t hough we agree that Riley's position is not confidential,
we Wi sh to enphasize the necessity of regularly functioning in
t he enpl oyer-enpl oyee relations area in order to be considered a
confidential enployee. Reviewng the section 3540.1(c)
definition of confidential enployee, we note that it focuses on
the enpl oyee's access to a particular type of information:
"information relating to, his or her enployer's enployer-enpl oyee
relations.”

" Enpl oyer - enpl oyee rel ations” includes negotiations and

grievance processing but not nere processing of personnel records

’See proposed decision, pp. 20-22.
3EERA section 3540.1(c) defines confidential enployee as:
. . . any enployee who, in the regular course
of his or her duties, has access to, or
possesses information relating to, his or her
enpl oyer's enpl oyer-enpl oyee rel ati ons.

In citing this section in the proposed decision, the Hearing
Oficer omtted the key word "regular." '
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and evaluations.* |In addition, under PERB precedent, a

confidential enployee nmust function as such in the regular course

of his_or her_duties neaning that nore than a fraction of the

enpl oyee's tinme is spent on confidential nmatters dealing with
enpl oyer - enpl oyee rel ations.?®

The prdposed deci sion appropriately focuses on Riley's I|ack
of participation in contract negotiations. After discussing that
aspect of Riley's job, the hearing officer concludes by stating
that "anple opportunity had existed for Riley to becone involved
in sone aspect of the negotiations process,"” and, since this had
not occurred, the position was not confidential. However, a
review of the status of this position nust also focus on the
regul ar functions assigned to it rather than nerely its |lack of
participation in contract negotiations to determ ne confidenti al
status. |

At the hearing, R ley testified that she spends
approxi mately 85-90 percent of her tine counseling students and
t he remai nder as an AA In the AAjob, Riley testified that her
duties had been Iimted to witing grants, that she héd not been

invol ved in any negotiations, nor had she been formally trained

fggg_uppgr Lake Union Elenmentary_School District (1989) PERB
Deci sion No. 736; Frenont Unified School District (1976) EERB
Decision No. 6 (PERB was known as the Educational Enpl oynent
Rel ati ons Board (EERB) prior to January 1, 1978.); and Canpbell
Uni on High School District (1978) PERB Decision No. 66. See al so
Los Rios Community_Colleqge District (1977) EERB Decision No. 18,
hol di ng that tangential contact wth confidential information is
insufficient to make an enpl oyee a confidential enployee.

*Upper_Lake, supra; Jlmperial Unified School District (1987)
PERB Deci si on No. 647.




by the District in collective bargaining. . It is obvious that
very little, if any, of Rley's typical wrkday is spent on
matters that involve access to confidentiai i nformati on dealing
mﬁth enpl oyer - enpl oyee rel ations. Thus, she does not function as
a confidential enployee and the hearing officer's conclusion is
correct.

ORDER

Based upon the foregoing findings of fact, conclusions of
l'aw, and the entife record in this case, the'responsibilities of
the area coordinators are not supervisory under the Educati onal
Enpl oynent Rel ati ons Act (EERA). Therefore, the unit
nodi fication petition filed by the Chowchilla Union H gh School
Faculty Association/ CTA/NEA in Case No. S UM525 is hereby
GRANTED.

It is also determ ned, for the reasons stated above, that
the position of counselor/admnistrative assistant is not a
confidential position within the neaning of EERA. Therefore, the
unit nodification petition filed by the Chowchilla Uni on Hi gh
School Faculty Association/ CTA/NEA in Case No. S UWM552 is also
her eby GRANTED.

Member Caffrey joined in this Decision.

Menmber Carlyle's concurrence begins on page 6.



Carlyle, Menber, concurring: This case is before the Public
Enpl oynent Rel ati ons Board (PERB) on appeal by the Chowchill a
Uni on Hi gh School District (District) to the attached proposed
deci sion of a PERB hearing officer.

| have reviewed said proposed decision, the District's
exceptions and brief, and all docunents and pleadings filed in
connection theremfth. | find the hearing officer's proposed
decision to be free of prejudicial error and adopt it as ny
deci si on.

| wite separately to distance and di sassociate nyself from
the three page DI SCUSSION section contained in the majority

opi ni on.
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Before Jerilyn Gelt, Hearing Oficer.
PROCEDURAL HI STORY

On Cctober 31, 1991, the Chowchilla Union H gh School
Faculty Associ ation/ CTA/ NEA (Association) filed a unit
nodi fication petition with the Public Enploynent Rel ations Board
(PERB or Board) pursuant to PERB Regul ation 32781(a)(l).! The
petiti o'n sought to add area coordinators to the established

certificated bargaining unit in the Chowhilla Union H gh School

'PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. PERB Regul ation
32781(a)(l) provides: ' :

(a) A recogni zed or certified enpl oyee
organi zation may file with the regional office a
petition for nodification of its unit(s):

: (1) To add to the unit unrepresented
classifications or positions;

Thi s proposed decision has been appealed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationale have been
adopted by the Board.




District (District). The District opposed the unit nodification
based on the supervisory status of the area coordinators.

On December 17, 1992, the Association filed a unit
modi fication petition with PERB pursuant to PERB Regul ation
32781(b) (2) and (3) .? The petition sought to include the
position of counselor/admnistrative assistant in.the
certificated unit. The District opposed the inclusion based on
the confidential status of the position. Pursuant to the
agreement of the parties, the two unit modification petitions
were consolidated

After an informal settlenment conference conducted by PERB on
January 24, 1992, a formal hearing was schedul ed for June 29
and 30, 1992. Having been reschedul ed on three separate
occasi ons, the hearing comenced on November 12, 1992 and was
continued on February 11 and 12, 1993. Briefs and reply briefs
were timely filed, and the case was submtted for decision on

May 7, 1993.

?PERB Regul ati on 32781(b)(2) and (3) provides:

(b) A recognized or certified enployee
organi zation, an enployer, or both | 0|ntlr
file with the regi onal of fice a petition tor un|t
modi fication:

(2) To make technical changes to
clarify or update the unit
description;

(3) To resolve a dispute as to
unit placement or designation of a
new classification or position;



| SSUES
At the hearing, the parties entered into a stipulation in
which the follow ng area coordihator positions were added to the
certificated unit: Fine Arts, Wirk Experience, Special Prograns,
and Community Services.? Thus;?the remai ning i ssues are as
fol | ows:
1. Are the follow ng area.coordinator positions supervisory
Wi thin the meaning of the Educational Enployment Relations Act*
(EERA or Act): Agriculture (Steve Obad); Humanities/Media
Director (Birt McKinzie); Industrial Arts (John McLaughlin);
Mat h/ Science (David Pettit); Performng Arts (Donald Thissen);
Physi cal Education/Athletic Director® (Mke Little); Social
' Studies (Conrad Gaunt); Student Activities (Linda Veatch); and
Vocational Education (Leona Pistoresi)?
2. Is the position of counselor/adm nistrative assistant
(Maureen Riley) confidential within the meaning of EERA?
EACT
Chowchi I la Union Hi gh School District consists of one high
school, one continuation high school and the District office.

During the 1992-93 school year, approximtely 675 students were

SA unit nodification order effective as of fhe date of the
stipul ati on, Novenber 12, 1992, was issued by PERB on May 5,
1993. _

“EERA is codified at Governnment Code section 3540 et seq.

°Al t hough the Athletic Director is listed on the
certificated nmanagenent/supervisory salary schedule (D strict
Exhibit 5) as a position separate and apart fromthat of Physica
Educati on Area Coordinator, the parties have treated the position
as one with dual responsibilities.

'3



enrolled in the District.® The adm nistration is headed by
Superi ntendent Ronald Moore. The next |evel of authority is the
principal of the high school, Bob Green. The other certificated
menbers of the managenent teamare the principals of adult
education and the continuation high school, the director of

gui dance, the dean of students, the counsel or/adninistrative
assistant and the area coordinators (13 at the tine the unit

nodi fication petition was filed), a total of 20 individuals. Al
area coordinators report directly to the principal.

In addition to the managenent/supervisory personnel |[isted
above, there were 22 other certificated enpl oyees who taught in
the District at the time the petition was filed, 4 of whomare
enpl oyed by either Merced or thera County O fices of Education.
Thus, there was a ratio of 20 managenent/supervi sory personnel to
22 bargaining unit personnel. This ratio was diminished with the
addition of four area coordinators to the bargaining unit at the

start of the hearing.

Al area coordinators teach a full load of five classes with
the exception of Mke Little and Linda Veatch, each of whom
teaches four periods and receives one period of release tine for
their responsibilities as athletic director and student

7

activities area coordinator, réspectively. In addition to

°See the California Public School Directory. 1992, prepared
by the Bureau of Publications, California Departnent of
Educati on. -

"VJeatch was also referred to as student activities director:
the titles appear to be interchangeable.

4



teaching in their own areas, sone area coordinators also teach in
ot her areas.

All area coordinators work a | onger year than other
certificated enployees and are paid on the certificated
managenent / supervi sory sal ary schedule. Al area coordinators
make recomendations regarding curriculum and budget to the
princi pal and/or superintendeht[ These recommendati ons are
typically devel oped collaboratively with area staff and are not
al ways approved. Area coordinators sign all purchase orders for
their areas; however, they nmust be approved by the
superi nt endent . _ |

Area coordinators evaluate the certificated staff in their
areas, if any. In addition, all teachers, including area
.coordinators, are eval uat ed by the principal. The superintendent
testified that he gives these eval uations equival ent wei ght.

After the area coordinatoré perform cl assroom observations
but before the evaluations are witten, they neet with the
principal to discuss their obsefvations. The area coordi nator
then wites up the evaluation and neets with the teacher to
reviewit. No evaluation has been signed or changed by the
principal after being signed by.the area coordinator and the
teacher at the tine of the eval uati on neeting.

Cenerally, no fornal district tréining in evaluation
techni que has been given to the area coordinators; however, sone
area coordi nators have attended'workshops, conf erences and/ or

taken classes in which evaluation techniques were discussed.



Additionally, they typically discuss techniques with the
principal.at t he begi nni ng of their tenure as area coordinator as
wel | as at the managenent neeting at the beginning of the schoo
year and during the year on an as-needed basis.

Area coordinators are invoived in the paperscreening and
interview ng of applicants for hire. If there are severa
applicants' for a position, the District normally uses a committee
for the interview process. The conmttee typically consists of
the area coordinator, the principal, the director of guidance,
and sonetinmes the dean of students and/or other téachers. The
commttee is expected to reach a consensus recomrendation, which
is given to the superintendent. There has been at |east one
instance in which the area coordinator and principal did not
agree on a candidate; the superintendent referred the matter back
to them for further discussion. _

VWhen there are only one or two applicants, the committee may
consist of only the area coordi nator and one other individual,
such as the director of guidance or another teacher. This
smaller committee is also expected to reach a consensus
recommendation to be forwarded to the superintendent. As
di scussed below, the hiring process has varied fromthese nodels
in some instances.

Area coordinators are designated in the collective
bar gai ni ng agreenent to handle the first step of the grievance
pr ocedur e. Fbmevef, no evi dence was presented show ng actua

adjustnment of a formal grievance by an area coordinator.



In general, both Superintendent Mbore and Principal G een
testified thét they have consistently solicited, adopted and/or
gi ven great-meight to the reconmmendati ons of area coordi nators.

G een described his relationship with the area coordinators as a
close one in which they function nuch |like a team discussing and
ultimately reaching agreenent on personnel matters.® Since the
testi nony of both Mbore and Green regarding specific personnel
actions was, for the nost part,_ponclusory, It mﬁll be relied
upon only insofar as it is substantiated by the area coordi nators
t hensel ves.

Agriculture Ar rdin r

Steve (bad has worked in the District's agriculture area for
14 years; 1992-93 was his first:year as the area coordinator.
had is paid by the District for one period as area coordi nator
and is also an enployee of the Merced County O fice of Education.

Obad neets with the four ofher teachers in the agriculture
area twice a nonth. At the tinme of the hearing, he had not had
an opportunity to perform any eval uati ons.

Obad' s responsibilities include making reconmendations
regarding the classes teachers are assigned; he generally
di scusses these reconmendations with Green. He has nmade one

assi gnment wi th which teacher Charles Holl oway was unhappy. He

®q\When pressed by the Association's counsel, Geen stated
that he would follow an area coordinator's recomendation in
matters such as transfer and tenure if it was in direct conflict
with his owmn. However, Geen could not recall any situation in
which this had actually occurred. Therefore, his testinony in
this regard is speculative and given little weight.

7



has al so made recomendati ons which were followed regarding
curriculum (dropping two classes and adding a section to another)
and hiring one teacher (Bobby Downs). As is the usual practice
in the agriculture area, he di scussed both matters with staff
menbers and attenpted to reach a consensus.

had testified that he has corrected teachers in his area on
such matters as the processing of purchase order requests,
procedures in the classroom and at fairs, and the use of
vehi cl es.

Kennet h Tucker, area coordinator for agriculture for 2-1/2
- years prior to Obhad, also testified. Like Qhad, he net wwth area
staff twice a nonth

Tucker's experience with the hiring process involved Kim
Donaher, a student teacher under his predecessor, Lloyd MCabe,
who had recommended that she be.retained as a regqgular teacher.

As McCabe's successor, Tucker's recommendati on was solicited by
t he superintendent; Tucker toIdINbore that he agreed with
" McCabe' s reconnEndatibn.

Tucker recommended that Abe Perez, an enployee of Merced
County ROP, be dismssed fromthe agriculture area. A week or so
after he made this reconmendation (at the end of the schoo
year), Perez ﬁas transferred by the county to another district.
Tucker al so reconmended that Jan Maddux, al so an enpl oyee of
Merced County ROP who was morkihg_part-tine for the District,

assume Perez's periods the follow ng school year, which she did.



Tucker testified that he ihfornally di sci plined teachers in
his area. For exanple, he told one teacher not to let students
drive farmmachinery or he would "wite himup." He also issued
nmenoranda to the agriculture staff rem nding themof such
responsibilities as utilizing their student project supervision
period and putting doors on a newy built storage shed. Tucker
also testified regarding his responsibility in nmonitoring of the
agricul ture departnent budget, which is | arger than ot her
district departnmental budgets ($30,000) due to a state grant.

Harry Maddux was agribultufe area coordi nator from 1977- 87.°
He received one period of release tine fof his area coordi nator
responsibilities.

Maddux testified that five persons were hired during this
period. He stated that, although the applicants were interviewed
by the area staff and a consensus was reached, he nmade the
ultimate recommendation to the superintendent. These
reconmendati ons were never rejected. In that sanme vein, Maddux
descri bed the assignnment of classes in his area as a
col | aborative process, wth theiultinate responsi bility regarding
who to recommend to the superintendent for specific assignnments
resting with him .

At sone tinme prior to 1991, Muddux al so served as area
coordinator for vocational education and industrial arts. Wen

t hese areas were separated out, he recommended that Leona

°LlI oyd McCabe, who did not testify, was agriculture area
coordinator from 1987 until Tucker's tenure began.

9



Pi storesi and John McLaughlin be made the area coordinators; his
recomrendati ons were followed. He recommended that LIoyd MCabe
be hired as his replacenent, and al so recommended subsequent
agriculture area coordinators Kenneth Tucker and Steve Obad.

Maddux stated that he recommended to Moore that Doug Thomas,
- a probationary teacher not be retained; Thomas was not hired back
the follow ng year. He also teétified that two ot her
certificated enployees resigned after he gave them negative
eval uati ons.  Maddux verbal ly repri manded enpl oyees regarding
‘such matters as not follow ng through on their supervision of
student projects, i.e, not contacting parents when necessary and
not showng up at fair activities as required.

. i

Birt - McKinzie has been areé coordi nator for humanities
(English and Foreign Language) for approximately 11 years. In
addition to herself, there are four other instructors in her area
wi th whom she holds nonthly neetings.

As part of her responsibil{ties, she testified that she
makes assignnents regarding classes. For exanple, since speech
competitions are scheduled in the spring, she ensures that speech
units are taught in January. She also works with the area staff
to coordi nate the assignnent of_research papers so as not to
overtax the library.

McKinzie testified that, several years ago, teacher Linda
Pet erson was unhappy with sone classes that MKinzie had assi gned

to her. _In an evaluation done in June 1990, MKi nzi e recomended

10



t hat Peferson not be retained. However, Peterson was retained
until August 1991, when she requested and was granted a transfer
to the continuation high school .

McKinzie testified regarding the hiring of seven instructors
in the humanities area during her tenure as area coordinator.

‘She interviemed four of these instructors with the principal, and
they jointly recomended themfor hire to Moore. It is her

under standi ng that she and the principal nust agree on a

candi date before forwarding a recomendation to Moore. However,
three of these teachers were hired wi thout being interviewed by
McKinzie. Patty Pistoresi, an intern in the District whose work
maé known to NbKinzje and Green, was recommended to G een by

McKi nzi e and subsequently hired without an interview  \Wendy
Cripe was recomended for interview ng by MKinzie based on a
review of her application. She-mas interviewed, along with other
applicants, wthout MKinzie' s participation (she was out of

town) and subsequently hired. Another teacher, Tony Cabezut, was
hired wi thout MKinzie's invol venment.

M Ki nzi e has issued nenoranda to humanities staff advising
them of various matters. For exanpl e, she wote nenpbs rem ndi ng
t hem of due dates for subnitting their course objectives, that no
further expenditures were to be made due to a depl eted budget,

and that a neeting had been schedul ed to discuss the budget

PDespite the District's assertion that teacher Dw ght
Benafield was not retained based on MKinzie's evaluation and
recomendati on, MKinzie's testinony regarding Benafield was
internally inconsistent and cannot be relied upon.

11



problem She has al so spoken to teacher Patty Pistoresi to
correct her behavior, i.e., once, to adnonish her for using an
i nappropriate expression in the:classroomand ahother tine to
tell her not to take a student hone w thout meking prior
arrangenents with the office. _

McKi nzie al so serves as nedia director, i.e., area
coor di nat or for the library. In that capacity, she oversees and
eval uates one classified Iibrary cferk, Kat hy Chanbers, who has
been enployed in that position for eight years. |In 1986, she
issued a letter of reprimand to Chanbers rem ndi ng her of her
hours and duti es.

Chanbers also testified regarding a neeting she had with the
superintendent |ast year to conplain about MKinzie' s eval uation
of her. In that nmeeting, More offered to performher eval uation
hinmself if it would nake her nnfe confortable.

Industrial Arts Area Cbordinator

John McLaughlin has been ihdustrial arts area coordi nator
fqr three years. There is one other teacher in his area, an auto
shop instructor, who also works part-tine for Nbfced County ROP.
McLaughl in has monthly neetings with this enployee. There have
been no hires in his area during his tenure as area coordi nator.
McLaughl in has acted as a go-between for his area and the
mai nt enance and driver training areas when conflicts have arisen
bet ween enployeés regar di ng the use of nachines or vehicles.

Robert Hoffer was area coordinator for industrial arts,

drivers education, and busi ness education from 1973-74 t hr ough

12



1987-88, when he retired. As area coordinator, he received one
period release tinme and held nonthly neetings with area staff
menbers. |

Hof f er recomrended two enpl oyees who were hired into the
industrial arts area, one of whom Pat Noian, was al so
i nterviewed by the superintendent and the other, current area
coordi nator MLaughlin, who was already a district enployee in
anot her department. MlLaughlin testified that he was al so
interviewed for this teaching position by the superintendent, the
princi pal and the dean of students.

Hof fer testified that he considered it his responsibility as
area coordinator to informinstructors when they were violating
district policy, and, to that end, he issued witten directives
to correct such inappropriéte behavi or as tardiness and
disrupting a class in session by walking through it and gesturing
to students. Although Hoffer testified that he assigned
teachers to either autonobile or simulator instruction, he
expl ai ned that the schedule was worked out collaboratively with
the teachers, and that he nerely rem nded them of the schedul e.

th Len Ar rdi nat or

Davi d Petfit mas-hired by the District as math/science area

coordi nator in August 1989. There are four other instructors in

Units brief, the District asserts that teacher John
Landgren was termnated as a result of an evaluation by Hoffer.
However, at the hearing, both parties stipulated that Landgren
was not dism ssed fromthe D strict for cause.

13



this area, and Pettit receives release tine on an as-needed basis
for evaluating them _

*Regarding his role in the grievance process, Pettit
testified that science teacher Jennifer Bredberg filed a
grievance wi th him concerning aﬁ eval uation she was given by the
'principal; however, the grievance was referred to the principa
for action since, as area coordinator, Pettit does not have the
authority to undo actions taken by the principal.?*?

Pettit testified that he occasionally assigns work to the
staff in his area. For exanple, he divided an accreditation
study into portions which were assigned to each teacher and
col lated by him

There have been seven enployees hired in the math/science
area since 1989; Pettit was not-involved in the hiring process
for four of them The other three were interviewed by hinself
and Green, and they agreed to reconmend them for hire. Pettit .
and Green al so had several discussions regarding Pettit's on-
goi ng observati on and evaluatioh of Nhfgaret Thi ssen, a math
t eacher whom he recommended not be refained; she was subsequently
réassigned to another departnent. Pettit also testified that he
recommended that teachers Gonzales and May not be retained. His
reconmendati on regarding thzales was made through the eval uation
process; Gonzales was not rehired. My left the District prior

to his fornmal eval uation. In his final evaluation of John Cho,

?5ee District Exhibit 10.
14



Pettit recomended that Cho be retained; however, Cho was not
ret ai ned. *3 |

Pettit has issued letters to area staff regardi ng such
issues as their |lack of professional conduct around other
t eachers and | ack of attendanoe and tardiness at neetings. VWile
one of the letters regarding attendance/tardi ness threatened
"adm nistrative action" if the behavior continued, no evidence of
any such action was produced.

Charles Heinstra was the math/science area coordinator for
approxi mtely 12 years before he retired in 1989. He
receiveo one period of release tinme as area coordinator.

Hei nstra's testinony centered on his participation in the
hiring prooess when he was areajooordinator. He stated that the
process was done by committee during the last several years of
his tenure. Previously, he conducted prelimnary interviews wth
t he candidates,_mho were then also interviewed by the
superintendent or principal. He traveled out of state to
interView one candi dat e, whom Moor e had intervi ewed by tel ephone.
The applicant was offered the position based upon his
recommendati on; however, she was unable to relocate.

Hei nstra eval uated teacher Edward Gray in 1982 and 1983 and
recomrended t hat G?éy not be retained; he was transferred to the

continuation high school .

B@een testified that Pettit nade a verbal recommendation to
di sm ss Cho; however, since this testinony was unsubstantiated by
Pettit and in direct conflict with the witten evaluation, it is
not credited. -
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Performng Arts Area Coordinator

Donal d Thi ssen has been the performng arts area coordi nator
for four years. He oversees one non-certificated enpl oyee, Debby
Donahue, who has worked on a year-to-year basis as color guard
advi sor since before Thissen becahe area coordi nator. Donahue
assists him nmuch Iike a coach, in teaching the color guard one
period a day, and sone evenings and Saturdays. Thisseh evaluatés
Donahue, and testified that she would not be retained if he
recommended her di sm ssal.

Physical Education Area Coordinator

M ke Little has been the area coordinator for physical
education and athletic director since 1989. Little' s area
coordi nator responsibilities include making suggestions regarding
curriculum and grading policy; making scheduling assignnments
regardi ng which periods specific activities should occur;
orderihg supplies and equi pnent; and evaluating the one full-tine
physi cal education teacher. Thére_are three instructors who each
teach one period of physical education whom he does not eval uate.

Little receives one period'of rel ease tinme as athletic
director. He testified that his athletic director duties include
coordi nating the 13 nenmber coaching staff, of whom4 are
certificated enployees of the District and the others are "walk-

on" coaches; finding, selecting and interview ng coaches;

preparing the budget for athletics; arranging athletic schedul es,

“The color guard is made up of letter girls and flag girls:
they are taught dance routines using flags or other equipnent.
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including ordering transportation, "ordering” and paying
officials; acting as a go-between for the coaches and
adm ni stration, and serving on the boards of directors of the
Booster Club and the Park and Recreation Departnent. Little
conducts the prélininary interviews for coaches; G een aiso
interviews the candi dates, sonetines informally. Little's
recomrendations for hire are typically followed; however, his
request that teacher Doug Espinola be hired as a coach was turned
down by Moore. Litfle has changed'assighnents of coaches, and
has made assignnents about which the principal had expressed
reservations at least twice. He has also recomended the
pronmotion of individuals fromassistant to head coach. This year
Little recommended to Geen that instructor May be renoved from
teachi ng a physical education class; this recommendati on was
fol | oned. In all of the exanples given to illustrate his alleged
supervisory authority, Little testified that he consulted with
Green prior to making the recommendati on.

Wile Little has never been involved in a fornal gri evance,
he has been involved informally in resolving problens between
coaches and staff. He has al so adnoni shed the coaches when he

felt they were | acking in professional deneanor.

- Social Studies Area Coordinator .

Conrad Gaunt has been enpldyed by the District for 27 years,
and has been the social studies.area coordinator for the past 4-5
years. He receives release tiné upon request to evaluate the two

other teachers in his area, one of whomis Linda Veatch, the
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student activities area coordinator. He conducts nonthly
nmeetings with the social studies staff.

Some social studies class assignnents are nmade by Gaunt in
cdllaboration with G een or Moore; sone are nmade w thout Gaunt's
input. He did independently assign one class to a teacher
contrary to that teacher's wishes; the class constitUted an extra
assi gnnent which had to be taught either by that teacher or Gaunt
hi msel f. | |

Gaunt's recomendation that Linda Veatch be hired as a full-
time sbcial studi es teacher when a position becane avail abl e was
fol l owed; Veatch was t eachi ng three or four classes in the area
at the tinme. Two other teachers were assigned to his area
wi thout his input or request.

Gaunt testified regarding two recommendati ons he made
concerning transfers of teachers into his area. In the first
i nstance, Moore inforned hih1that a teacher was needed to fill a
position imrediately, and that he should decide which of two
i ndi vi dual s al ready enployed-by.the District should be selected.
Gaunt recommended that Ron Seals be transferred to the position
fromthe continuation high schodl; Seal s was given the position.
In the second instance, he recomrended that a teacher whose field
was mat h, not social studies, nbt be assigned to his area. The
teacher hinself agreed and left the District at the end of the

school year.

18



Student Activities Area Coordinator

Li nda Veatch has been studént activities.area coor di nat or
for the last three of her five years with the District. She also
teaches four periods in the social studies area, where she is
eval uated by Gaunt. Veatch is released one period for her
student activities responsibilities whi ch incl ude coordinatihg
all student activities as well as assisting the instructor
teaching the yearbook class with the financial aspects of the
yearbook. Veatch has issued menps to club advisors regarding the
proper District procedures for witing purchase orders.

Prior to this year, there was one probationary teacher in
Veat ch's area whom she eval uated. That teacher is currently on
| eave of absence, and Veatch has been instructed not to eval uate
her replacenent, who is ths principal of the adult school.
Vocational FEducation Area Coordinator

Leona Pistoresi has worked for the District for 8-9 years,
and had been the vocational education area coordinator for 1-1/2
years at the tine of the hearing. She testified that she
contracted for 30 days release tine as area coordinator this
year; |last year she received release tinme on an as-needed basis
for evaluating the teachers in her area.

There are two ot her vocatisnal education instructors in
addition to Pistoresi whom she eval uates and wi th whom she hol ds
nmonthly neetings. Pistoresi has asked her area teachers to
gather information in preparation for witing grants and

devel opi ng ideas for career paths for st udent s.
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Administratjive Assistant (to the Superintendent)

Maureen Riley has held the dual position of counsel or/
adm ni strative assistant since the beginning of the 1990-91
school year. Riley carries a full counseling |oad and
testified that she spends approXinater 85-90 percent of her time
as a counselor and the remainder as an admnistrative assistant.
To date, her duties as an adm nistrative assistant have been
[imted to witing grants; she has not participated in
negotiati ons and has had no bargai ning-rel ated training.

Testinmony was uncl ear regarding the tinme franme for past
certificated negotiations, although it is uncontested that the
nost recent coll ective bargaining agreenent between the District
and the Associatioh at the tine of the hearing expired in June
1991. Both Riley and Moore testified that R ley was not prepared
to be brought into the certificated negotiations which were at an
i npasse when she began as adm nistrative assistant in the fall of
1990. PERB records, however, do not reflect the existence of an
i npasse at this tine.!®

A request for inpasse determ nation (PERB Case No; S- M 1818)
was filed with PERB on February 20, 1992, over a successor
agreenent, proposals for which were sunshihed in June and July of
1991. According to that request, negotiations began in Septenber

1991 and six sessions were held prior to filing the request. The

PERB records do reflect that an inpasse (PERB Case
No. S-M 1635), apparently over reopeners, had been reached in the
certificated unit on February 26, 1990; notification of
settlement was received in July 1990, prior to Riley's enploynent
as adm nistrative assistant. '
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District's bargaihing team for these_negotiations consi sted of

the director of guidance, the business nmanager and the District's

at t or ney. No evidence was presented that Riley was involved in

t hese negoti ati ons beyond bei ng "nade aware" of them by Moore.
Nbore testified that he intended to include Riley in

classified negotiations |ast year, but that they were concl uded

at the initial nmeeting. No other negotiations have taken pl ace

since that tinme. Moore étated that he plans to have Riley assi st

himin fornulating policy and devel oping strategy for bargaining,

as well as confer with him and, when necessary, the Board of

Education, regarding the status of negotiations in the future.

According to Moore, previous admnistrative assistants have been

involved in the negotiations process. Lloyd McCabe,

adm ni strative assistant from 1980-86, was involved in

formul ating strategy for both cértificated and classified

negoti ations, and sat at the table during the classified

negoti ations. Moore testified that the two subsequent

adm ni strative assistants, Alberta Hargas (1986-87) and Harry

Maddux (1987-89), were involyed in fornulating strategy and

-consulting with Moore regardi ng negoti ations, but had no role at

the table.*® Mddux testified that, in his role as

adm ni strative assistant, he was asked his opinion regarding a

teacher salary increase and personnel projections, and that he

®\Mbore also testified regarding many other functions that
t hese enpl oyees perfornmed while.they were serving as his
adm ni strative assistant. Since none of these duties are
relevant to a finding of confidential status, they are not
di scussed herein.
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met and di scussed the progress of negotiations with the
managenent team He also stated that he spent 80 percent of his
time while adm nistrative assistant performng his counseling
responsibilities, in addition to which he taught a two period
cl ass.

DI SCUSSI ON
SUPERVI SORY | SSUE

Gover nnment Code section 3540.1(m defines a supervisory
enpl oyee as foll ows:

"Supervi sory enpl oyee" neans any enpl oyee,
regardl ess of job description, having authority in
the interest of the enployer to hire, transfer,
suspend, lay off, recall, pronote, discharge,
assign, reward, or discipline other enpl oyees, or
the responsibility to assign work to and direct
them or to adjust their grievances, or
effectively recormend such action, if, in
connection with the foregoing functions, the
exercise of that authority is not of a nerely
routine or clerical nature, but requires the use
of independent judgnent.

Since the definition of a supervisor is witten in the
di sjunctive, the performance of any one of the enunerated actions
or the effective power to recomend such action is sufficient to

render an enpl oyee a supervisor under EERA (Sweetwat er _Uni on

Hi gh School District (1976) EERB Decision No. 4;' Ofice of Kern

County_Superintendent of Schools (1985) PERB Deci sion No. 533.)

PERB has held that the party seeking to exclude an enpl oyee
fromstatutory coverage as a supervisor nust satisfy a burden of

denmonstrating that "the specific task is regularly perfornmed and

Yprior to January 1, 1978, PERB was known as the Educati onal
Enpl oynent Rel ati ons Board (EERB).
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not a sporadic or atypical exercise of duties.”" (California State

University (1983) PERB Decision No. 351-H.)

.In New Haven Unified School District (1977) EERB Deci sion
No. 14, the Board found that adhinistrative activities such as
bal anci ng a departnental budget, providing |eadership in the
devel opnent of curriculum and presiding at departnent neetings
were not supervisory activities. |In that case, as here, those
activities were determned to be routine in nature and require
Ilittle exerci se of independent judgenent.

In San Diego Community_College District (1977) EERB

Deci sion No. 28, the Board cited National Labor Relations Board
precedent holding that, while the ratio of supervisors to rank-
and-file enplpyees IS not almayé determ native, in cases where
the ratio is unusually high and at sharp variance with the norm-:
it is a highly persuasive fact or mlitating toward inclusion of
the all eged supervisors in the bargaining unit. rcial

Fleet Wash. Inc. (1971) 190 NLRB 326 [77 LRRM1156]. )% The

Board found that, in such cases, a closer sbrutiny of the
proposed supervisory positions is required. (San _Di ego Community
College District, supra) . In this case, the ratio of
supervi sory/ managenent personnel to rank-and-file enployees is 16
to 26, an unusually high ratio in a public school setting,

particularly one as small as the Chowchilla Union H gh School

B\Wile the National Labor Relations Act, unlike EERA
excl udes supervisory enpl oyees from coverage, the test used to
determ ne the supervisory status of an enployee is substantially
t he sane. '
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District.? "Thus, the alleged sUpervisory responsibilities of

the area coordinators will be considered in light of this.factor.
The Board has held that perform ng eval uati ons al one ié not

an indicia of supervisory status, but that it nust al so be shown

that the all eged supervisor effectively recommends -the ultimte.

outcone of that evaluation process. (Henet Unified School

District (1990) PERB Decision No. 820, Cantua El enentary_School
District (1983) PERB Deci sion No. 295:) In this case, the area
coordinétors consult with the principal prior to witing an
eval uation and presenting it to a teacher. Furthernore, the
_principal al so evaluates all certificated enpl oyees, including
the area coordinators. In nost{ if not all, cases where a
personnel action is recommended to the superintendent based upon
t hese eval uations, the area coordinafor and the principal'first
di scuss the recommendati on and reach agreenent thereon.
Therefore, any supervisory weight given to the role played by
~area coordinators in the evaluafion process is considerably

di m ni shed. ?°

®I'n both San Diego Community_College District and Conmercial
Fl eet Wash. Inc., supra. the ratio of nmanagenent/supervisory to

bargai ning unit personnel was approximately nine to eight.

“The Associ ation argues that little or no significance
shoul d be given to the evaluation responsibilities of the area
coordi nators since the District has not conplied with its own
policy and Education Code requirenents for certification of
- conpetency in the evaluation process. The District disputes this
assertion. In any event, conpliance with these regulations is of
limted rel evance and not persuasive.
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Agriculture Area Coordi nator

Steve Obad had been agriculture area coordinator for |ess
than six nonths at the time of the hearing, although he had been
an agriculture instructor for 14 years. He testified that
recomendati ons regarding curriculumand hiring are discussed
wth the area staff in an attenpt to reach a consensus before
being forwarded to the principal and/or superintendent. During
his limted tenure, obad has corrected area teachers, but only
insofar as renminding themto follow established District
pr ocedures.

(bad' s predecessor, Kenneth Tucker, testified regarding a
hiring recommendati on he made, but the record reveals that he was
merely passing on a recommendati on of his predecessor, under whom
the applicant had been a student teacher. Tucker's
recomendations regarding transfer and assignnent of classes (one
exanpl e each) were apparently fqllomed. However, these instances
are sinply too isolated to be i ndi cative of supervi sory
authority. Tucker issued daily.-nenoranda to agriculture staff
rem nding themof their departnéntal responsibilities and
occasi onal |y adnoni shed them regarding m nor infractions of area
policy and procedures. In this:role, he functioned as a
-l eadperson working to ensure the snooth operations of the
agriculture area.

Harry Maddux al so testified regarding his duties as area
coordi nator prior to 1987. V%ile-his tenure is too renote to be

determi native of the status of the current area coordi nator, it
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is noted that, even were it given weight, his responsibilities
woul d fall short of supervisory.

For these reasons, the agriculture area coordinator is found
not to be a supervisor.

Birt McKinzie testified that she assigns work to the
'hunanities staff. However, the record reveals that the type of
assi gnnents she makes are nothing nore than -the "routine
| application of established policy or practice" and do not require
the use of independent judgenent. (Cantua. supra.) Regarding
tenure, she testified about one recommendation to rel ease an
enpl oyee that was not follomed..

During her tenure as area coordinator, MKinzie interviewed
four of the seven enpl oyees hired in her area with the prineipal;
she stated that she understood that they nust reach agreenent on
candi dates to recommend to the Superintendent. Three ot her
teachers were hired wi thout her participation.

The nmenoranda that McKinzie has issued to the area staff
have been in the nature of rem nders of District policy and
procedures, and her verbal adnonishments have been in the nature
of counseling rather than disciplinary.

Testinony was al so given regarding MKinzie's
responsibilities as nedi a director. In that capacity, the only
evidence of her alleged supervisory authority proffered was that
she eval uates one classified enployee (who was given the choice

of being evaluated by the superintendent only |ast year) and that
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she issued that enployee a letter of reprimand seven years ago.
These responsibilities over a non-unit enployee are anal ogous to
those of a teacher's "supervision" of an instructional aide,
i.e., incidental to the performance of her professional duties
rat her than in.pronntion of the enployer's interest. (Redlands
Unified School Distrjct (1982) PERB Decision No. 235; dendale
Communjty_College District (1979) PERB Decision No. 88.)

For these reasons, it is determned that the humanities area
coordinator/media director is not a supervisory enployee.
Industrial Arts Area Coordinator

No evi dence was presented to conclude that John MLaughlin
has exercised any supervisory authority in his three years as
area coordinator. In fact, there is only one part-tine
certificated enployee in the industrial arts area beside hinself.
Wi le he has acted to resolve mnor conflicts between his area
and others, his efforts appear to spring froma desire to

mai ntain a snooth functioning working environnment, rather than

out of an obligation to the enployer. (California State
Uni versity, supra.) .

. The recomendations for the hire of two enployees by his
predecessor, Robert befér, do not reach the |level of supervisory
authority since both enpl oyees were al so interviewed by the
superintendent and one by the principal and dean of students as
wel | . The assignnent of work by Hof fer was not only routine but
also a result of collaboration with the area staff. (Mont er ey

Peni nsul a Communi ty Col | ege _Di strict (1978) PERB Deci si on
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No..76.) Finally, the issuancegof menor anda regardi ng m nor
infractions of District policy does not rise to the |evel of

di sciplinary action and, therefore, is not indicative of

supervi sory status. Thus, the industrial arts area coordi nator
is not a supervisor within the neaning of the Act.

Mat h/ Sci ence Area Coordinator

David Pettit was not involved in the hiring of four of the
seven enpl oyees hired in the nafh/science area since he becane
area coordinator; he collaborated with Green in hiring the other
t hree. Thus, hi s invol venent ih the hiring process is not
sufficient to render hima supervisor. The recommendation of his
. predecessor, Heinstra, to hire one teacher whomhe travel ed out
of state to interviewis dimnished in light of the fact that she
was al so interviewed, albeit byftelephone, by the superintendent.
Furthernore, Heinstra testified that hiring was done by commttee
during.the | ast several years of his tenure as area coordi nator.

Regardi ng reappointnment, while Pettit's recommendati ons not -
to retain two teachers may have been followed, his recomrendation
to retain another was not. The évidence given by Heinstra in this
regard is so renote (1982-83) as to be irrelevant.

Standing alone, the letters of reprimnd issued to area
staff by Pettit can be characterized as counseling and rem nders,
whi ch, having resulted in no further action, fall short of the
type of "discipline" which may bé consi dered supervisory.

For t hese reaSons; t he nmat h/ sci ence area coordi nator is not

a supervisory enpl oyee.
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Perform ng Arts Area_Coordinator

Donal d Thi ssen oversees only one non-certificated enpl oyee
who assists himin teaching one class. Wile he is responsible
for evaluating her and testified that she would not be retained
if he so indicated, .this testinony was purely specul ative. 'No
evidence was presented regarding the exercise of any other
supervisory authority over this enployee. Mreover, it appears
fromthe record that Thissen's "supervision" of this enployee is
incidental to his "perfornmance of professional duties rather than
in pronotion of the enployer's interests.” (Redlands Unified
School Distrjct, supra; Gdendale Community College District.

supra.) Thus, it is determned that the performng arts area

coordinator is not a supervisory enployee.
Physical E ion Ar rdinator/Athleti

M ke Little serves in a dUaI rol e as physical education area
coordinator and athletic director. The only duties he perforns
_mhich can arguably be considered supervisory are part of his
athletic director responsibilities. 1In this capacity, he has
pl ayed an significant role in hiring coéches, of which there were
foUr certificated individuals ih the 1991-92 school year.
However, this responsibility, as well as those relating to
assignnment (fromgirls to boys éoach), pronotion (from assistant
to head coach) and transfer, are di mi ni shed vis-a-vis their
supervisory effectiveness in light of the fact that all such
recommendati ons were made in collaboration with Geen prior to

any action being taken. Furthernore, one recommendation made by
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Little that a District teaéher be hired as a coéch was turned
down by Moore. Thus, it is fouhd that the physical education
area coordinator/athletic director does not possess the authority
to warrant designating the posifion supervi sory.
ial Studi Ar rdi nat or

Conrad Gaunt's successful recommendation that a teacher be
hired is countermanded by the féct that two other teachers were
assigned to his area without his input or request. Simlarly,
whi | e Gaunt has assigned classes to social studies teachers,
assi gnnents have al so been made without his input. The
assi gnment he made with ﬁhich a teacher was unhappy was within
the narrow confines of a choice between that teacher and hinself
and does not denonstrate a neani ngful nmeasure of independently
exerci sed control

The significance of Gaunt's'successful reconmendati on that a
teacher be transferred to his area is dimnished in |ight of fhe
fact that Mbore gave himtwo choices fromwhich to make a
recommendation. - (California State University, §gpLgJ) Thus, the
record does not support a finding that the social studies area
coordinator is a supervisor
Student Activiti Ar ea rdi nat or

Linda Veatch's alleged supervisory authority is limted to
two factors: (1) that she has issued nenps to student club
advi sors regarding proper District procedures for witing

purchase orders, and (2) that, in the past, she evaluated the
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i nstructor teaching the yearbook cl ass. In the first instance,
it nmust be noted that club advisors are District enployees who
-are menbers of other areas, and, furthernore, such nenos are
merely rem nders of established District policy. Secondly, no
evidence was presented of any action resulting from her
eval uation of the yearbook téacher. In fact, that teacher, who
was probationary fof two years prior to the current year, was on
| eave of absence and repl aced by the principal of the
continuation high school, who Veatch was instructed not to
eval uate. For these reasons, it is found that the student
activities area coordinator is not a supervisory enployee.
Vocati onal Education Are

Leona Pistoresi had been area coordinator for vocational
education for 1-1/2 years at the tine of the hearing. The only
al | eged supervisory activities she teétified-about wer e
evaluating the two other teachers in her area and asking themto
gather information to help her Qwite grants and devel op career
paths for students. Neither of these-activities is sufficient to
render this position supervisory.

CONFI DENTI AL | SSUE

Government Code section 3540.1 (c) defines a confidential
enpl oyee as one
who, in the course of his or her duties, has

access to, or possesses information relating to,
his or her enployer's enployer-enployee rel ations.
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"Enpl oyer - enpl oyee rel ations" includes, at |east, enployer-

enpl oyee negotiations and the processing of grievances.?
(Fremont Unified School District (1976) EERB Decision No. 6.)
The nere access to or possession of confidential information by
an enployee is insufficient, by itself, to designate an enpl oyee
as confidential. (Cappbell Unjon H gh School District (1978) PERB
Decision No. 66.) A confidenti al enpl oyee must function as such
in the regular course of his or her duties, neaning that nore
than a fraction of the enployee's tine is spent on confidenti al
matters, although the frequency of access to confidenti al
information is not inportant. (Uoper_Lake Union El epentary
School District (1989) PERB Decision No. 736; lnperial Unified
School District (1987) PERB Decision No. 647.) ° The individua
nmust have access to or possess éufficient information to warrant
the conclusion that the enployer's ability to.negotiate Wi th
enpl oyees from an equal posture m ght be jeopardized, and the
bal ance in enpl oyer-enpl oyee rel ati ons sought to be achi eved by
EERA thus distorted, if the information was prematurely nmade
public.  (Caopbell Unjon High School District, supra.)

Because enpl oyees who are designated confidential are denied
representation rights under the EERA, PERB has held that the
nunber of confidential enployees should consist of only "a small
nucl eus of individual s who assist the enpl oyer in devel opi ng

enpl oyer positions in the enployer-enployee relations arena.

“The District does not claimthat the counsel or/ _
adm ni strative assistant has any role in grievance processing.
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(Centinela Valley Union H gh School District (1978) PERB Deci sion
No. 62, citing Sierra Sands Unified School District (1976) EERB
Decision No. 2.) Hence, the exclusion of confidential enployees
fromstatutory coverage dictates that section 3540.1(c) be
narrowl y construed. (Los Rios Community College District (1977)
EERB Deci si on No. 18.) |
In'this case, the incunbenf, Maureen Riley, has not
participated in any aspect of the negotiations process since
assum ng the position of counsel or/ adni ni strative assistant in
the fall of 1990.% The record reveals that proposals for both
the classified and certificated:units have been devel oped during
that tinme, and at |east sone negotiation sessions have taken
pl ace, all w thout her involvenent. The assertion that she was
unable to participate in certificated negoti ati ons because they
were at an inpasse is wthout nerit. Even if the record
supported the existence of an inpasse at that tine, inpasse and
medi ation are integral parts of the negotiation process.
According to Moore's testinony, Riley's predecessors were
involved in formulating strategy and consulting with him
regarding negotiations. Harry Maddux, adm nistrative assistant
from 1987-89, testified that his opinion was solicited regarding
a certificated salary increase and personnel projections, and
that he nmet and di scussed the progress of negotiations with the

managenent team  However, while Maddux may arguably have

In its reply brief, the District states that Riley began
her tenure in md-year 1990-91. However, as discussed above, she
testified that she began in the .fall of 1990. :
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performed confidential duties during his tenure as
counsel or/adm ni strative assistaht, t he incunbent has not.

The Distfict, relying on Calexico Unified School District
(1990) PERB Deci sion No. 800, argues that the counsel or/
adm ni strative assistant should remain confidential based on her
job description, the status of her supervi sor (More), and the
fact that she sinply has not had the opportunity to perform
confidential duties. |In Calexico, the alleged confidentia
enpl oyee had occupied her new y-created position for only five
nmonths at the tine of the hearing, during which tine no
negoti ati ons had taken place and no grievances had been fil ed.
In this case, the position in question is not newWwy created, and
anpl e opportunity had existed for Riley to becone involved in
sone aspect -of the negotiations process, e.g., devel opnent of
initial proposals.

For the reasons stated above, the position of counsel or/
adm ni strative assistant is found not to be confidential.

CONCLUSI ON AND ORDER

Viewed in the context of the unusual Iy high ratid of
supervi sory/ managenent to bargaining unit personnel in the
District and for the reasons di scussed above, it is found that
the responsibilities of the aréa coordi nators are not supervisory
under the Educational Enploynent Relations Act. Therefore, the
unit nodification petition filed by the Chowchilla Union High
School Faculty Association/ CTA/NEA in Case No. S UM525 is hereby
GRANTED
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It is also determ ned, for the reasons stated above, that
t he position of counselor/adninistrativé assistant is not a
confidential position within the nmeaning of the Educati onal
Enpl oynent Rel ations Act.” Therefore, the unit nodification
petition filed by the Chowchilla Union H gh School Faculty
Associ ation/ CTA/NEA in Case No. S -UM552 is al so hereby GRANTED
Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent oflexceptions with the
Board itself at the Headquarteré office in Sacranmento within
20 days of service of this Decision. In accordance with PERB
Regul ations, the statenent of ekceptions should identify by page
citation or exhibit nunmber the portions of the record, if any,
‘relied upon for such exceptionsf (See Cal. Code of Regs.,
tit. 8 sec. 32300.) A docunent is considered "filed" when

actually received before the close of business (5:00 p.m) on the

| ast day set for filing ". . .or when sent by tel egraph or
certified or Express United States mail, postmarked not |ater
than the last day set for filing ..." (See Cal. Code of Regs.,

tit. 8, sec. 32135; Code GCv. Proc, sec. 1013 shall apply.) Any
statement of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this proceedi ng.

Proof of service shall acconpany each copy served on a party or
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filed with the Board itself. (See Cal. Code of Regs., tit. 8,
secs. 32300, 32305 and 32140.)

Jerifyn Jerilyn Celt

Hearing Oficer
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