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| DECI SI ON

CAFFREY,_anber:' Thi s base is before the Public Enpl oynment
Rel ati ons Board (PERB or Board) on exceptions filed by the
Redwoods Community Col | ege Di strict (District) to the prqposed
deci sion of a PERB admi nistrative |aw judge (ALJ). The ALJ found
that the District unilaterally and without notice to the College
of the Redwoods Faculty Organization (CRFO adopted and
i mpl enented a policy which linited the teaching hours of
tenmporary instructors who were also classified enployees of the

District in violation of section 3543.5(a), (b) and (c) of the

Educati onal Enploynent Rel ations Act (EERA).!

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3543.5 states, in pertinent
part:



The Board has reviewed the entire record in this case,
i ncl uding the'proposed decision, the filings of the parties and
the hearing transcript, and hereby reverses the ALJ's proposed
decision and dism sses the unfair practice charge in accordance
with the follow ng discussion.
EI NDI NGS OF FACT

The District is a public school enployer within the meaning

of EERA section 3540.1(k). CRFO is an enployee organization and
the exclusive representative of faculty enployed by the District

within the meaning of section 3540.1(d) and (e).? Classified

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enployees, to discrimnate or threaten to
di scrimnate against enployees, or otherw se
to interfere with, restrain, or coerce

empl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for employment or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter

(c) Refuse or fail to nmeet and negotiate in
good faith with an exclusive representative.

“EERA section 3540.1 states, in pertinent part:

(d)  "Enpl oyee organization" means any

organi zation which includes enployees of a
public school enployer and which has as one
of its primary purposes representing those
enﬁlo ees in their relations with that public
school enployer. "Enployee organization"
shall also include any person such an

organi zation authorizes to act on its behalf.

(e) "Exclusive representative" means the
enpl oyee organi zation recognized or certified
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enpl oyees are part of a bargaining unit exclusively represented
by the California School Enployees Association (CSEA). Tenporary
instructors are part of the unit represented by CRFO.  The
District and CRFO are parties to a collective bargaining
agreenent (CBA) which was in effect from Septenber 1, 1991

t hrough August 31, 1992.

The District produces a schedul e of classes for the upcom ng
academ c year, including both the Fall and Spring senesters,
approxi mately six nonths beere t he begi nning of that academc
year. The schedule of classes |lists courses the District
anticipates it will offer based on its experience with course
demand, the sequential nature of certain courses, and the
avai lability of resources. The District enploys part-tine,

t enporary ins;ructors, many of whom have served in that capacity
for several years, to instruct in some of these courses.
Part-time, tenporary instructors are hired by the District on a
senest er-by-senester basis. Decisions on the hiring of these
instructors are made by the District's division chairs (Science,
Mat hemat i cs and Engi neering Division, for exanple), in
consultation with the departnment chairs within each division.

One. departnment chair testified that he distributed the

as the exclusive negotiating representative
of certificated or classified enployees in an
appropriate unit of a public school enployer.

(k)  "Public school enployer" or "enployer"
means the governing board of a schoo
district, a school district, a county board
of education, or a county superintendent of
school s.



antici pated course instruction |oad anobng the part-tine,
tenporary instructors in such a way as to bal ance the workl oad as
evenly as possible. Another departnent chair testified that the
hiring of tenporary instructors had previously been restricted by
a District policy which Ilimted a tenporary instructor to
teaching no nore than seven instructional days for an entire
year. |In other words, if a tenporary instructor was hired to
teach classes five days one senester, that instructor coul d be

hired to teach no nore than two days the next senester.

Some courses scheduled to be taught by part-tinme, tenporary
instructors have been cancel | ed by the District at the beginning
of a senester based on financial considerations including the
| evel of enrollnent of any particular class.

Prior to the Fall senester of 1992, the District hired full-
and part-tinme classified enployees on a senester-by-senester
basis to serve as part-tine, tenporary instructors, subject to
~the limtations contained in the Education Code and the CBA..
Educati on Code section 87482.5 states, in pertinent part:

-Notwi t hst andi ng any ot her provision of |aw,

any person who is enployed to teach adult or

community college classes for not nore than

60 percent of the hours per week considered a

full-tinme assignnment for regular enpl oyees

havi ng conparabl e duties shall be classified

as a temporary enpl oyee.
The CBA defines a full-tine teaching load in the District as 22.5
teaching load units (TLU per week. Each classroominstructiona
hour per week generally equals 1.5 TLUs, - with the exception of

| aboratory class hours which equal 1 TLU. The CBA states that



part-time instructors in the D strict will not teach nore than 60
percent of a full-time teaching load, or 13.5 TLUs per senester.

The parties' CBA also includes a provision (Article 111,
Section 3.10) that the District and CRFOw Il negotiate to
| designate certain positions as "Permanent Part-Tinme." The stated
purpose of the provision is to provide permanency of enploynent
to the part-tine faculty who occupy the designated positions.
The provision also states that it "is not intended to grant any
rights to tenporary certificated enployees as that termis used
in the California Education Code" unless they are provided
permanency of enploynment under the terns of the provisionf

In late 1991, the District became aware of a case involving
the Monterey Community College District, which the District
. concluded subjected its faculty to the overtine provisions of the
U.S. Fair Labor Standards Act (FLSA). The District concl uded
that FLSA required that part-time, tenporary instructors whose
conbi ned work hours as instructors and as classified enpl oyees of
the District exceeded the equivalent of 40 hours per week, had to
-be conpensated at prem um overtine rates of pay for those hours
in excess of 40 hours per week. Concerned about the additional
cost involved, as well as the potential inequity of paying
certain part-time, tenporary instructors (those who mefe al so
classified enployees) at a higher rate than other tenporary
instructors,'the District considered several options. Anong them
were paying the premum overtinme pay to sone part-tine,

tenporary instructors; elimnating the practice of enploying



classified enpl oyees as part-time, tenporary instructors; and
[imting the instruction hours for which classified enpl oyees
could be hired to avoid exceeding the equivalent of a full-tine
wor k| oad.

Cat hy Del | abal ma (Del | abal ma), Director of Personal Services
for the District, discussed the matter and the options the
District was considering with CSEA. CSEA expressed no concern
with the District's options as they affected classified
enpl oyees.

Del | abal ma al so di scussed the issUe with Mke Wlls (Wlls),
CRFO President, in a Decenber 1991 tel ephone conversation.?3
Del | abal ma bel i eved CRFO woul d share the District's concern over
t he botential i nequity of paying sone paft-tine, tenporary
instructors (those who were also classified enployees) at a
hi gher rate than others perform ng conparable duties. Wlls,
however, indicated that CRFO would not be concerned since he
believed the part-tinme, tenporary instructors were generally
underpaid. Dellabalm did not indicate to Wells which option the
District was likely to pursue.

After discussion of the options by the District, Dellabal nma
issued a meno to the District's managenment and supervisory
personnel on February 18, 1992. The nmeno expl ai ned the potenti al
i npact of FLSA on part-tinme, tenporary instructors who al so

served as classified enployees of the District. The nmenp

SWlls testified that he had no recollection of the
conversati on



announced that beginning with the Fall 1992 semester, the

conbi nati on of classified enploynent hours and tenporary-
instructor hours could not be allowed to exceed a full-tine
wor kl oad for D.strict enpl oyees. The neno indicated how the work
hours of classified enployees and the TLUs of those enpl oyees
hired as part-tinme, tenporary instructors would be conbined to
determne if a full-time workload had been exceeded. The neno -
indicated that "No full-tine classified enpl oyee woul d be able to
teach, unless and until their regular assignnment has been

reduced. "

Mari |l yn Renner (Rennér), a permanent, half-tinme classified
enpl oyee who al so taught science as a part-tinme, tenporary
i nstructor, discussed her concerns regarding the District's
policy with CRFO and Wells. Renner met with Dellabal ma on
May 11, 1992, to discuss the new policy. Dellabalma indicated
that the District could not handl e the financial obligation of
payi ng sone of its tenporary instructors'at prem um overtine
rates.

On May 29, 1992, Wells wote the District asking that it
reconsider the policy. On July 30, 1992, Wlls wote to
Del | abal ma arguing that the policy should be nodified or
rescinded. Wells suggested several options that could all ow
classified enpl oyees to be hired for nore part-tinme, tenporary
instruction hours than through the approach adopted by the
District. He also demanded a nodification of the policy by

‘August 6 or CRFO would file "a Fair Labor Practices violation
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suit." Dellabal m responded on August 6 that the deadline given
by CRFO provided inadequate tine for the District to consult its
| egal counsel.

On Novenber 12, Renner, by then a representative of CRFO
met with Dell abal ma again seeking nodification of the policy.

Del | abal ma i ndi cated she would consult wth other District
representatives, and subsequently advised Renner that the
District would not nodify the policy.

Prior to the change in policy Renner taught up to 13.5 TLUs
pér sénester of biology and plant science courses. After
adoption of the new policy, Renner, a permanent, half-tine
cl assified enpl oyee, could no longer teach 13.5 TLUs.
Consequently, the District hired another part-tine, tenporary
instructor to teach a class Renner woul d have been hired to teach
if not for adoption of the new policy.

Judith Hinman (Hnman) is a permanent, half-tine classified
enpl oyee of the District. Prior to the change in policy and
prior to the beginning of the Fall 1992 senester, H nman had been
schedul ed to teach 12.5 TLUs in the Fall 1992 senester and 13
TLUs in the Spring seﬁester. After the policy was adopfed,

Hi nman actual ly taught 10.5 TLUs in both the Fall 1992 and Spring
1993 senesters. Oher instructors were hired to teach the
cl asses Hi nman woul d have been hired to teach if not for adoption

of the new policy.

David Tralle (Tralle) is a full-tinme classified enpl oyee of

the District who served as a part-tine, tenporary instructor for
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six years prior to the change in policy. Follow ng the change
"Tralle was unable to reduce his classified work hours to
accommpdat e any teaching assignnent and, therefore, did not teach
in the Fall 1992 semester. Tralle assisted the District in

sel ecting another instructor to teach the courses Tralle would
have been hired to teach if not for the adoption of the new
policy.

Kerry Mayer (Mayer) is a full-time classified enpl oyee of
the District. Prior to the change in policy and prior to the
begi nning of the Fall 1992 senester, Mayer had been scheduled to
teach two public speaking cl asses. Folloming-the.change, Mayer
was unable to reduce her classified work hours to accommopdate any
teaching assi gnment and, therefore, did not teach in the Fal
1992 senester. Other instructors were hired to teach the two
cl asses Mayer woul d have been hired to teach if not for the
adoption of the new policy.

CRFO filed its unfair practice charge on August 18, 1992.
After investigation of the charge, on Cctober 30, 1992, the PERB
general counsel issued a conplaint alleging that the D strict
vi ol ated EERA section 3543.5(a), (b) and (c) when it adopted its
policy with regard to the hiring of part-tiné, tenporary
instructors who were classified enployees of the District wthout
giving notice to and providing CRFO the opportunity to negotiate

concerning the new policy.

The District filed its answer to the conplaint on



Novenber 20, 1992, denying any violation of EERA asserting, anong
ot her things, that CRFO had failed to allege facts sufficient to
denonstrate viol ati ons of EERA section 3543.5(a), (b) and (c),
and fhat CRFO was "attenpting to claima right to negotiate on a
hiring decision.”

A PERB-conducted settlenent conference did not result in
settlenment, and a formal hearing was conducted by a PERB ALJ on
March 29, 1993. In his proposed decision, the ALJ found that the
District's policy constituted a limtation on the hours certain
part-time, tenporary instructors could teach. Since the subject
of work hours is clearly within EERA's scope of representation,
and part-tinme, tenporary instructors are entitled to the rights
guar ant eed by EERA, the ALJ concluded that the District had the
obligétion to give notice to CRFO and offer it the opportunity to
negotiate the decision to limt work hours for those instructors.
Finding that the District had failed to fulfill this obligation,
the ALJ concluded that it had viol ated EERA section 3543.5(a),

(b) and (c) after rejecting the various argunments and defenses
.raised by the District.

' POS| T THE PARTI ES

CRFO al l eges that the District unilaterally adopted a policy
[imting the teaching hours available to pért-tine, t enporary
~instructors who are classified enployees of the District.

The District responds that CRFO is seeking to negotiate a
hiring decision which is outside of the scope of representation.

The District argues that the instructors in question are

10



tenporary enployees within the neaning of Education Code section
87482.5,% and that Education Code section 87665 provides that:

The governing board may term nate the

enpl oynent of a tenporary enployee at its

di scretion at the end of a day or week,

whi chever is appropriate. The decision to

termnate the enploynment is not subject to

judicial review except as to the tine of

term nati on.
| Since tenporary enpl oyees have no continuing rights to
enpl oynent, the District argues that it is not required to
negotiate over its hiring decisions affecting part-tine,
tenporary instructors in future senesters. The District further
asserts that part-tinme, tenporary instructors have the status of
applicants for teaching positions I n subsequent senesters for
whi ch they have not yet been hired and, therefore, have no
standing to allege a violation of EERA rights associated with
enpl oyment for which they have not yet been hired.

The District also offers other argunents, including: that
CRFO is attenpting to represent both classified and certificated
enpl oyees of the District in violation of EERA section
3545(b)(3); that CRFO has all eged conduct that arguably
represents contract violations beyond PERB's jurisdiction under
EERA section 3541.5(b) because at nost the District's conduct is
an isolated contract breach; that CRFO failed to request

negoti ations over the District's action; and, for the first tine

inits post-hearing briefs, that CRFO has waived its right to

‘Ante, page 4.
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negoti ate regarding the subject of its unfair practice charge by
the terms of the CBA in effect between the parties.

CRFO disputes the District's assertion that the case
involves the District's decisions to rehire or not rehire. CRFO
reiterates that fhe instant case involves "allowable hours once

hired." CRFO argues that the Board's finding in The Regents of

The University of California (1983) PERB Decision 359-H

(Uni versity of California) is analogous to the instant case. The

Board held in that case that the University had violated the

H gher Education Enpl oyer-Enpl oyee Rel ations Act (HEERA) when it

unilaterally altered its policy governing the nunber of years for

which full-time lecturers could be rehired on an annual basis

because it affected a present termand condition of enploynent.

CRFO al so asserts that it is representing only part-tine,

tenporary faculty nembers in its unfair practice charge; that the

conmpl ai ned of conduct is not a nere isolated contract breach and

is, therefore, properly within PERB's jurisdiction (Gant Joint

Uni on High School District (1982) PERB Decision No. 196 (G ant

Joint UHSD)); and that CRFO did not fail to request negotiations

over the District's action. CRFO also contends that the
District's offering of a contractual waiver defense is untinely

citing Beverly Hills Unified School District (1990) PERB Deci sion

No. 789 in which the Board refused to consider an affirmative
wai ver defense raised late in the formal hearing in order to

assure a fair litigation process.
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DI SCUSSI ON
EERA section 3543.5(c) requires an enployer to meet and
negotiate in good faith with an exclusive representative. A
prei npasse unil ateral chénge in an .established policy affecting a
matter within the scope of representation is a per se refusal to

negoti at e. (Gant Joint UHSD, supra. PERB Decision No. 196;

Pajaro Valley Unified School District (1978) PERB Decision No. 51

(Pajaro Valley USD); San Mateo County Conmmunity College District

(1979) PERB Decision No. 94; NLRBv. Katz (1962) 369 U. S. 736
[50 LRRM 2177] .)

To establish a unilateral change, the charging party nust
show that: (1) the enployer breached or altered the parties’
wwitten agreenent or established past practice; (2) such action
was taken without giving the exclusive representative notice or
an opportunity to bargain over the change; (3) the change is not
merely an isol ated breach of the cbntract, but ampunts to a
change of policy (i.e., has a generalized effect or continuing
i mpact upon bargai ning unit menbers' terns and conditions of

enpl oynent); and (4) the change in policy concerns a matter

within the scope of representation. (Gant Joint UHSD.)

An enpl oyer makes no unil ateral change, however, where an
action the enployer takes does not alter the status quo. "[T]he
"status quo' against which an enpl oyer's conduct is eval uated
nmust take into account thelregular and consistent past patterns
of changes in the conditions of enploynent."” (Pajaro Valley

USD. )
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A review of the CBA in effect between the parties reveals
that they have agreed that part-tine, tenporary instructors wll
not be assigned to teach courses in excess of 60 percent of the
22.5 TLUs per senester (13.5 TLUs) which constitute a full-tine
teaching load (Article 111, Section 3.9.1). Wile this provision
sets a maxi mum TLU | evel for which part-tine, tenporary
instructors will be hired, it does not establish that the parties
have agreed those fnstructors will be hired for any m ni num
| evel , or for any continuing |evel fromsenester to semester.?

Al so, the CBA contains a provision in which the parties have
agreed to negotiate to determ ne which part-time positions woul d
be designated as "Permanent Part-Ti ne" (ﬁvticle [,

Section 3.10.1). The intent of the provision is "to provide

per mnency of enploynent” to the instructors who fill those
positions. However, the part-tfne, tenmporary instructors
affected by the District's new policy had not been provided

per manency of enploynment in accordance with this provision.

Therefore, we conclude that the parties’ CBA does not
contain provisions governihg t he conduct conpl ai ned of by CRFO
whi ch were breached or altered by the District when it adopted a
policy affecting the hiring of part-tinme, tenporary instructors

in future senesters.

: CRFO s statement in its post-hearing reply brief that it
seeks "to preserve the right that any part-tinme, tenporary
faculty menber [has] to 60% of the load of a full-time faculty

menber" fails to cite the origin of this alleged "right."
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We now assess whether the District altered its established
past practice when it adopted this policy. Initially, the Board
notes that the parties stipulated at the outset of the hearing
that part-time, tenporary instructors are hired "on a senest er -
by-senester basis.” Also, the record indicates that the District
produces a schedul e of cl asses for the upcom ng acadenic_year
approxi mately six nonths before the beginning of the year which
lists the courses the District anticipated it would be offering.
The District schedules instructors who it anticipates will be
teaching those courses. Wiile these actions indicate the
potential assignments of the District's part-tine, tenporary
instructors, it is clear that they are hired senester by senester
based on a variety of academ c, managenent and financia
considerations. Anmong those considerations are the sequential
nature of certain courses and series of courses, the |evel of
enrol | ment and other cost-related factors of certain courses, and
the desire to evenly distribute the instructional workload anong
the part-tine, tenporary instructors who are hired. These
consi derations have pronpted the District to cancel schedul ed
courses at or near the beginning of a senester, thereby
elimnating the need to hire part-tine, tenporary instructors to
teach them W conclude that the District's estébliéhed practice
is to make decisions involving the senester-by-senester hiring of
part-tinme, tenporary.instructors based on its academ c,

managenment and financial considerations.
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In this case, the District applied t hese considerations in
adopting a policy affecting the -hiring of part-tine, tenporary
instructors in future senmesters. The policy was designed to
avoid what the District perceived as the additional cost and
potential inequity of hiring certain part-tine, tenporary
instructors, those who ﬁere al so classified enpl oyees of the
District, at a higher salary than others. The Board concl udes
that the District's action was consistent with its established
past practice of applying academ c, managenent and fi nanci al
considerations in its senester-by-senester hiring decisions
involving part-tinme, tenporary instructors.

CRFO argues that a policy affecting part-tinme, tenporary
instructors "which limts their hours once hired is not a policy
regarding hiring, but a policy regarding hours." |In support of

this argunent, CRFO cites University of California asserting that

the Board found in that case that a policy reducing the nunber of
years full-tinme lecturers could be annually rehired was within

t he scope of representatibn because it affected a present term
and condition of enploynent.

CRFO s reliance on University of California is m splaced.

In that case, the University unilaterally changed provisions of
its formal Acadenic Personnel Manual and reduced the tine peri od
over which lecturers, who were full-tinme enpl oyees, were
considered for "security of enploynment” designation, a status
akin to tenure. The Board determ ned that the University's

unilateral action violated HEERA because it changed the
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conditions and expectations surrounding the renewal of contracts
and potential advancenent to permanent, continuing enploynent
status for full-tinme University lecturers.

The instant case is clearly distinguishable. Rather than
_full-tinE | ecturers eligible_for per manency of enploynent, this
case involves part-tine, tenporary instructors who have no rights
to continuing enploynment by ternms of the CBA and the Education

Code. Also, the Board specifically noted in University_of

California that the University's hiring decisions with regard to

full-time lecturers were influenced by "class or program changes,
poor performance or financial exigency." However, the Board
concluded that the change in the policy in question in that case
was not based on those considerations. In this case, the
District's change in policy was based precisely on these types of
consi derations and was consistent with the District's established
practice.

Furthernore, CRFO s assertion that the District adopted a
policy limting the hours of part-time, tenporary instructors
once hired is not persuasive. The Di strict applied fi nanci al and
managenent consi derations and adopted a hiring policy,-
specifically, a policy with regard to the hiring of part-tine,
tenporary instructors in future senesters. The Board has |ong
held that the organi zation and distribution of work, including
decisions involving the hiring and |aying off of enployees, are

matters of fundamental management concern which nust be left to
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t he enpl oyer's prerogative. (Newman- Grows _Landing Unified Schoaol
District (1982) PERB Decision No. 223; see also M. Diablo
Unified School District (1983) PERB Decision No. 373.)

In sum the District's adoption of a policy affecting the
hiring of part-tinme, tenporary instructors in future senesters
was consistent with its established past practice, and
rebresented an exercise of its managenent prerogative concerning
hiring, organization and assignnent of work. Therefore, the
Board finds that the District did not violate EERA
section 3543.5(a), (b) and (c) when it adopted that policy
wi t hout negotiating with the Coll ege of Redwoods Faculty
' Association.. Accordingly, it is unnecessary to consider the
alternative argunents raised by the District appeal.®

ORDER
The conplaint and unfair practice charge in Case

No. SF-CE-1583 is hereby DI SM SSED.

Chair Blair joined in this Decision.

Menber Garcia's dissent begins on page 19.

°PERB' s jurisdiction in this case is clear. In Lake
Elsinore School District (1987) PERB Deci sion No. 646 and
Los Angeles Unified School District (1990) PERB Decision No. 860,

the Board held that EERA section 3541.5(a)(2) denies PERB
jurisdiction if the conplained of conduct is arguably prohibited
by provisions of the parties' CBA, and the CBA provides for a

gri evance procedure covering the issue and cul mnating in binding
arbitration. These conditions are not net in this case, and
neither party asserts that they are. The CBA provisions cited in
Member Garcia's dissent do not arguably prohibit the conduct
conplained of in this case; CRFO does not have standing to file a
grievance in 'its own nane under the CBA grievance procedure (see
| ngl ewood Uni fied School District (1990) PERB Decision No. 821);
and the grievance procedure does not culmnate in binding
arbitration. For any and all of these reasons, the case may not
be deferred and is properly before the Board.
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GARCI A, Menber, dissenting: The Public Enpl oynent Rel ations
Board (PERB or Board) does not have authority to issue a decision
in this case because the dispute is subject to an unexercised
gri evance procedure under the agreenent between the parties.
Therefore, | would reverse the admnnistrative |aw judge's (ALJ)
decision, remand the case for |lack of PERB jurisdiction, and
order the case to be placed in abeyance pending exhaustion of the
Contractual grievance procedure.

DI SCUSSI ON

Juri sdi ction

PERB does not have jurisdiction over matters invol ving
conduct prohibited by a provision of the parties' collective
bar gai ni ng agreenent (CBA) until the grievance machinery of the
agréenent, if it exists and covers the matter at | ssue, has been
exhausted either by settlenént or by binding arbitration.? As a
matter of initial inquiry in this case, therefore, the Board nust
det erm ne whet her the College of the Redwoods Faculty
Organi zation's (CRFO charge of an unfair |abor practice through
a unilateral change to a negotiable termor condition of
enpl oynent " is based on facts or conduct which would be reviewed
under a nutually agreed upon grievance process in the parties'

contract. W considered the entire record in accord with PERB

'Educat i onal Enpl oyment Rel ations Act (EERA) section
3541.5(a)(2); PERB Regul ation 32620(b) (5); _Lake Elsinore School
District (1987) PERB Decision No. 646.
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- Regul ation 32320 and found that the grievance process covers the
matter at issue.? '

| Looking at the CBA introduced into the record, we find that
in totality the contract provisions contained in Article (11,
section 3.10.1. (wages and working conditions for permanent part-

time positions);_3 Article X, sections 10.1 through 10.6

’PERB Regul ation 32320 reads, in pertinent part:
(a) The Board itself may:

(1) Issue a decision based upon the record
of hearing, or

(2) Affirm modify or reverse the proposed
deci sion, order the record reopened for
the taking of further evidence, or take
such other action as it considers
proper. [Enphasis added.] -

3Section 3.10 of the CBA reads, in pertinent part:

Permanent part-time positions: The district
and CRFO w ||l negotiate to determ ne which
positions will be designated as Permanent
Part-Ti me.

Purpose: The purpose of this policy is to
provi de permanency of enployment after
successful conpletion of a probationary
period to part-time faculty in selected
positions designated by the district.

The'Pernanency given to certain part-tine
faculty pursuant to this policy Is intended
to operate independently of the
classification scheme provided in State |aw
for those faculty who are either contract or
regular certificated enployees, and is not
intended to grant any rights to tenporary
certificated enployees as that termis used
in the California Education Code except to
the extent that rights are granted to certain
temporary enployees by this policy.
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(grievance process);* Article XVlI, section 16.1 (administrative

remedi es);® Article XVII, section 17.1 (duty to consult);® and

Article XVIII, section 18.1 (waiver)’ cover the subject matter

and raise defenses that should be considered in the di sput e.
The CBA defines "grievance" as:

A formal witten allegation by a grievant that the
grievant has been adversely affected by a viol ation of

“Article X of the CBA provides for a three-step grievance
process with levels of review and preserves the grievants' rights
to pursue other relief in the event of dissatisfaction with a
final decision.

SSection 16.1 of the CBA reads:

CRFO agrees to exhaust any and all

adm nistrative renedies before filing any
unfair |abor practice charge, filing a
conplaint in a court, or seeking any outside
assistance in resolving any type of |abor

di sput e.

®Section 17.1 of the CBA reads:

The district agrees to consult with CRFO on
wages, hours of enploynent, health and

wel fare benefits, |eave and transfer
policies, safety conditions of enploynent,
cl ass size, enployee evaluation procedures
and grievance processing procedures.

‘Section 18.1 of the CBA reads:

During the termof this agreenent both
parties waive and relinquish the right to
nmeet and negotiate and agree that neither
shall be obligated to neet and negotiate with
the other respecting any subject or matter,
whet her referred to or covered in this
agreenent or not, even though such subjects
and matters may not have been within the
know edge or contenplation of either or both
the district or CRFO at the tinme they net and
negoti ated on and executed this agreenent,
and even though such subjects or matters may
have been proposed and | ater w thdrawn.
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a specific article, section or provision of this
agr eenent . 8

"Gievant" is defined in the CBA as "any nenber of the
bargai ning unit covered by the terms of this Agreement."® The
CBA further provideé that a grievant " ... may be represented by
a designee of CRFO at any step of this grievance procedure."?°

Both parties, through their post-hearing briefs, acknow edge
that the CBA covers the subject matter of this dispute. The
facts and circunstances which constitute the basis for CRFO s
unfair |abor practice charge are substantially the sane as thosé
whi ch woul d be reviewed under the grievance procedure agreed to
in the CBA. ' Potential defenses against alleged grievances are
contained in the CBA® and woul d have been reviewed in the

gri evance process.

8CBA, Article X, section 10.2.1.
~°CBA, Article X, section 10.2.2.
0cBA, Article X, section 10. 4.

YFor exanple, inits Opening Brief at pages 7-8, CRFO relies
on Article Ill, section 3.9 of the CBA (dealing with limt on
part-tinme faculty workload) as the basis for its claimthat the
Redwoods Community College District (D strict) had made a
uni l ateral change to a mandatory subject of bargaining.

Simlarly, inits Opening Brief at pages 7-8, the District relies
on various contract provisions (Article XVII, section 17.1 and
Article XVII11, section 18.1) as support for its argunment that the
CRFO had wai ved any right it my have had to negotiate regarding
teaching tine. .

’5ee CBA, Article X

1BcBA, Article XVIT1: Article XVII; and Article 111, section
3.10. 1.
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We nust inquire whether the grievance naéhinery has been
exhausted either by settlement or binding arbitration. The
record indicates that the parties did not initiate the grievance
process to review the dispute and thus did not exhaust that
remedy.

Whenever PERB review reveals that the facts, contractua
def enses or conduct which are the basis of an alleged unfair
| abor practice generally coincide with those which would be
revi ewed under the grievance machinery of the contract, PERB
jurisdiction is suspended. The statute conpels the parties to

use their negotiated grievance machinery to try to settle the
.'dispute. Deferral may occur at any tinme in the PERB process and
PERB jurisdiction re-attaches only in cases of futility or to
review settlenents or awards for repugnancy to the statute.?®

In conclusion, under the particular set of facts in this

case, EERA section 3541.5 and PERB precedent require deferral

4See, e.g., _Conejo Valley Unified School District (1984)
PERB Deci sion No. 376 (overruled on other grounds in Lake
El sinore, supra. PERB Decision No. 646, p. 31, fn. 13), ordering
deferral because: '

. the charge . . . raises a substanti al
guestion of contract interpretation which
lies at the center of the parties' dispute.
The parties have previously agreed that such
matters may be resolved by a process of

bi nding arbitration. . . . Under these

ci rcunst ances EERA subsection. 3541.5(a)(2)
prohibits this agency fromissuing a

conpl ai nt. [P. 9.]

See al so Roy_Robinson Chevrolet (1977) 228 NLRB 828
[94 LRRM 1474]. .

SEERA section 3541. 5.
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and to the extent that prior cases inply that deferral only
occurs when the grievance process results in binding arbitration,
| would overrule them?

CONCLUSI ON

Based upon EERA, pertihent case |law, PERB regul ations and
the entire record in this case, | would reverée the ALJ's
decision, remand the case for lack of PERB jurisdiction, and
order it to be placed in abeyance_pending exhaustion of the

gri evance process.

®\enber Caffrey's footnote 6 on page 18, added after the
original opinion was signed and ready for issuance, is an
afterthought to my original dissent, designed to bootstrap PERB
jurisdiction over this case by ignoring the clear |anguage of the
statute (EERA sec. 3541.5(a)(2)) and manufacturing a subjective
test of contract interpretation that was not adopted in Lake
El sinore School District (1987) PERB Deci sion No. 646.

Any person could review the parties' contract in this case
and take a position that it "arguably prohibits" or "does not
arguably prohibit" the conduct conpl ained of, depending on the
desired result. Both parties acknowl edge that the contract
covers the dispute. (See fn. 11 to ny dissent.) M concurrence
in State Center Community College District (1994) PERB Order No.
Ad- 255 explains the partiality of the "arguably prohibited" test.

The question of standing to file a grievance is to be:
determ ned by those who adm nister the grievance process. | f
standing is denied, PERB can take jurisdiction of the dispute.

Finally, the condition that only grievance machi nery that
culmnates in binding arbitration requires deferral is a
fictitious bootstrap that does not exist in the statutes. PERB
has no authority to decide this case at this stage of ‘the
di sput e.
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