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DECI S| ON

CAFFREY, Menber: This case is before the Public Enpl oynment
Rel ati ons Board (PERB or Board) on a request for reconsideration
by the Col |l ege of the Redwoods Faculty Organization (CRFO?! of

the Board' s decision in Redwoods Conmmunity_College District

(1994) PERB Deci sion No. 1047 (Redwoods CCD). In that decision,

the Board dism ssed the unfair practice charge filed by CRFQ,
finding that the Redwoods Community College District (D strict)

did not violate section 3543.5(a), (b) and (c) of the Educati onal

The Board denied CRFO s request for oral argunent which was
filed with the request for reconsideration. I nformational briefs
supporting CRFO s request for reconsideration were submtted by
t he AFT Col | ege Guild, Local 1521, CFT, AFT, AFL-CI O the
California Conmunity Coll ege Independents Association; and the
Cal i fornia School Enployees Associ ati on.



Enpl oynent Rel ati ons Act (EERA)? when it adopted a policy-
affecting the hiring of part-tinme, tenporary instructors in
future senesters.

DI SCUSSI ON

PERB Regul ati on 32410° provi des parties the opportunity to
request the Board to reconsider its decisions. It states, in
pertinent part:

The grounds for requesting reconsideration
are limted to clainms that the decision of
the Board itself contains prejudicial errors
of fact, or newy discovered evidence or |aw
whi ch was not previously available and coul d
not have been di scovered with the exercise of
reasonabl e diligence.

The Board has strictly applied these Iimted grounds in
acting upon requests for reconsideration. PERB has deni ed
requests for reconsideration which nerely repeat |egal argunents
al ready offered, or which argue that the Board deci sion contains

errors'of I aw. (Riverside Unified School District (1986) PERB

Deci sion No. 562a; Janestown El enentary School District (1989)

PERB Order No. Ad-187a.) To a great extent, CRFO s
reconsi deration request repeats argunents already presented and
offers additional |egal argunent in opposition to the concl usions

reached by the Board in Redwoods CCD. These |egal argunents are

not newl y discovered and were previously available to CRFO

EERA is codified at Governnment Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code.

3PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq.
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Therefore, they do not represent appropriate grounds for
requesting reconsideration of the Board's decision under PERB
Regul ati on 32410.

CRFO does assert that the Redwoods CCD decision contains a
specific prejudicial error of fact in that it msconstrues facts
concerning cancellation of classes in the District. CRFO asserts
that class cancellation procedures have been negotiated by the
parties and enbodied in their collective bargaining agreenent
(CBA) at Article 3.2. CRFO argues that this Article governs
class cancellation in the District, and that the Board erred in
finding that classes may be cancelled as a result of the exercise
of managenent prerogative.

This argunment is wthout nmerit. CBA Article 3.2 is entitled
"M ninmumclass size." It contains a provision stating that
m ni mum class size in the District shall be 20 registrants for
nost classes and provides for exceptions. Article 3.2 does not
contain a conprehensive class cancellation policy, nor does it
indicate that the parties intended through this article to define
the only circunmstances under which classes could be cancelled.*

Therefore, CRFO s assertion that the Board's Redwoods CCD

deci sion contains a prejudicial error of fact because the Board
ignored a negotiated class cancellation policy is sinply

incorrect and is rejected.

“The Board has held that decisions to cancel classes fal
t hi n managenent's prerogative. (M. _San Antoni o Community
| lege District (1983) PERB Decision No. 297.)

Wi
Co
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CRFO al so asserts that the Board's consideration of past

practice in Redwoods QOCD contains prejudicial errors of fact

because the District did not dispute that a change in policy and
practice was adopted in this case. CRFO argues that the
District's unilateral change unlawfully affected the negoti ated
[imtation on the nunber of hours part-tinme, tenporary
instructors could teach, which was 60 percent of a full-tine
teaching |load as described in CBA Article 3.9.

This argunent begs the question posed by the underlying
case. It is undisputed that the District adopted a new practice
and/or policy in this case. The issue considered by the Board in
Redwoods CCD was whet her that adoption constituted a unil ateral
change in a matter within the scope of representation in
violation of EERA. In addressing this issue, the Board applied

the test it enunciated in Gant Joint Union H gh School District

(1982) PERB Deci sion No. 196, and gave consideration to the terns
of the parties' CBA and the practice within the District with
regard to part-tinme, tenporary instructors.
CBA Article 3.9 states, in pertinent part:
Part-tinme faculty will not be assigned to
teach courses in excess of 60% of the 22.5
TLU s per senester (13.5 TLU s).
This article incorporates into the CBA the Iimtation of

Education Code section 87482.5.°> The parties stipulated that

°Educati on Code section 87482.5 states, in pertinent part:
Not wi t hst andi ng any ot her provision of |aw,
any person who is enployed to teach adult or
community college classes for not nore than
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part-tinme, tenporary instructors are hired on a senester-by-
senester basis pursuant to this Education Code provision.

Article 3.9 establishes the maxi num |l evel at which any part-tine,
tenporary instructor may be hired. It does not address the
assignment of any particular part-tinme, tenporary instructor to
teach any particul ar course, nor does it address the assignnent
of any specific or mninmum/level of teaching load units (TLU to

a part-tinme, tenporary instructor. The Board in Redwoods CCD

concluded that the District applied financial and managenent

consi derations and adopted a policy regarding the future hiring
of part-tinme, tenporary instructors. That policy did not alter

t he maxi mum nunber of TLU s for which part-tine, tenporary
instructors could be hired and, therefore, does not represent a
breach of CBA Article 3.9, which remains fully in effect. CRFOs
assertion that the Board made a prejudicial factual error in not
concluding that the policy adopted by the District altered the

maxi mum assi gnment | evel described in Article 3.9 is rejected.

CRFO al so argues that the Board erred in failing to
recogni ze that CRFO denmanded that the District negotiate not only
over the new policy, but also over the nmethod of cal culating work
hours per week for part-tinme, tenporary instructors, a negotiable

effect of its change in policy. In Redwods CCD, the Board

reversed the proposed decision of a PERB adm nistrative |aw

60 percent of the hours per week considered a
full -time assignnment for regular enpl oyees
havi ng conparable duties shall be classified
as a tenporary enpl oyee
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judge (ALJ). The ALJ did not address this issue in his proposed
decision. CRFO did not except to the ALJ's decision, and did not
raise this issue in its brief opposing the exceptions to the
proposed decision filed by the District. Exceptions to a
proposed deci sion are the subject of PERB Regul ati on 32300 which
states that "An exception not specifically urged shall be
wai ved." Accordingly, since CRFO failed to raise this issue as
an exception to the AL)'s proposed decision, the Board finds that
this argunent does not constitute proper grounds for a request
for reconsideration.®
ORDER

The request for reconsideration in Redwoods Conmunity

College District (1994) PERB Decision No. 1047 is DEN ED

Chair Blair joined in this Decision.

Menber Garcia's concurrence begins on page 7.

®The Board in Redwoods CCD. and in acting on this request
for reconsideration, does not reach the issue of whether CRFO
issued a valid demand to negotiate over the nmethod of calculating
wor k hours per week of part-tine, tenporary instructors which was
refused by the District; or whether that refusal represents a
breach of the District's duty to bargain in good faith over a
matter within the scope of representation, in violation of EERA
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GARCI A, Menber, concurring: Wthout jurisdiction there is
nothing to reconsider. As stated in ny dissent in Redwoods

Community College District (1994) PERB Decision No. 1047, the

Publ i c Enpl oynment Rel ations Board does not have jurisdiction over
this case until the College of the Redwoods Faculty Organization
shows that it has either exhausted the grievance agreenent which
covers the dispute or that pursuit of the grievance process woul d
be futile. Had the grievance process been pursued, many of the
contractual 1issues could have becone nore clearly defined or

‘resol ved.



