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Appear ances; Leonard A Bacon on his own behal f; Rothner

Segal |l & Bahan by d enn Rothner, Attorney, for California Faculty
Associ ati on.

Before Blair, Chair; Caffrey and Carlyle, Menbers.

DECI SI ON_ AND ORDER

BLAIR, Chair: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal filed by Leonard A Bacon
(Bacon) of a Board agent's disnissal (attached hereto) of his
unfair practice charge. In hié charge, Bacon alleged that the
California Faculty Association (CFA) denied himthe right to
fair representation in violation of section 3571.1 of the Hi gher

Educati on Enpl oyer - Enpl oyee Rel ations Act (HEERA).?!

'HEERA is codified at Governnent Code section 3560 et seq.
Section 3571.1 states, in pertinent part:

It shall be unlawful for an enpl oyee
organi zation to:

(e) Fail to represent fairly and inpartially
all the enployees in the unit for which it is
t he exclusive representative.



The Board has reviewed the warning and disnmissal letters,?
Bacon's original and anmended charge and his appeal, CFA's
response thereto and the entire record in this case. The Board
finds the warning and dism ssal letters to be free of prejudicial
error and adopts themas the decision of the Board itself.

The unfair practice charge in Case No. LA-CO42-H is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Caffrey and Carlyle joined in this Decision.

°The warni ng and disnmissal letters should reference HEERA
section 3571. 1(e).
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January 7, 1994
Pr of essor Leonard A. Bacon
Re: D SM SSAL AND REFUSAL TO | SSUE COWPLAI NT, Unfair Practice

Charge No. LA-Q0-42-H Leonard A Baconv. California
Facul ty Associ ation

Dear Prof essor Bacon:

I n the above-referenced charge, filed on Novenber 2, 1993, you
allege that the California Faculty Association (CFA) denied you
the right to fair representation. This conduct is alleged to

- violate Governnent Code section 3571.1(b) of the H gher Education

Enpl oyer - Enpl oyee Rel ati ons Act (HEERA).
| indicated to you, in ny attached |letter dated Decenber 28,

- 1993, that the above-referenced charge did not state a prinma

facie case. You were advised that, 1f there were any factual

I naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should amend the
charge. You were further advised that, unless you anmended the
charge to state a prinma facie case or withdrew it prior to
January 6, 1994, the charge woul d be di sm ssed.

On January 5, 1994, you filed (by certified mail) an anmended
charge. The anended charge alleges in-relevant part that,
contrary to the statement in ny Decenber 28 letter, your 4/19/91
grievance received a Level 11 response earlier than your 12/20/91
grievance. The amended charge specul ates, "Wat CFA did was
switch the grievance that was up for arbitration, putting up the
| east inportant one, and not informng ne."

It does appear fromthe anended charge that there has been

m sunder st andi ng and m_scommuni cati on on this subject, even
between the two of us.' It does not appear fromthe alleged
facts, however, that CFA engaged in deliberate conduct that was

'Unl i keyou, | understood from CFA representative Donal d W
' CFA had nade a decision to arbitrate your
12/ 20/ 91 "post-tenure review' grievance, and had so notified CSU,
but that the decision was not final or irrevocable. | believed
that you had the same under st andi ng.
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arbitrary, discrimnatory, or in bad faith.?

. The remai nder of the amended charge consists of information that
either is not newor is not relevant to your alleﬁation that CFA
violated its duty of fair representation within the six nonths
prior to the filing of the charge. | amtherefore dismssing the
charge, based on the facts and reasons contained in this.letter
and i n ny Decenber 28 letter.

R ght to_Appeal

Pursuant to Public EnPI o?;_mant "Rel ations Board regul ations, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the cl ose of business (5 p.m) or sent bz t el egr aph,
certified or Express United States nail postmarked no |ater

than the |ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is:

Publ i c Enpl oynent Rel ations Board
1031 18th Street
Sacranento, CA 95814

If you file a tinely aPpeaI of the refusal to issue a conplaint,
any other party may file with the Board an original and five
.copies of a statenment in opposition within twenty (20) cal endar
days following the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec, 32635(b).)

[ Vi

Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"
must acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personally

I't does -not appear fromany of the alleged facts how CFA
woul d be able to "swtch" grievances on you and CSU, or how it
coul d hope to conceal fromyou which grievance was going to
arbitration, or why it would deliberate\l/\% try to do either of
these things. It also does not appear why any of this is
esB_eu ally significant, given that CFA has not deci ded agai nst
arbitrating the 4/19/91 grievance that is inportant to you.
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delivered or deposited in the first-class mail, postage paid and
properly addressed. o

Extension_of Tine

A request for an extension of tinme, in which to file a docunent
wth the Board itself, must be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at [east three (3) cal endar days before
the expiration of the tine required for filing the document.
The request nust indicate good cause for and, if known, the
EOSI tion of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

I f no apPea! is filedwthin the specified tinme [imts, the
dismssal will becorme final when the time limts have expired.

Si ncerely,

ROBERT THOWPSON
Deputy General Counsel

Ll ol F ) T

‘Thoras J. Alden
Regi onal Attorney

At t achnment
cc: denn A Rothner, Esq.
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Decenber 28, 1993
Pr of essor Leonard A. Bacon

Re:  WARNING LETTER Unfair Practice Charge No. LA—C_D42--H,
Leonard A, Bacon v. California Faculty Associ ation

Dear Professor Bacon:

I n the above-referenced charge, filed on Novenber 2, 1993, you
-allege that the California Faculty Association (CFA) deni ed you
the right to fair representation. This conduct is alleged to
viol ate Governnent Code section 3571.1(b) of the H gher Education
Enpl oyer - Enpl oyee Rel ati ons Act (HEERA). _

M/ investigation of this charge reveals the follow ng rel evant
facts. :

You are e oned by the California State University (C3) in a
unit for ich CFAis the exclusive representative. You filed
"grievances against CSUon April 19, 1991 (4/19/91) and Decenber
20, 1991 (12/20/91). In July 1993, CFA sent you a settl enent
offer fromCSU, which you found unacceptable. In August 1993,
CFA infornmed you that :your "first grievance" would go to
arbitration in Decenber 1993. You understood that your 4/19/91
grievance was set for arbitration, when in fact it was your

12/ 20/ 91 grievance, which had received a Level |l response
earlier than the 4/19/91 grievance. CFA had not nade a deci sion
on the arbitration of your 4/19/91 grievance.

You all ege that in June through Cctober, 1993, CFAwas slowin
returning your calls, providing you with forns and i nfornation,
and neeting with you. You allege that you have additi onal
evi dence agai nst CFA, but you have not provided it to ne.

Based on the facts stated above, the charge does not state a
prima facie violation of the HEERA, for the reasons that follow

As Charging Party, you have alleged that CFA as the exclusive
representative, denied you the right to fair representation
uar ant eed by HEERA section 3578 and thereby violated section
571.(b). The duty of fair representation |nﬁosed_on t he
excl usive representative extends to grievance handling. (Frenont
Teachers Associ ati on (Kin%§)(4980) PERB Deci si on No. 125; United
Teachers of Los Angeles (Collins) (1983) PERB Decision No._258.)
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In order to state a prima facie violation of this section of
HEERA, a Charging Party nust show that the exclusive
representative's conduct was arbitrary, discrimnatory or in bad
faith. In United Teachers of Los Angeles (Collins), the Public
Enpl oynent Rel ati ons Board stated:

Absent bad faith, discrimnation, or
arbitrary conduct, mnere negligence or poor
judgnent in handling a grievance does not
constitute a breach of the union's duty.
[Ctations.]

A union may exercise its discretion to
determ ne how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are m ni mal .

In order to state a prima facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:

", .. must at a mninmminclude an assertion
of sufficient facts fromwhich it becones
apparent how or in what nmanner the exclusive
representative' s ‘action or inaction was
W thout a rational basis or devoid of honest
judgnent." [Ree | strict_ Teachers
Lati yes). (1983) PERB

Deci sion No. 332, p. 9, citing Rocklin
eachers of essjonal Associ ation_(Ronero
(1980) PERB Deci sion No. 124.]

At worst, it appears fromthe charge that CFA has not _
comuni cated with you as well as it might have, and that it has
not been as responsive to your desires as you would |iKke. It

does not appear that CFA has-been negligent in representing you,
but even that would not be enough for a prima facie violation.
It certainly does not appear that CFA s conduct has been
arbitrary, discrimnatory or in bad faith.

For these reasons the charge, as presently witten, does not
state a prima facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ained above, please anend the charge. The
anended charge should be prepared on a standard PERB unfair

practice charge form «clearly |abeled First_ Anmended_Charge,

contain all the facts and all egations you wish to make, and
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be signed under penalty of perjury by the charging party. The
anended charge nust be served on the respondent and the original

proof of service nust be filed with PERB. |If | do not receive an
amended charge or wi thdrawal fromyou before January 6, 1994, |
shall dismss your charge. |If you have any questions, please
call nme at (213) 736-3127.
Sincerely,

s y

Thonmas J. Allen
Regi onal Attorney



