STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD

BETTY JEAN G BSON, )
Charging Party, )) Case No. S CO 313
V. )) PERB Deci sion No. 1054
AVALGAVATED TRANSI T UNI ON LOCAL )) Sept enber 6, 1994

256,

Respondent .

o N -

Appearance: Betty Jean G bson, on her own behalf.
Before Blair, Chair; Carlyle and Johnson, Menbers.
DECI SI ON

JOHNSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by Betty Jean G bson
(A bson) of a Board agent's dism ssal (attached) of the unfair
practice charge against the Amal gamated Transit Union Local 256
(ATU). G bson's charge alleged that ATU violated her right to
fair representation guaranteed under section 3544.9 of the
Educati onal Enpl oynment Rel ations Act (EERA) thereby violating
EERA section 3543.6(b).' The. Board has reviewed the warning and

'EERA is codified at Government Code section 3540 et seq.
EERA section 3544.9 states:

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative for
the purpose of neeting and negotiating shal
fairly represent each and every enployee in
the appropriate unit.

Section 3543.6(b) states, in pertinent part:

It shall be unlawful for an enployee
or gani zation to:



dismssal letters, G bson's appeal and the entire record in this
case. The Board finds the Board's agent's dismssal to be free
of prejudicial error and adopts it as the decision of the Board
itself in accordance with the follow ng discussion.
DI SCUSSI ON

On appeal, G bson requested the Board to determ ne the
nmerits of her charge against ATU. G bson alleges that ATU failed
to process her grievance within the tine period allowed for in
the collective bargaining agreenent. G bson clains that even
t hough she was repeatedly reassured by ATU over a period of one
year, that they were attending to her grievance, they ultimtely
stated that they m ssed the filing deadline. In addition, G bson
argues that because of ATU s actions or inactions, she has
suffered a nonetary | oss.

To establish a prima facie case of a violation of the duty
of fair representation G bson nust denonstrate that ATU s
conduct was arbitrary, discrimnatory or in bad faith. Uni t ed

Teachers of Los Angeles (Gollins) (1982) PERB Decision No. 258

(Collins).) The question here is whether ATU s "action or
i naction" was without a rational basis when ATU failed to file a

grievance on G bson's behalf. (Reed District Teachers

Associ ation, CTA/ NEA (Reyes) (1983) PERB Deci sion No. 332.)

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.
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I n anal yzi ng whether ATU s alleged failure to file a
grievance on behalf of G bson constitutes a prima facie case, all
essential facts alleged in the charge and the suppl enental

pl eadi ng are assunmed to be true. (San Juan _Unified Schoo

District (1977) EERB Decision No. 12.7)

Is ATU s "action or inaction"” tantanount to processing a
grievance in a perfunctory manner and thus a violation of the
duty of fair representation? The Board agent's warning letter
stated that in August, 1992, G bson returned froma nedical |eave
and called attention to ATU s inaccurate cal cul ation of her
seniority. The Board agent's warning letter also states that in
August, 1993, one year after G bson returned frommnedi cal | eave,
Roy Wl lianms, ATU president, advised her that he was "told [by
the District] that there was nothing that could be done." It was
too late to file a grievance. Thus, the reason G bson filed this
char ge.

I n accordance with Collins. a union cannot accept a
gri evance and then proceed to process that grievance in a
perfunctory fashion. 1In the instant case, ATU s handling of
G bson's grievance falls slightly short of a perfunctory process
because G bson alleged no facts that showed that ATU s conduct in
failing to pursue her grievance was anything nore than nere

negligence. The Board in the past has found that nmere negligence

Prior to January 1, 1978, PERB was known as Educationa
Enpl oynent Rel ati ons Board.



on the part of a party does not constitute arbitrary,

di scrimnatory or bad faith conduct. (Reed District Teachers

Associ ation, CTA/NEA (Reyes) (1983) PERB Decision No. 332, p. 9,

citing Rocklin Teachers Professional Association (Romero) (1980)

PERB Deci sion No. 124.)
The Board hereby AFFIRVS the Board agent's dism ssal of
G bson's unfair practice charge.
ORDER
The unfair practice charge in Case No. SF-CO 313 is
DI SM SSED W THOUT LEAVE TO AMEND

Chair Blair and Menber Carlyle joined in this Decision.



-STATE OF CALIFORNIA PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916)322-3198

May 3, 1994

Betty Jean G bson

Judy Boatwi ght

Re: Betty Jean G bson v. Anmal gamated Transit Union Local 256
Unfair Practice Charge No. S CO 313
DI SM SSAL LETTER

Dear M s. @ bson:

On January 10, 1994, you filed a charge in which you allege that the

Amal gamat ed Transit Union, Local 256 (ATU violated section 3543.6 of the
-Governnent Code. Specifically you allege that the ATU did not adequately
represent you when you wi shed to contest the cal culation of your
seniority points by your enployer, the Elk Gove Unified School District
(District). You contend that in August, 1992, upon your return froma
medi cal | eave of absence, you called to the attention of ATU the

i naccurate cal culation of your seniority by the District. ATU President,
Roy WIlliams, along with other ATU officers advised you they woul d | ook
into it and attenpt to resolve the problem A year passed in which you
continued to inquire as to the status of your conplaint, you were
continually told it was being attended to by ATU representatives.

I n August, 1993, Roy WIIlians advised you that he had been told by the
District that there was nothing that could be done. It was too late to
file a grievance and Roy Wl lianms advised you he should have filed one to
protect your interests.

Since you filed the charge, there have been further attenpts to resolve
the question of your seniority. ATU did have the District reeval uate
your seniority and the four nonths that were deducted fromyour seniority
were restored. You continued to want PERB to determne the nerits of
your charge.

You have alleged that the exclusive representative denied you the right
to fair representation guaranteed by EERA section 3544.9 and thereby

vi ol ated section 3543.6(b). The duty of fair representation inposed on

t he exclusive representative extends to grievance handli ng. ( Fr enmont
Teachers Association (King) (1980) PERB Decision No. 125; United Teachers
of Los Angeles (Collins) (1983) PERB Decision No. 258.)




| indicated to you in ny attached letter dated April 15, 1994 that the
above-referenced charge did not state a prima facie case. You were
advised that, if there were any factual inaccuracies or additional facts
whi ch woul d correct the deficiencies explained in that letter, you should
amend the charge. You were further advised that, unless you anended the
charge to state a prima facie case or withdrew it prior to May 2, 1994,
t he charge woul d be dism ssed.

| have not received either an anmended charge or a request for w thdrawal .
Therefore, | amdism ssing the charge based on the facts and reasons
contained in my April 15, 1994, letter.

Right to_Appeal

Pursuant to Public Enploynent Relations Board regul ati ons, you may obtain
a review of this dismssal of the charge by filing an appeal to the Board
itself within twenty (20) cal endar days after service of this dismssal.
(Cal. Code of Regs., tit. 8, sec. 32635(a).) To be tinely filed, the
original and five copies of such appeal nust be actually received by the
Board itself before the close of business (5 p.m) or sent by tel egraph,
certified or Express United States mail postmarked no |ater than the |ast
date set for filing. (Cal. Code of Regs., tit. 8, sec. 32135.) Code of
Gvil Procedure section 1013 shall apply. The Board' s address is:

Publ i ¢ Enpl oyment Rel ations Board
1031 18th Street
Sacranento, CA 95814

If you file a tinmely appeal - of the refusal to issue a conplaint, any
other party may file with the Board an original and five copies of a
statenment in opposition within twenty (20) cal endar days follow ng the
date of service of the appeal. (Cal. Code of Regs., tit. 8,

sec. 32635(b).)

rVi

Al'l docunents authorized to be filed herein nmust also be "served" upon
all parties to the proceeding, and a "proof of service" nust acconpany
each copy of a docunent served upon a party or filed with the Board
itself. (See Cal. Code of Regs., tit. 8, sec. 32140 for the required
contents and a sanple form) The docunment will be considered properly
"served” when personally delivered or deposited in the first-class mail,
postage paid and properly addressed.

Ext ensi on_of Tine

A request for an extension of time, in which to file a document with the
Board itself, must be in witing and filed with the-Board at the
previously noted address. A request for an extension nust be filed at

| east three (3) cal endar days before the expiration of the tine required
for filing the docunent.



The request nust indicate good cause for and, if known, the position of
each other party regarding the extension, and shall be acconpani ed by-

proof of service of the request upon each party. (Cal. Code of Regs.,
tit. 8, sec. 32132.)

Fi nal Date

If no appeal is filed within the specified tine limts, the dismssal
will becone final when the tine limts have expired.

Sincerelx,

ROBERT THOVPSON
Deputy Ceneral Counsel

Eoge? Sr‘rlith
Board Agent

At t achnent

cc: Joseph Freitas, Jr.



STATE OF CALIFORNIA . PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
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Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916)322-3198

April 15, 1994
Betty Jean G bson
Re: Betty Jean G bson v. Amal gamated Transit Union Local 256

Unfair Practice Charge No. S-CO 313
WARNI NG _LETTER

Dear Ms. G bson:

On January 10, 1994, vyou filed a charge in which you allege that the

Amal gamat ed Transit Union, Local 256 (ATU violated section 3543.6 of the
Governnment Code. Specifically you allege that the ATU did not adequately
represent you when you wi shed to contest the cal cul ation of your
seniority points by your enployer, the Elk G ove Unified School District
(District). You contend that in August, 1992, upon your return froma
nmedi cal | eave of absence, you called to the attention of ATU the

i naccurate cal culation of your seniority by the District. ATU President,
Roy Wllianms, along with other ATU officers advised you they would | ook
into it and attenpt to resolve the problem A year passed in which you
continued to inquire as to the status of your conplaint, you were
continually told it was being attended to by ATU representatives.

I n August, 1993, Roy WIlians advised you that he had been told by the
District that there was nothing that could be done. It was too late to
file a grievance and Roy WIlians advised you he should have filed one to
protect your interests.

Since you filed the charge, there have been further attenpts to resolve
the question of your seniority. ATU did have the District reevaluate
your seniority and the four nonths that were deducted fromyour seniority
were restored. You continued to want PERB to determ ne the nmerits of
your charge.

You have alleged that the exclusive representative denied you the right
to fair representation guaranteed by EERA section 3544.9 and thereby

vi ol ated section 3543.6(b). The duty of fair representation inposed on

t he exclusive representative extends to grievance handling. ( Fr enmont
Teachers Association (King) (1980) PERB Decision No. 125; United Teachers
of Los Angeles (Collins) (1983) PERB Decision No. 258.) —_

In order to state a prina facie violation of this section of EERA,
Charging Party nust show that the Association's conduct was arbitrary,
discrimnatory or in bad faith. In United Teachers of Los Angel es
(Collins). the Public Enploynent Relations Board st ated:




April 15, 1994
Page 2

Absent bad faith, discrimnation, or arbitrary-
conduct, nere negligence or poor judgnment in handling
a grievance does not constitute a breach of the

uni on's duty. [CGtations.]

A union may exercise its discretion to determ ne how
far to pursue a grievance in the enployee's behalf as
long as it does not arbitrarily ignore a neritorious
grievance or process a grievance in a perfunctory
fashion. A wunion is also not required to process an
enpl oyee' s grlevance if the chances for success are
m ni mal .

In order to state a prima facie case of arbitrary conduct violating the
duty of fair representation, a Charging Party:

“. .. must at a mninmminclude an assertion of
sufficient facts fromwhich it becomes apparent how
or in what manner the exclusive representative's
action or jnaction was wthout a rational basis or
devoi d of honest judgnent. (Enphasi s added. )" [Reed
District Teachers Association. CTA/ NEA (Reyes) (1983)
PERB Deci sion No. 332, p. 9, citing Rocklin Teachers
Prof essi onal Associ ation (Ronero) (1980) PERB
Deci si on No. 124.]

ATU s inaction in filing a grievance may denonstrate negligence but
negl i gence al one does not denonstrate a violation of the duty to fairly
represent you.

For these reasons the charge, as presently witten, does not state a
prima facie case. |If there are any factual inaccuracies in this letter
or additional facts which would correct the deficiencies explained above,
pl ease anend the charge. The anended charge should be prepared on a :
standard PERB unfair practice charge form clearly |abeled First Anmended
Charge. contain all the facts and al |l egati ons you wi sh to make, and

be signed under penalty of perjury by the charging party. The anended
charge nust be served on the respondent and the original proof of service
must be filed with PERB. |If | do not receive an anended charge or

wi t hdrawal fromyou before May 2, 1994, | shall dismss your charge. |If
you have any questions, please call ne at (916) 322-3198 ext. 358.

Sincerely,

Rbg%% Smth
Board Agent

cc: Judy Boatwri ght



