STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

DR. WELBORN G FREEMAN, JR, )
Charging Party, )) Case No. SF-CO 454
V. )) PERB Deci si on No. 1057
CAKLAND EDUCATI ON ASSOCI ATI ON, 9 Sept enber 14, 1994
Respondent . ;

Appearance: Dr. Wl born G Freeman, on his own behal f.
Before Caffrey, Garcia, and Johnson, Menbers.
DECI SI ON

GARCI A, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by Dr. Wl born G Freeman, Jr.
(Freeman) of a Board agent's dismssal (attached hereto) of his
unfair practice charge. In the charge, Freeman alleged that the
Cakl and Education Association (CEA) violated section 3543.6 of

t he Educational Enployment Rel ations Act (EERA or Act)?® by

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherw se indicated, all statutory references herein are
to the Government Code. Section 3543.6 provides, in pertinent
part:
It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with a public school enployer of
any of the enployees of which it is the

excl usive representative.



discrimnating and taking reprisal actions against Freeman
because of his exercise of rights protected by the Act.? The

~ Board agent dism ssed his charge and refused to issue a conpl aint
on the grounds that sone of Freeman's allegations were untinely
filed; for the remaining tinely filed allegations, the Board
agent found that Freeman had failed to state a prima facie case
of a violation of EERA section 3543.6.

The Board has reviewed applicable statutes and case |aw, the
warning and dism ssal letters, the original and anended char ges,
Freeman's appeal ® and the entire record in this case. The Board
finds the Board agent's dism ssal to be free of prejudicial error
and adopts it as the decision of the Board itself.

DI SCUSS| ON

On appeal, Freeman chal l enges the Board agent's dism ssal of
his allegations as untinely. He argues that the statute of
limtations did not begin to run on any of his allegations until
Cct ober 1993,“% based on a "continuing chain of events" theory

and citing the proposed decision in Jefferson School District

\e take jurisdiction because: (1) Freeman is an enpl oyee
and OEA is an enployee organization as defined in EERA;, (2) sone
of Freeman's allegations were tinely filed as unfair practice
charges; and (3) we found no grievance agreenent between Freenman
and OEA to delay PERB jurisdiction under EERA section
3541.5(a)(2). Menber Johnson concurs in the result that PERB has
jurisdiction to hear this matter and excepts to Menber Garcia's
anal ysis of how and in what manner PERB obtai ned jurisdiction.

3No response to the appeal was filed by CEA
“The original unfair practice charge was filed Novenber 19,

1993; an anended unfair practice charge was filed February 15,
1994.



(1980) PERB Deci sion No. 133 (Jefferson).® The Jefferson case
did not involve the statute of limtations and is inapplicable.
Even if all allegations were tinely, the entire charge was stil
properly dismssed for failure to state a prima facie case on the
merits.

Freeman's appeal does not overcone the Board agent's
conclusion that he had not stated a prima facie case for any
charges. Rather, on appeal, he raises for the first tine
numerous new al | egations® of reprisal without addressing the
weaknesses identified in the warning letter. Freeman argues that
a prima facie case exists based on the new all egati ons and new
evi dence, w thout specifying when the events occurred.

PERB Regul ati on 32635 states,’ in pertinent part:

W& note that the version of the case fromwhich Freeman
cites was appealed to the Board itself. On appeal, the Board
affirmed the hearing officer's finding "that the Association did
not insist to inpasse on negotiating matters outside the scope of
representation.” (lLd. at p. 64.)

®Those new al | egations included clains that, anmong ot her
things, OEA violated its own procedure for running Faculty
Advi sory Committee elections; that OEA violated the District's
Affirmative Action policy; that OEA "recruited" enployees to nake
fal se all egations of sexual harrassnment agai nst Freeman; that OEA
intentionally lost grievances it handled for Freeman, in reprisa
for his exercise of "legal rights,” such as nenbership in a riva
union; that OEA and the District "conspired to commt fraud" by
consolidating his position; and that CEA failed to enforce
unspecified violations of the contract between COEA and the
District.

'PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq.



(b) Unl ess good cause is shown, a charging
party may not present on appeal new charge
al | egati ons or new supporting evidence.
(Enphasi s added.)
Interpreting this regulation, PERB has been reluctant to
find that good cause existed to allow a party to raise new
al l egations or new evidence for the first tinme on appeal.® The

reason for this reluctance is stated in South San Francisco:

The purpose of PERB Regul ati on 32635(b) is to
require the charging party to present its

al | egati ons and supporting evidence to the
Board agent in the first instance, so that
the Board agent can fully investigate the
charge prior to deciding whether to issue a
conplaint or dismss the case.

As the Board noted in another case, when a party has the
opportunity to cure defects in his prima facie case at earlier
stages and does not do so, the Board is reluctant to allow himto
rai se such facts or evidence later.® The warning letter to
Freeman stated that if there were any factual inaccuracies in the
warning letter or any additional facts which would correct the
deficiencies explained therein, he should anend the charge
accordingly. While the lack of responsiveness by OEA to

Freeman's inquiries could inply an inproper notive, it is

8See, e.g., _South San Francisco Unified School District

(1990) PERB Deci sion No. 830 (South San FranciscqQ); Assqciation
of California State Attorneys (Wnston) (1992) PERB Deci sion

No. 931-S; California School Enployees Association (Watts) (1993)
PERB Deci sion No. 1008; California State Enpl oyees Association
(Hackett) (1993) PERB Decision No. 1012-S; California Schoo

Enpl oyees Association (lLaFountain) (1992) PERB Decision No. 925.
In all the above cases, the Board found no good cause exi sted
because no expl anation was offered.

°See LaFountain., supra.



Freeman's burden to make the case. Freeman did not cure those
deficiencies in his anmended charge, and he has not offered any
reason why the Board should consider the new allegations on
appeal now.

In conclusion, we find that Freeman has not denonstrated
good cause for the Board to consider the new allegations
contained in his appeal. The remainder of Freeman's appeal is an
attenpt to overcone deficiencies in tineliness and establish a
prima facie case. The effort is insufficient. Therefore, we
affirmthe Board agent's dism ssal of Freeman's unfair practice
char ge.

ORDER

The unfair practice charge in Case No. SF-CO 454 is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Menmber Johnson joined in this Decision.

Menber Caffrey's concurrence begi ns on page 6.



CAFFREY, Menber, concurring: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on appeal by
Dr. Welborn G Freeman, Jr. (Freeman) of a Board agent's
dism ssal of his unfair practice charge. |In his charge, Freeman
al l eged that the Qakl and Educati on Association (CEA) violated
section 3543.6(b) of the Educational Enploynent Relations Act
(EERA) by failing to fairly represent him and by retaliating and
di scrim nating agai nst hi m because of his exercise of rights
protected by EERA
| have reviewed the entire record in this case and | find
the Board agent's dismssal to be free of prejudicial error.
Therefore, | concur in adopting it as the decision of the Board
itself.
| wite separately to expressly reject Menber Garcia's
statenment regarding Board jurisdiction in this case, which
appears in footnote 2.
EERA section 3541.5(a)(2) provides, in pertinent part, that
PERB shal | not:
| ssue a conplaint against conduct also
prohi bited by the provisions of the agreenent
between the parties until the grievance
machi nery of the agreenent, if it exists and
covers the matter at issue, has been
exhausted, either by settlenment or binding
arbitration.
The Board has interpreted this section as denying it
jurisdiction in cases in which the conplained of conduct is

arguably prohibited by provisions of a collective bargaining

agreenment (CBA) in effect between an _enployer and an enpl oyee




organi zation, when the CBA provides for a grievance procedure
covering the conduct and culmnating in binding arbitration.

(Lake Elsinore School District (1987) PERB Decision No. 646.)

The Board has not interpreted the EERA section 3541(a)(2)
reference to "the agreenent between the parties” to include an

agreenent between an enplQyee organization and an enployee. Yet,

in footnote 2, Menber Garcia states that there is "no grievance
agreenent between Freeman and OEA to delay PERB jurisdiction
under EERA section 3541.5(a)(2)" in this case.

Menber Garcia offers no explanation and cites no authority
for this novel interpretation, which is inconsistent with PERB

precedent. | reject this unsubstantiated view.



STATE OF CALIFORNIA - PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 557-1350

February 23, 1994
Dr. Wl born G Freenan, Jr.

Re: DISM SSAL O UNFAI R PRACTI CE CHARGE REFUSAL TO | SSUE
COWPLAI NT
Dr. Wlborn G Freeman. Jr. v. Qakland Education Associ ati on
Unfair Practice Charge No. SF-CO 454

Dear . Fr eenman:

The above-referenced unfair practice charge, filed on Novenber
19, 1993, alleges that the Cakl and Education Associ ation

. (Association) failed to fairly represent himw th regard to a
transfer and the elimnation of an annuity. This conduct is
all eged to violate Governnent Code section 3543.6 of the
Educati onal Enpl oynent Rel ations Act (EERA).

| indicated to you, in ny attached |letter dated January 28, 1994,
that the above-referenced charge did not state a prima facie -
case. You were advised that, 1f there were any factua

| naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should anmend the
charge. You were further advised that, unless you anended the
charge to state a prinma facie case or withdrew it prior to
February 9, 1994, the charge would be dismssed. You were
granted an extension of tinme to file an anended charge.

On February 15, 1994, an anended charge was filed. The anended
charge contains new al | egations in substance as follows. The
amended charge alleges that M. Freeman is an African-Arerican.
It further alleges that Freenman elected not to join the

Associ ation and that he was known by the Association to have
participated in a rival enployee organization. The anmended
charge asserts that his grievance has renmained on the third |eve
since 1989 because of his decision not to join-the Association
and his nmenbership in a rival organization.

Al t hough the anmended charge asserts the theory that the

Associ ation failed to pursue a grievance because of Freenan's
protected activity of electing not to join the Associ ation and
Earticipating inarival organization, this new claimappears to
e untinely. Freenman knew or shoul d have known that the _
Associ ation was failing to Process his grievance when it failed

"to return his telephone calls or reply to his correspondence.



D smssal, etc.
SF- G0 454
February 23, 1994
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Correspondence attached to the charge indicates that these events
occurred in August 1991 and Septenber 1992. Only violations

di scovered within six nmonths of the filing of the charge, or
after May 19, 1993, nay be consi dered. .

Therefore,'l_an1dLsnissing the charge based on the facts and
reasons contained in ny January 28, 1994 letter as well as those
‘stat ed above. :

Rght 1o Appeal

Pursuant . to Public EnPIo%nent_FE[ations Board regul ati ons, you
may obtain a reviewof this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent bz t el egraph
certified or Express United States nmail postnarked no |ater

than the |ast date set for filing. (Cal. Code of Regs., tit. 8§,
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinely aPpeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copi es of a statenment in opposition within twenty (2%% cal endar
days follow ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

L Vi
Al l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"
must acconpany each copy of a docunent served upon a party or
filedwith the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunment will be considered properly "served' when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Extension of Tine

A request for an extension of tine, in which to file a docunent
wth the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
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extension nust be filed at |least three (3) calendar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
Bosition of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

a te

I f no aploea! is filedwthin the specified tinme [imts, the
dismssal wll becone final when the tine [imts have expired.

Si ncerely,

'ROBERT THOWPSON
Deputy Ceneral GCounsel

DONN GINOZX
Regi onal Attorney

At t achnent

cc: Ranon E. Ronero



STATE OF CALIFORNIA : - ( PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

I
A )

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 557-1350

January 28, 1994
Dr. Wl born G Freenman, Jr.
Re: WARN NG LETTER

Dr. Wlborn G Freeman. Jr. v. Cakland Education Associ ation
Unfair Practice Charge No. SF-CO 454

" Dear M. Freenan:

The above-referenced unfair practice charge, filed on Novenber
19, 1993, alleges that the (Qakl and Educati on Associ ati on
(Association) failed to fairly represent himwith regard to a
transfer and the elimnation of an annuity. This conduct is
alleged to violate Governnent Code section 3543.6 of the
Educati onal Enpl oynent Rel ations Act (EERA). :

I nvestigation of the charge reveal ed the foll ow n%. The
Associ ation is the exclusive representative of a bargaining unit
conposed of certificated enpl oyees of the Qakland Unified School
Dstrict (Dstrict). Dr. Wlborn G Freeman, Jr. is enployed as
-a teacher in the District. He posseses a California Standard
Teaching Oredential to teach the ma%' or subjects of social science
and history and the m nor subject of business education. Prior
to 1989, he taught at Montera Juni or H gh School, a school
located in a "hills" area of CQakland. Purportedly because of
projected declining enrollment at Montera, there was a need to
consol i date one teaching position for the 1989-90 school vyear.
The Montera principal reported to Freeman that the school did not
have a history assignnment for the comng year and therefore his
position was consolidated. After a review of Freeman's teaching
credential, the programmati c needs of Montera, and staff
credentials, the Dstrict consolidated Freeman's position. He
was subsequently transferred to Calvin Simons Junior H gh

- School, a school with predomnantly [owseniority teachers and
| ow achi eving students, located in the "flat-1ands" area, which
has a high crine rate. Sonetine in 1989, he filed a grievance
with the Association as his representative to challenge the
consol idation. The charge does not state on what |anguage in the
col | ective bargai ning agreenent he based his clains.

I n August 1991, Freeman wote a letter to the Association's
representative, Ward Roundtree, thanking himfor handling his
grievance and asking for the findings when they becone avail abl e.
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Under a provision of the collective bargaining agreenent cited by
Freeman 1n a letter to Roundtree, dated Septenber 10, 1992,
teachers transferred by consolidation have the option of
returning to the school fromwhich the?ﬁ/| were transferred if an
equi val ent position for which the teacher is qualified and
credenti al ed becones available. Freeman stated in the letter
that a Wiite femal e teacher without tenure and with |ess
seniority was teaching the sane classes as Freenan. He denanded
that Roundtree review his pending grievance and asked how long it
woul d remai n pendi ng. :

The charge contains a photocopy of a certified nail receipt for a
| etter addressed to Roundtree in March 1993, but there is no
I ndication of the contents of this letter.

Freeman, who is bl ack, asserts that since Septenber 1993, the
Associ ation has systenmati cal I){1 practiced race and age
di scrimnation. Teachers with high seniority and white teachers
wth the same seniority as Freenman are allowed to teach in the
"hills" schools. This is alleged to violate the Association's
"affirmative action contract."

The charge alleges that the Association negotiated with the
Dstrict to elimnate an annuity for teachers, which continues

for the admnistrative staff. The teachers on staff had the 7.5%
annuity contribution transferred to a salary increase, which is
subject to incone taxation. New teachers sinply received a 7.5% -
i ncrease and therefore" did not suffer the same adverse tax

| npact . .

Al'l of the above-described conduct is alleged to violate the
Equal Protection clause of the 14th Arendnent, the 1964 QG vi l
Rights Act, and the Urruh GQvil R ghts Act. .

The char ge alleges that Association representative Marilyn
Jamerson engaged in a reprisal against Freeman by public Y
humliating himas a result of tanpering with voting results
durln% a Faculty Advisory Commttee. In Cctober 1993, Freenman
was the only teacher not given a cal cul ator needed for student
testing. At an unidentified tine, Freeman alleges that the
Association failed to respond to a request by himto file a
gri evance.

Based on the facts stated above, the charge as presently witten
fails to state a prina facie violation of the EERA for the
reasons that follow

In order to state a prina facie violation regarding |ack of
grievance representation, the Charging Party nust show that the
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Associ ation refused to process a neritorious grievance for
arbltrary, discrimnatory, or bad faith reasons. In United
hers of Los Angel LLins) (1983) PERB Dec. No. 258), the

PubI I ¢ Enpl oynent Rel ations Board (PERB) stated:

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgrment in handling a grievance does not
constitute a breach of the union's duty.
[Atations.]

A uni on naﬁ exercise its discretion to
determne how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are m ni nmal .

It has al so been stated that in order to state a prima facie case
of arbitrary conduct violating the duty of fair representation, a

charging party:

" . must at a-mninuminclude an assertion
of sufficient facts fromwhich it becones
appar ent how or i n what manner the excl usive
representative's action or inaction was:
without a rational basis or aev0| d of honest
j udgnent. (Enphasis added.) (Reed District

Teachers Associ at | on CTA I\EA (Faeye (1983)
crting

Teachers Pr of essi onal Associ at i on (Fﬁ ro)
(1980) PERB DEC. No. 124.)

The charge fails to allege sufficient facts fromwhich it can be
concluded that a prima facie violation occurred under the
standards articul ated above. There is insufficient evidence to
denonstrate that the Association failed to pursue a neritorious
grievance, or if it did, that it did so for arbitrary, .
discrimnatory, or bad faith reasons. The charge shoul d contain
the | anguage of the contract alleged to have been violated in
order to establish that the grievance potentially had nerit.

Al though there are allegations of discrimnation based on age and
race, the charge fails to articul ate how such notivations
actually played a role in the Association's handling of his
grievance. The nere fact that the District assigns younger,
white teachers to "hills" school does -not establish that the
Associ ation has been a participant in these actions, and w thout
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more, does not denonstrate that the Association supports the
policy by failing to enforce the contract with regard to civi
rights obligations. The allegation that the Association's _
conduct violates the 14th Anendnent and civil rights statutes is
not within PERB's jurisdiction and the Association has no duty to
enforce such provisions, unless they or parallel provisions are
contained in the collective bargaining agreenent. (&nard Schoo
Dstrict (1988) PERB Dec. No. 664; California Faculty Assocration
(Poner ant sev) (1989) PERB Dec. No. 698-H)

The al l egations regarding the consolidation and/or transfer
?rlevance al so appear to be untinely. In order to be tinely
iled, a charge nust be filed within six nonths of the conduct
alleged to constitute the unfair practice. The statute of
limtations period conmrences to run when the_charglng party knew
or shoul d have known of the conduct giving rise to the alleged
unfair practice charge. %;%qents of the University of Galitornia
(1983% PERB Dec. No. 359- ~ The Tast correspondence noted in
the charge with respect to this grievance(s) took place in March
1993. But only conduct -after May 19, 1993 nmay be consi dered.

The issue of the Association negotiating to convert the annuity
to a salary increase involves sonewhat different considerations.
PERB has hel d that an excl usive representative is accorded

consi derabl e discretion in the negotiations process. |n Redl ands
Teachers Associ ation (Faeth and McCarty)_(1978) PERB Dec. No. 72,
PERB quoted the follow ng ['anguage of the U S. Suprenme Court:

Any, authority to negotiate derives its
principal strength froma delegation to the
negotiators of a discretion to nmake such
concessi ons and accept such advantages as, in
the light of all relevant considerations,
they believe will best serve the interests of
the parties represented. A major
responsibility of negotiators 1s to mei?h t he
rel ati ve advantages and di sadvant ages o
differing proposal . . . Inevitably,
differences arise in the manner and degree to
whi ch the terns of any negotiated agreenent

af fect individual enployees and cl asses of

enpl oyees. The nere exi stence of such
ditferences does not make theminvalid. The
conpl ete satisfaction of all who are
represented is hardly to be expected. A wi de
range of reasonabl eness nust be allowed a
statutory bargaining representative in
serving the unit it represents, subject
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al ways to conplete good faith and honesty of
purpose in the exercise of its discretion.

(Ford Motor Co, v. Huffman (1953) 345 U. S.
330 [31 LRRVI2548, 2551].)

In Service Enployees International Association (Kimmett) (1979)
PERB Dec. No. 106, PERB stated: ' .

. The duty of fair representation inplies sone
consideration of the views of various groups
of enpl oyees and sone access for
conmuni cation of those views, but there is no
requi rement that fornmal procedures be
established. (Qtations omtted.)

{dd.., at p. 11, “see al so Aﬁerlcan Federation
of State. Count State. Cbunt and Muni ci pal _Enpl oyees.

Council 10 (Av (/Nvarez) (1993) PERB Dec.
No. 984-H)

In order to state a prina facie violation involving a breach of
the duty of fair representation, facts nust be alleged in the
charge 1 ndicating how and in what manner the uni on acted without .
a rational basis or in away that was devoi d of ~honest judgnent.
(Reed. D strict Teachers Association. CTA NEA _(Reyes) (19803) PERB
Dec. No. 332.) The allegations fail to establish that the
decision to negotiate for a salary increase rather than an

annui ty exceeded the Association's discretion or was devoi d of
honest judgnent. The charge does not establish when the
a%reenent was negotiated and therefore does not establish that
the alleged violation is tinely.

Finally, the allegations under the heading of reprisals fail to
contain sufficient details to enable the undersigned to determne
if a prima facie violation has been stated under the standards
expl al ned above and/ or whet her the aIIegatlons are tinely. A
charging party's obligation is to provide a "clear and conci se
statenent of the facts and conduct alleged to constitute an
unfair practice." Regul ati on 32615(a)(5) [Cal. Code of
Regs., tit. 8, sec. 32615( ? (51.)

For these reasons the charge, as presently witten, does not
state a prina facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ai ned above, please anend the charge. The
amended charge should be prepared on a standard PERB unfair
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practice charge form clearly |abel ed Eirst Arended Charge,
contain all the facts and al | egations you w sh to make, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the original
proof of service nust be filed with PERB. |If | do not recelve an
amended charge or withdrawal fromyou before Eebryary 9. 1994 |
shall dismss your charge. |If you have any questions, please
call me at (415) 557-1350.

Sincerely,

i
DONNG NOPRE

Regi onal Attorney



