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Attorney, for University Council - Anmerican Federation of
Teacher\ s.
Before Caffrey, Garcia and Johnson, Menbers.
DECI SI ON

GARCI A, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by Ning-Ping Chan
(Chan) of a Board agent's dism ssal (attached) of her unfair
practice charge. Chan filed the unfair practice charge on
April 7, 1994, alleging that the University Council - Anmerican
Federati on of Teachers (UCAFT) violated its duty of fair
representation in handling a grievance for Chan. This conduct

was alleged to violate section 3571.1 of the H gher Education

Enpl oyer - Enpl oyee Rel ations Act (HEERA).! After investigation

'HEERA is codified at Government Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Government Code. Section 3571.1 states, in pertinent part:

It shall be unlawful for an enpl oyee
or gani zation to:



the Board agent dismssed, the charge for failure to state a prinma
facie viol ation of HEERA

The Board has reviewed the entire record, and we hereby
affirmthe Board agent's dism ssal.

JURI SDI CTI ON

The Board has jurisdiction because: (1) Chan is an enpl oyee
and UC- AFT is an enpl oyee organi zation as defined in HEERA, and-
(2) Chan's allegations were tinely filed as unfair practice
char ges.

CHAN S REQUEST FOR REVI EW OF DI SM SSAL

On June 13, 1994, Chan filed a "request for review' of the
dismssal. That letter refers to filing an "appeal"” but fails to
identify the "specific issues of procedure, fact, |aw or
rationale to which the appeal is taken" as required by PERB
Regul ation 32635(a) . ?

(e) Fail to represent fairly and inpartially
all the enployees in the unit for which it is
t he exclusive representative.

’PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. PERB Regul ation
32635(a) reads, in pertinent part:

The appeal shall

(1) State the specific issues of procedure,
fact, law or rationale to which the appeal is
t aken;

(2) ldentify the page or part of the
di sm ssal to which each appeal is taken;

(3) State the grounds for each issue stated.
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DL SCUSSI ON
The warning and dismssal letters denonstrate that the Board
agent performed a thorough review of the pertinent details, and
followed the relevant PERB precedent to correctly conclude that
Chan failed to allege a prima facie case of a HEERA viol ation.
ORDER
The Board hereby AFFIRVMS the Board agent's dism ssal of the

unfair practice charge in Case No. SF-CO 36-H.

Menbers Caffrey and Johnson joined in this Decision.
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177 Poet Street, 9th Floor

San Francisco, CA 94108-4737
(415) 557-1350

May 27, 1994
Ni ng- Pi ng Chan

Re: DI SM SSAL OF UNFAI R PRACTI CE CHARGE/ REFUSAL TO | SSUE
COWVPLAI NT o
Ni ng-Ping Chan v. University Council - Anerican Federation
of Teachers
Unfair Practice Charae No. SF-CO 36-H

Dear Ms. Chan:

‘The above-referenced unfair practice charge, filed on April 7,
1994, alleges, inter alia, that the University Council - Anmerican
Federati on of Teachers (UC AFT) breached its duty of fair
representation to Ning-Ping Chan regarding a grievance concerning
her years of professional service at the University of California
at Berkeley (University). This conduct is alleged to violate
Gover nment Code section 3571.1 of the Hi gher Education Enpl oyer-
Enpl oyee Rel ati ons Act (HEERA).

| indicated to you, in ny attached letter dated May 18, 1994,
that the above-referenced charge did not state a prima facie
case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained_ in that letter, you should anend the
charge. You were further advised that, unless you anended the
charge to state a prima facie case or withdrew it prior to Muy-
26, 1994, the charge woul d be di sm ssed.

On May 24, 1994, you filed a letter pointing out the factual
inaccuracies in my May 18, 1994 |etter and raising argunments
supporting the issuance of a conplaint. Those matters which are
pertinent to the case will be sunmmarized bel ow.

The May 18, 1994 letter states that the University infornmed Chan
in October 1992 that she would not be receiving a three-year
appoi nt ment . Chan points out that the University did not inform
her of this in October 1992. The one-year appointment which she
accepted around that time was a position which the departnent '
urgently needed to fill. Chan accepted the position out of

|l oyalty and did not question then the University's failure to
grant her a |onger term appointnent. Chan assuned that the one-
year position would be followed by a "long termposition." She
now asserts that the University attenpted to mani pulate Chan into
accepting the one year position in order to aid its plan to deny
her a three-year appointnent. Chan also assuned that by granting
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t he one-year appointnent the University had "inplicitly"
performed the .performance eval uation that the Menorandum of
Understanding (MJ requires as a condition precedent to
receiving a three-year appointnent.

In addition, Chan argues that the University withheld the basis
for its calculation of her years of service until it responded at
Step Il of the grievance on Cctober 14, 1993. On this basis,
she alleges that UC- AFT was not faced with a tineliness problem

- - the grounds on which UC- AFT declined Chan's request for
arbitration. However, there is no evidence that UC AFT ignored a
meritorious argunment for tineliness based on the Cctober 14, 1993
date, or if it did, that it did so for arbitrary, discrimnatory

" or bad faith reasons.

The May 18, 1994 |etter states that the charge fails to indicate
how UC- AFT representative Goss' decision to skip Steps | and |
of the grievance procedure harnmed the preparati on of Chan's case.
Chan argues that Gross' election to forego Steps | and Il of the
gri evance procedure deprived her of the opportunity early on to
confront and refute the University's reasons for denying her
service credit in certain disputed classifications.

The May 18, 1994 letter states that the difference between Chan's
and Gross' calculation of years of service did not appear to be
crucial to the success of the grievance since G oss' incorrect
calculation resulted in nore than the necessary six years of

servi ce. Chan asserts that Gross presented Chan with her
calculation of the service credit five mnutes before the Step
1l meeting and included a 0.5 year of service in the title of
"Acting Instructor” which should not have been included. Because
this cal cul ati on was not supported by MOU | anguage, the
University refuted this anount of time and, as a consequence,
Gross' calculation of 6.33 years, without the 0.5 year credit,
fell below the m ninum six-year requirenent. Had G oss included
service in those titles which Chan sought to include, the six-
year requirenment would have been net. Thus, the difference

bet ween Gross' calculation and Chan's cal cul ation was material to
the outcone of the hearing. Chan further asserts that the _
propriety of including the service conprising Chan's cal cul ation
"is not subject to differences of opinion."™ Chan insists that
the MOU, to which Goss failed to refer in the Step Il neeting,
irrefutably establishes her eligibility. However, Chan does not

i nclude the | anguage of the MOU proving this. She al so does not
expl ai n how UC- AFT coul d have avoided the tineliness problemin
arbitration based on an argunent establishing an earlier date of
accunul ation of the six years (incorporating those periods of
servi ce whi ch Chan believes Goss should have included), as

expl ained by Ed Purcell in his Decenber 6, 1993 letter, wherein
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UC- AFT declined Chan's request for arbitration. Purcel |l noted
that an earlier date of accunul ati on woul d have put Chan on
notice of the contract violation at yet an earlier date, causing
an even greater |apse of tine between the violation and the
filing of the grievance.

The May 18, 1994 |etter states that the charge fails to specify
the grounds for concluding that UC- AFT breached its duty of fair
representation with respect to a potential grievance all eging
retaliation for Chan"s union activities. - Chan asserts that the
University retaliated, and continues to retaliate, against her
for union activity in violation of the MOU and that UC- AFT chose
to ignore her neritorious grievance as to this matter. The
University's retaliation was making a "fraudulent claim that she
had "accunul ated 5.5 years of service by Decenber 1991" and
suggesting that "she should quietly leave.”" No date is given as
to when the University made this fraudul ent claimor when Chan
requested, and UC- AFT refused, to process the grievance based on
this conduct. Chan's letter appears to indicate that the
University's fraud occurred followng a break in service which
ended on Cctober 31, 1992, which would nmake any all egation of a
breach of a duty of fair representation untinely. (Gov. Code,
sec. 3563.2(b).) No additional information is provided to
establish that UC- AFT refused to process a neritorious grievance
based on retaliation for arbitrary, discrimnatory or bad faith
reasons.

The May 18, 1994 letter states that the charge |acks evidence
that UC-AFT's refusal to arbitrate Chan's years-of-service-
grievance was "without a rational basis or devoid of honest
judgnent." Chan asserts that UC-AFT's decision to decline to
take her case to arbitration was conpelled by Gross' earlier "bad
faith conduct” in representing her at Step Ill. She clains that
it is inprobable that Gross' conduct, involving a list of factors
not repeated here, would suggest an honest or good faith handling
of her grievance. She also contends that Gross' conduct inplies
that Gross engaged in conplicity with the University to maintain
its fraudul ent calculation of her years of service.

The May 18, 1994 |etter states that the charge |acks evidence
concerning UC- AFT' s inproper w thholding of evidence. Chan
clains that the University's conduct, including its Cctober 14,
1993 cal cul ation of her years of service, its advertising of a
vacancy to teach a course for which she was qualified to teach
and its failure to offer her a position, constitute a continuing
violation of the provisions regardi ng post-six-year appointnents.
She clainms that UC AFT nust know of a |egal precedent that woul d
avoid the tineliness problens with the years-of-service :
gri evance, based on a continuing violation theory or on Chan's
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failure to discover the University's basis for calculating her
service credit until its October 14, 1993 letter

The undersi gned has considered the foregoing facts and argunents
and concludes that they fail to denonstrate that UC-AFT failed to
pursue a neritorious grievance for arbitrary, discrimnatory or
bad faith reasons involving either a contract violation of Chan's
right to a post-six year appointment or retaliation for. union
activities. The additional evidence does not establish that

UC- AFT ignored, for arbitrary, discrimnatory or bad faith
reasons, a neritorious argunent that Chan's years-of-service
grievance was tinely. G oss' alleged m sconduct is not shown to
have necessarily conpelled Purcell's decision to reject the

gri evance nor denonstrate that UC- AFT breached its duty by
forfeiting a nmeritorious grievance as a result of failing to make

certain argunents at Steps I, Il, and Ill of the grievance
procedur e.
Therefore, | am di sm ssing the charge based on the facts and

reasons set forth above and in ny May 18, 1994 letter.
Right to Appeal

Pursuant to Public Enploynment Rel ations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph
certified or Express United States mail postmarked no | ater
~than the last date set for filing. (Cal. Code of Regs., tit. 8§,
sec. 32135.) Code of Civil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinmely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty (20) cal endar
days following the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

[ Vi

Al'l documents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"



D sm ssal, etc.

SF- GO 36-H
May 27, 1994
Page 5

nust acconpany each copy of a docunent served upon a party or
filed with the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The

- docunment will be considered properly "served' when personally
del i vered or deposited in the first-class nmail, postage paid and
properly addressed.

| Ext ensi on of Tine

A request for an extension of tine, in which to file a docunent
wth the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nmust be filed at least three (3) cal endar days before
the expiration of the tine required for filing the docunent.
The request nust indicate good cause for and, if known, the
Eosition of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Fi nal _Date

If no aploeal is filedwithin the specified tine lints, the
dismssal wll becone final when the tinme limts have expired.

Si ncerely,

ROBERT THOWPSON ;
Deputy Ceneral GCounsel

BY gy
DONNG NozZpx’
Regi onal Attorney

At t achnent

cc. Margot Rosenberg
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May 18, 1994
Ni ng- Pi ng Chan

Re: WARNI NG LETTER '
Ning-Ping Chan_v, University Council - Agerican Federation
of Teachers
Unfair Practice Charge No. SF-CO 36-H

Dear Ms. Chan:

The above-referenced unfair practice charge, filed on April 7,
1994, alleges, inter alia, that the University Council - Anerican
Federation of Teachers (UC AFT) breached its duty of fair
representation to Ning-Ping Chan regarding a grievance concerning
her years of professional service at the University of California
at Berkeley (University). This conduct is alleged to violate
Governnent Code section 3571.1 of the Higher Education Enpl oyer-
Enpl oyee Rel ations Act (HEERA).

| nvestigation of the charge revealed the following. N ng-Ping
Chan began teaching Chinese at the University of California at
Berkeley in the fall of 1971. Over the next twelve or nore
years, she taught Chinese for at |east 18 quarters in the East

Asi an Languages Departnent.” This service qualified her for the
benefits under the Menorandum of Understanding (MJJ) for the
bargai ning unit of non-Senate instructors, represented by the

UC- AFT. During a portion of this instructional tine she was al so
pursui ng an advanced degree.

On Septenber 17, 1991, Chan filed a grievance under the UC AFT
MOU after she was notified that her medical benefits coverage had
| apsed due to a break in service. The charge does not indicate
how this grievance concl uded. _

Sonetinme in approxi mately COctober 1992, the University al so

i nformed Chan that she would not be receiving a three-year
appoi nt ment because she had only 5.5 years of qualified service.
This constituted a violation of the UC-AFT MOU and the rights of
post - si x-year appointees. The University also failed to conduct
a performance eval uation prior to Novenber 1992, as required by
the MOU. By a letter dated October 26, 1992, Chan was offered a
one-year appoi ntnent, which she accepted.

In July 1993, the University sent Chan a formrequesting a
forwardi ng address, which Chan conpleted and returned. The form
was a Notice of Resignation Form which the University apparently
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| ater asserted operated to deprive Chan of continuing enpl oyrent.

Chan filed a grievance protesting these actions on May 18, 1993
and anmended it on August 6, 1993. She was represented by Mary
Ruth Gross of UG AFT.

The charge alleges that G oss elected to nove the grievance
directly to Step Ill, elimnating additional time and a chance to
discredit the University's defense. However, the charge does not
i ndi cate how the additional tinme would have aided Chan in the :
preparation of her case.

The charge alleges that G oss failed to represent Chan
%ﬁproprlately at the Step Il neeting because G oss presented
han Wi th her calculation of Chan's years of service only five
mnutes prior to the neeting. GCnhan's figures were different but
she clains she | acked sufficient tinme to challenge G oss'
flgures. Ina letter attached to the charge dated Septenber 29,
1993 fromQGoss to University Labor Relations Manager Debra
Harrington, described as an addendumto the Step Il neeting,
G oss submtted argunments which Chan desired to be raised
concerning specifically the inclusion of time taught in the title
of Associate while Chan was a graduate student, in the title of
an Acting Instructor, and during sunmer sessions. "G 0ss
indicated a desire for additional tine to discuss certain issues
with col | eagues in UG AFT and on that basis, according to
Harrington's reply | etter dated Cctober 5, 1993, Harrington
agreed to hold off her-Step IIl response pending recei pt of the
additional information fromGoss. Harrington provided the Step
Il response in an Cctober 14, 1993 letter.

There continued to be a difference of opinion between Chan and

Q oss concern|ng the calculation of years of service. It is not

clear that the difference was crucial however, since G oss'

| ownest cal cul ation was 6.33 years through the end of the 1992-93
"year, or nore than enough to have qualified Chan for a three-year

aﬁpointnent at that tinme. In any event, when Chan requested that
the grievance be taken to arbitration, UG AFT, through Labor
Consul tant Edward Purcell, agreed to change its initial position

and to believe that all of the service in the title of Associate,
i ncl udi ng sumrer session teaching, should count toward the six
year threshold. However, Purcell, in his Decenber 6, 1993 letter
to Chan, communicated UG AFT' s decision not to take the grievance
to arbitration because the grievance was not tinely filed.

Based on the 55 years of service cal culation, which Chan chose
'not to dispute in Cctober 1992, she accepted the one-year
appointment in reliance on the incorrect calculation. Wen that
termwas conpleted, the University failed to offer her a three-
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year appointnment and as a consequence Chan filed her grievance.
In her October 14, 1993 Step |IIl response letter to Chan,
-Harrington contended that the grievance was not tinely filed
because it should have been filed within six nonths after Chan
was notified of the 55 year cal culation.

Purcell explained that if Chan's cal culation of years were relied
upon, her six year requirenment would have been fulfilled in the
fall of 1990, making the grievance several years |ate. I f an
argunent were advanced placing her eligibility for a three-year
appoi ntnment in 1992-93, UC-AFT believed that the Cctober 26, 1992
appoi ntnment letter constituted the first notice of a contract

vi ol ation.

The charge alleges that UC-AFT withheld information regarding a
"union affiliation definition-until 12-6-93." Purcell's Decenber
6, 1993 letter notifies Chan that it is willing to offer her a
$1, 000 reinmbursenent of attorney's fees if she desires to
institute a court action on her own. He then indicates that if
he receives proof of attorney service billings, he will submt
her case to state and national affiliates wth a request to

provi de additional matching funds.

The charge alleges that UC AFT refused to comence a "lega
action"” against the University on her behal f.

The charge alleges that UC-AFT failed to file a conplaint on her
behal f alleging that she had been denied a teaching load in
retaliation for union activities. The charge does not explain
.the basis for this claim

The charge alleges that UC-AFT failed to inform Chan of the’
exi stence of the Public Enploynent Relations Board (PERB).

Based on the facts state above, the charge as presently witten
fails to state a prima facie violation of the HEERA for the
reasons that follow

PERB has held that a breach of the duty of fair representation
occurs when a union's conduct toward a nenber of the bargaining
unit is arbitrary, discrimnatory, or in bad faith. (Rocklin
Teachers Professional Association (1980) PERB Dec. No. 124.) 1In
the context of grievance handling, PERB has defined the scope of
the duty as follow :

. Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnment in handling a grievance does not
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constitute a breach of the union's duty.
[Gtations omtted.]

A union may exercise its discretion to
determ ne how far to pursue a grievance in

t he enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are mni mal . [Gtations omtted.]
(United Teachers - Los Angel es (Collins)
(1982) PERB Dec. No. 258.)

In addition, in order to showa prima facie violation involving a
breach of the duty of fair representation, the charging party
must present facts which would justify a finding that the union
acted without a rational basis or in a way that is devoid of

honest judgnent. (Reed District Teachers Assogciation., CTA/ NEA
.(Reyes) (1983) PERB Dec. No. 332.)

The charge fails to provide specific facts indicating that UC AFT
failed to pursue a nmeritorious grievance for arbitrary,

di scrimnatory, or bad faith reasons. HEERA does not place an
absolute duty on UC-AFT to elevate a grievance to arbitration.

In its Decenber 6, 1993 letter, UC AFT articulated its reasons
for declining to take, the case to arbitration. There is no
showi ng that these reasons were wthout a rational basis or
devoi d of honest judgnent. The disputes which Chan had with
Gross concerning the processing of her grievance do not appear to
have adversely inpacted UC-AFT's representation of Chan. Nor
does the conduct on Gross' part appear to have been arbitrary,
discrimnatory, or in bad faith.

UC- AFT owes no duty of fair representation in regard to the
avenues of relief other than the grievance procedure.
(California Faculty Association (Pomerantsev) (1988) PERB Dec.
No. 698-H.) Therefore, UC-AFT's failure to institute a |lega
action on Chan's behalf and to notify Chan of the existence of
PERB fail to state a violation.

The all egations that UC- AFT failed to represent Chan regarding

- alleged retaliation for union activities and withheld information
contain insufficient evidence fromwhich to conclude that a
~violation occurred. There is no showi ng that UC-AFT forfeited a
meritorious grievance for arbitrary, discrimnatory, or bad faith
reasons. '
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For these reasons the charge, as presently witten, does not
state a prima facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ai ned above, please anend the charge. The
anended charge should be prepared on a standard PERB unfair
"practice charge form clearly |abeled First Anended_Charge,
contain all the facts and allegations you wish to nake, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the original

proof of service nust be filed with PERB. If I do not receive an
amended charge or withdrawal fromyou before May 26. 1994. | '
shall dismss your charge. If you have any questions, please

call nme at (415) 557-1350.
Si ncerely,

¢ ——

Tt ey

DONNG NOZ
Regi onal Attorney



