STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD

PATRICI A L. ALLEN,

Char gi ng Party, Case No. SF-CO 458

~
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V. ) PERB Deci si on No. 1065

- )
SAN JOSE TEACHERS ASSQOCI ATI ON, ) Novenber 4, 1994

CTA/ NEA, )
)
Respondent . )
)

Appearances: Patricia L. Allen, on her own behalf; California

Teachers Associ ation by Ranon E. Ronero, Attorney, for San Jose
Teachers Associ ation, CTA/ NEA

Before Blair, Chair; Caffrey and Garcia, Menbers.
DECI SI ON_AND _ORDER

CAFFREY, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by Patricia L. Allen (Alen) of
a Board agent's dismissal (attached hereto) of her unfair
practice charge. In her charge, Allen alleged that the San Jose
Teachers Associ ation, CTA/NEA (Association) violated her right to
fair representation guaranfeed under section 3544.9 of the
Educati onal Enploynment Rel ations Act (EERA) thereby violating
EERA section 3543.6(b). %

'EERA is codified at Government Code section 3540 et seq..
EERA Section 3544.9 states: '

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative for
the purpose of neeting and negotiating shall
fairly represent each and every enpl oyee in
the appropriate unit.

Section 3543.6 states, in pertinent part:



The Board has reviewed the entire record in this case,
including the warning and dismssal letters, Allen's unfair
practice charge and appeal, and the Association's response
thereto. The Board finds the warning and dism ssal letters to be
free of prejudicial error and adopts themas the decision of the
Board itself.

The unfair practice charge in Case No. SF-CO 458 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chair Blair and Menber Garcia joined in this Decision.

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.
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STATE OF CALIFORNIA {" . (‘ PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

S
b hef

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 557-1350

June 27, 1994
Patricia L. Allen

Re: DI SM SSAL OF UNFAI R PRACTI CE CHARGE/ REFUSAL TO | SSUE

COVPLAI NT
Patricia L. Allen v. San Jose Teachers Associ ati on. CTA/ NEA

Unfair Practice Charge No. SF-CO 458

Dear Ms. Allen:

The above-referenced unfair practice charge, filed on April 25,
1994 and anended on April 29, My 24, and June 16, 1994, all eges
that the San Jose Teachers Association (Association) failed to
properly represent Patricia L. Allen with respect to certain

di sputes with the San Jose Unified School District (District).
This conduct is alleged to violate Governnent Code section 3543.6
of the Educational Enploynent Relations Act (EERA).

| indicated to you, in ny attached letter dated June 10,- 1994,
that the above-referenced charge did not state a prinma facie
case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended the
charge to state a prinma facie case or withdrew it prior to June
20, 1994, the charge woul d be di sm ssed.

| granted you an extension to file an anended charge until June
27, 1994. | received an anended charge on June 17, 1994 and
addi ti onal docunentation on June 17, 21, and 27, 1994.

The undersigned has reviewed the additional information but
concludes that the evidence is insufficient to state a prinm
facie violation for the reasons stated in the June 10, 1994

letter.
Therefore, | amdism ssing the charge based on the facts and
reasons stated above and those contained in ny June 10, 1994
letter.

Ri ght to Appeal

Pursuant to Public Enploynment Relations Board regul ations, you
may obtain a review of this dismssal of the charge by filing
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an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph
certified or Express United States nmail postmarked no |ater

than the |ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Cvil Procedure section 1013 shall apply.
The Board's address is: :

Publ i c Enpl oynent Rel ati ons Board
1031 '18th Street
Sacranento, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
days followi ng the date of service of the appeal. (Cal. Code of
'‘Regs., tit. 8, sec. 32635(b).)

Servi ce

Al'l docunments authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon -a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docurment will be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ension _of Tine

A request for an extension of tinme, in which to file a. docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nmust be filed at least three (3) cal endar days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and, if known, the
‘position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Final Date

If no apPea! is filedwithin the specified tine limts, the
dismssal wll becone final when the tine limts have expired..

Sincerely,

ROBERT THOMPSON
Deputy Ceneral Counsel

Y R ENE
Regi onal Attorney

At t achnent

cc: Ranon E. Ronero



STATE OF CALIFORNIA [ ’ PETE WILSON, Governor
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PUBLIC EMPLOYMENT RELATIONS BOARD

AT,

San Francisco Regional Office
177 Post Street, 9th Floor

San Fraﬁcisco, CA 94108-4737
(415) 557-1350

June 10, 1994
Patricia L. Allen .
Re: WARNI NG LETTER

Patricia L. Allen v. San Jose Teachers Associ ati on. CTA/ NEA
Unfair Practice Charge No. SF-CO 458

Dear Ms. All en:

The above-referenced unfair practice charge, filed on April 25,
1994 and anended on April 29 and May 24, 1994, alleges that the
San Jose Teachers Association (Association) failed to properly
represent Patricia L. Allen with respect to certain disputes with
the San Jose Unified School District (District). This conduct is
all eged to violate Governnent Code section 3543.6 of the

Educati onal Enpl oynment Rel ations Act (EERA).

| nvestigation of the charge reveal ed the follow ng. Patricia L
Al l en has been enpl oyed as a teacher since 1969. Allen's
bargaining unit is exclusively represented by the San Jose
Teachers Associ ati on CTA/ NEA (Association). Allen underwent
breast cancer surgery in January 1992 and subsequently went on
disability | eave for various periods thereafter. She was out for
portions of the spring 1992 senester. Allen did not receive a

cl assroom observation and eval uation during the 1991-92 school
year.

Al | en asked Associ ati on Executive Director Brian MKenna on
several occasions during the period fromApril to June 1992 to
prepare a grievance on her behalf regarding the District's
failure to conduct the evaluation. MKenna inforned Allen that
she did not have a basis for a grievance because All en had been
on | eave for portions of the year to receive chenotherapy

treat nents.

Allen filed her own grievance challenging the District's failure
to conduct the classroom observation and eval uation. The
grievance was not resolved. Allen later requested "closure" of
the grievance in the spring of 1992.

Allen filed for a sunmer school position in the sumer of 1992
but was rejected allegedly due to her disability. Returning to
work in the fall of 1992, Allen again requested "closure" on the
grievance with respect to the classroom observati on and
evaluation. Allen conplained to McKenna about the District's
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failure to reach closure on the grievance. MKenna advi sed Al l en
that her grievance was w thout nerit. -

Al l en was on | eave for surgery fromNovenber 18, 1992 through
January 6, 1993. Patti Gegory, Hoover Mddle School Principal,
instructed Allen that she would initiate the eval uation process
anew and conduct two observations. Gegory observed Allen in
March 1993, which resulted in a "good" witten eval uation.
Gregory announced that she would conduct a second observation on
April 29, 1993. Allen objected. Allen alleges that the District
vi ol ated unidentified procedural provisions of the collective

bar gai ni ng agreenent when it undertook the second eval uation
Al l en requested representation fromthe Association. She was
told that the District was entitled to conduct the second
observation but that the Association would file a grievance to
chal  enge the second evaluation if it were negative. MKenna
refused to personally attend the assessnment conference held in
connection with the second evaluation. On March 23, 1993, Allen
filed a conplaint with the Equal Enploynment Opportunities .
Comm ssion (EEOC), alleging racial discrimnation in the conduct
of the eval uations.

Gregory issued the second witten evaluation on May 5, 1993.
Allen filed a grievance Against this evaluation on May 27, 1993.
G egory refused to revise the evaluation. She told an

Associ ation representative not to assist Allen with the
grievance. Allen alleges that because she had filed a grievance,
the District began to collect conplaints against her from
students between May 1993 and Septenber 1993. By letter dated
May 27, 1993, Gegory issued Allen a letter of reprimnd for

al l egedly threatening students if they were disruptive during the
cl assroom observations. By letter dated May 27, 1993, Ken
Yamasaki, Assistant Superintendent, issued a notice of
~unpr of essi onal conduct reiterating the accusations of G egory.
Al l en alleges that these acts occurred because she filed a
grievance and were unfair because she was not provided with an
opportunity to reformher conduct prior to the actions.

Al l en requested that the MKenna file grievances against the
letter of reprimand and notice of unprofessional conduct. He
refused. Allen filed a grievance on June 21, 1993 chall engi ng

t he eval uati on on procedural grounds as well as the letter of
reprimand and notice of unprofessional conduct. The Association
only provided assistance in typing the grievance. As of August
1993, the letter of reprimand and notice of unprofessional
conduct were no longer in Allen's personnel file. During the
sumrer of 1993, MKenna told Allen that he had heard she had a
"discipline problem"” Allen alleges that the reason McKenna told
her this was because he knew she was planning to conplain to the
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Associ ation Board of Directors about a physical confrontation
bet wen McKenna and herself during a nmeeting in his office on in
June 1993. Foll owi ng a neeting about MKenna's proposed changes
to Allen's witten response to her eval uation, MHKenna ordered
Al l en out of his office at closing time, Allen refused, and
McKenna then pushed Allen out of his office. Allen filed a
complaint with the police, which was rejected by the District
Attorney's office. - :

Al len alleges that MKenna concocted a series of events intended
to result in the District term nating her because she conpl ai ned
about her unfair treatnment and because she conplained to the.
Associ ation Board of Directors about their confrontation in June
1993.

Al len alleges that a District principal issued her a third letter
of reprimand during the sumer school session of 1993 three days
after her father died. There is no allegation regarding
McKenna's role in this action.

During the sunmer nonths, Allen retained the |egal services of
Priscilla Wnsl ow. W nsl ow communi cated to the District on
All en's behal f.

By letter dated Septenber 17, 1993, Association President Linda
Wl son inforned Allen that the Association Board of Directors had
met to discuss her conplaints. The Association outlined various
steps it intended to take to address sone of her conpl aints,

i ncluding requesting that the Association assign Wnslow to
represent her with regard to the letters of reprinmand and notice
of unprofessional conduct.

On Septenber 26, 1993, MKenna attended a neeting regarding a
parent conplaint about a student who had failed Allen's class.
McKenna wote a letter to the District protesting the use of the
letter against Allen. The District |ater noted the conplaint in
a 15-day suspension issued to Allen.

On Septenber 27, 1993, Allen attended a neeting concerning the
sumer session letter of reprimand. Association representative
‘Lora Travel er attended.

On Septenber 30, 1993, the District issued Allen a notice of
15-day suspension. The notice was based on three student
conplaints and the parent conplaint about the student who had
failed her class. MKenna "lured" Allen to the District offices
where the notice could be delivered. He insisted that Allen cone
to the offices to view her personnel file. MKenna told her that
Gregory had "sonething terrible to give her.” Wen Allen
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attenpted to | eave, MKenna told her to sit and wait or the
Assocl ati on woul d no | onger assist her. Association President
Mary Jo Pokriots, who was present until just before the notice
was delivered, was wearing black as though to tell her that

sonet hi ng negative was about to happen. Allen grieved the 15 day-
suspensi on. '

Al so, sonetine in Septenber 1993, the Associ ation recomrended to
Its grievance coommttee that it proceed to arbitration on only
the grievance involving the 15-day suspension and not proceed on
any of the other grievances filed by Allen. On Septenber 28,
1993, the Association's grievance conmttee net without Allen's
know edge and adopted this recommendation. The Associ ation
promsed Al l en the assistance of an attorney, but asserts that
one was not present on Septenber 30, 1993, when she was issued
the 15-day suspension by the District. - '

McKenna | ater arranged for an appointment with Gegory to di scuss
G egory's planned eval uati on process. At the neeting G egory
indicated that Allen would be evaluated as though she were a
starting teacher. _

Allen injured her hand on Cctober 5, 1993. Thereafter she went
on nedi cal |eave fromQCctober 6, 1993 through June 17, 1994.

On Cctober 18, 1993, MKenna called Allen into his office and
wote a settlenent proposal to the District which called for a
lifting of the 1-5-day suspension, Allen taking a nedical |eave
for one year, and certain terns for District-paid health benefits
and a partial salary. Alen alleges that she "left know ng that
t he proposal was acceBt ed by the District." The settl enent
%ropo_sa , authorized by Allen, was |ater rejected by the

strict. '

The 15-day suspension grievance was schedul ed for arbitration on
March 28 and 29, 1994. Allen was represented by Associ ati on-
apB_()l nted attorney Priscilla Wnslow. A len requested that the
arbitration be continued while she was on nedical | eave. The
request was denied. Alen wote a letter to the Dstrict's
attorney stating that she would not attend because she was on
disability, she felt that by participating in the proceedi n%s she
woul d be validating an ot herw se unl awful suspension, and she
could not negotiate a settlenent with the District wherein it
woul d not di savow any hi dden agendas. Wen Allen failed to
appear at the arbitration, the Association voted to withdrawits
request for arbitration and notified the District. The D strict
then notified Allen on April 11, 1994 that it intended to inpose
t he 15-day suspension.
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On April 22, 1994, Allen wote to the Association to request that
it ask the District to reconsider its decision to inplenment the
15-day suspension. She proposed to drop her EEOCC charges if the
District would rescind the 15-day suspension. The Associ ation
did not act on her request.

Based on the facts stated above, the charge as presently witten
fails to state a prinma facie violation of the EERA for the
reasons that follow.

Gover nnment Code section 3541.5(a) states that the Public

Enpl oyment Rel ations Board (PERB) "shall not . . <« issue a
conplaint in respect of any charge based upon an alleged unfair
practice occurring nore than six nmonths prior to the filing of
t he charge."

PERB has held that the six nonth period commences to run when the
charging party knew or should have known of the conduct giving
rise to the alleged unfair practice. (Regents_of the Unjversity
of California (1983) PERB Dec. No. 359-H.) Since the charge was
filed on April 25, 1994, the statute of l[imtations period began
to run on October 25, 1993. _

The events alleged to support the claimthat MKenna conspired
with the District to arrange for Allen's termnation all occurred
prior to October 25, 1993. The Association's decision to reject
all grievances except the 15-day suspension was nmade on Septenber
28, 1993. Therefore, these clains are untinely and no conpl ai nt
may issue with respect to them

The only allegations that are. tinely relate to the Association's
wi thdrawal fromarbitration and its failure to act on Allen's
subsequent request for reconsideration.

PERB has held that breach of the duty of fair representation
occurs when a union's conduct toward a nenber of the bargaining
unit is arbitrary, discrimnatory, or in bad faith. (Rocklin
Teachers Professional Association (1980) PERB Dec. No. 124.) In
the context of grievance handling, PERB has defined the scope of
the duty as foll ows:

.o Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnment in handling a grievance does not
constitute a breach of the union's duty.
[CGtations omtted.] .

A union nmay exercise its discretion to
determ ne how far to pursue a grievance in
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the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are m ni mal . [Ctations omtted.]

(ME@QD&L.LMQMLLD&)_
(1982) PERB Dec. No. 258.)

In addition, in order to show a prima facie violation involving a
breach of the duty of fair representation, the charging party
must present facts which would justify a finding that the union
acted without a rational basis or in a way that is devoid of
honest | udgnent. (Reed District Teachers socj.ation.

(Reyes) (1983) PERB Dec. No. 332.)

In the present case, there are insufficient facts to denonstrate
that the Association's decisions to withdraw fromarbitration
after Allen failed in her attenpt to reschedule the hearing and
not to act on her request for reconsideration were wthout a
rati onal basis, devoid of honest judgnent, or otherw se made for
arbitrary, discrimnatory or bad faith reasons.

For these reasons the charge, as presently witten, does not
state a prima facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ai ned above, please anmend the charge. The
anended charge should be préepared on a standard PERB unfair
practice charge form clearly labeled First Amended Charge,
contain all the facts and allegations you wish to nmake, and

-be signed under penalty of perjury by the charging party The
anended charge nmust be served on the respondent and the original

“proof of service nust be filed with PERB. If | do not receive an
anended charge or withdrawal fromyou before June 20. 1994. |
shal |l dism ss your charge. |If you have any questions, pleé€ase

call me at (415) 557-1350.
Sincerely,

~ Y~
DONN d NOZA
Regi onal Attorney



