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DECI SI ON

CAFFREY, Menber: This case is before the Publid.Eanoynent
Relatfons Board (PERB or Board) on appeal by the Association of
California State Attorneys and Admi nistrative Law Judges and
Prof essi onal Engineers in California Gover nnent (ACSA/ PECG of a
broposed deci sion (attached hereto) by a PERB administrative |aw
judge (ALJ).' In his decision, the ALJ concluded that the State
of California (EEpartnenf of Personnel Admi nistration) (State)
di d not violate section 3519(a), (b) and (c) of the Ralph C

Dills Act (Dlls Act)? by making proposals to the Legislature

The ALJ decided three consolidated cases filed by
ACSA/ PECG, the California State Enpl oyees' Association (CSEA) and
the California Departnent of Forestry Enpl oyees Associ ation
(CDFEA). The parties agreed to submt the dispute to the ALJ on
the basis of a factual stipulation and briefs filed by the
parties. CSEA and CDFEA did not file exceptions to the proposed
deci si on.

The Dills Act is codified at Government Code section 3512
et seq. Unless otherwise indicated, all statutory references
herein are to the Governnent Code. Section 3519 states, in
pertinent part:

It shall be unlawful for the state to do any
of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
thi s subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and confer in
good faith with a recogni zed enpl oyee
or gani zati on.



about bargai nabl e subjects wthout giving prior notice to and
'neeting and conferring with various unions representing state
enpl oyees. ACSA/ PECG al | eged that the State's actions were

contrary to the provisions of Dills Act sections 3516.5 and 3517. °

Dills Act section 3516.5 states:

Except in cases of energency as provided in
this section, the enployer shall give
reasonable witten notice to each recogni zed
enpl oyee organi zation affected by any |aw,
rule, resolution, or regulation directly
relating to matters within the scope of
representation proposed to be adopted by the
enpl oyer, and shall give such recognized
enpl oyee organi zations the opportunity to
meet and confer with the admnistrative
officials or their delegated representatives.
as may be properly designated by |aw

I n cases of energency when the enpl oyer
determ nes that a law, rule, resolution, or
regul ation nust be adopted imediately

wi t hout prior notice or neeting with a
recogni zed enpl oyee organi zation, the

adm ni strative officials or their del egated
representatives as nmay be properly designated
by |aw shall provide such notice and
opportunity to neet and confer in good faith
at the earliest practical time follow ng the
adoption of such law, rule, resolution, or
regul ati on.

Dills Act section 3517 states:

The Governor, or his representative as may be
properly designated by law, shall neet and
confer in good faith regardi ng wages, hours,
and other terns and conditions of enploynent
with representatives of recognized enpl oyee
organi zations, and shall consider fully such
presentations as are made by the enpl oyee
organi zation on behalf of its nmenbers prior
to arriving at a determ nation of policy or
course of action.

"Meet and confer in good faith" means that
the Governor of such representatives as the
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The Board has reviewed the entire record in this case,
i ncluding the proposed decision, ACSA/ PECG s appeal, the State's
response thereto, and the briefs filed by the parties. The Board
finds the ALJ's decision to be free of prejudicial error and
adopts it as the decision of the Boérd itself in accordance with
the follow ng di;cussion.

DI SCUSSI ON
PERB Regul ati on 32300* provides parties the opportunity to

Governor may designate, and representatives
of recogni zed enpl oyee organi zations, shall
have the nutual obligation personally to neet
and confer pronptly upon request by either
party and continue for a reasonable period of
time in order to exchange freely information,
opi ni ons, and proposals, and to endeavor to
reach agreement on matters within the scope
of representation prior to the adoption by
the state of its final budget for the ensuing
year. The process should include adequate
time for the resolution of inpasses.

: The ALJ also found that the contention that the State
violated the Dills Act by unilaterally changing the enployee
pension plan represented an unall eged viol ati on which could not
be raised by the charging parties. 1In its appeal, ACSA/ PECG

di sputes that it nade this allegation and does not except to the
ALJ' s finding.

“PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. Regulation 32300
states, in pertinent part:

(a) The statenent of exceptions or brief
shal | :

(1) State the specific issues of procedure,
fact, law or rationale to which each
exception is taken;

(2) Identify the page or part of the
deci sion to which each exception is taken;



appeal an ALJ's proposed decision to the Board itself. In
accordance with the regul ation, the appeal shall state "the
specific issues of procedure, fact, law or rationale to which
each exception is taken" and "the grounds for each exception."
The appeal filed by ACSA/ PECG does not conply with the
provi si ons of PERB Regul ation 32300. ACSA/ PECG |ists nine
exceptions to the proposed decision, several of which nerely take
issue with the wordi ng chosen by the ALJ in framng the issues
‘presented by the case. These exceptions do not specify issues of
procedure, fact, law or rationale, and do not specify the grounds
for each exception. In effect, they present no exceptidn for the
Board to consider.

ACSA/ PECG excepts to the ALJ's analysis of People ex rel.

Seal Beach Police Oficers Assn. v. Gty _of Seal Beach (1984) 36

Cal.3d 591 [205 Cal Rptr. 794], but this objection is not
acconpani ed by any analysis or further discussion and fails to
conply with PERB Regul ati on 32300.

In the remai nder of the appeal, ACSA/ PECG repeats in summary
formarguments previously made to the ALJ, asserting that "the
Dills Act precludes the Governor from making proposals on
bar gai nabl e issues without first dealing with the charging

parties."” Further, ACSA/ PECG contends that "the Constitution

(3) Designate by page citation or exhibit
nunber the portions of the record, if any,
relied upon for each exception;

(4 State the grounds for each exception.



does not supersede the Governor's obligations under the Dills Act
when it conmes to the proposal of |egislation other than the
budget proposal itself."

VWi | e ACSA/ PECG incl udes these broad assertions in its
appeal, it does not address the specific analysis included in the
ALJ's proposed decision. In his analysis, the ALJ cites specific
cases in which the Board has addressed itself to questions
involving the relationship of the budget process to collective

bar gai ni ng. In State of California (Departnent of Personnel)

(1986) PERB Deci sion No. 569-S, the Board considered the
circunstances in which the state del ayed negoti ati ons on economc
proposals with the exclusive representative while it pursued
negotiations with the Legislature as to the anount to be included
in the state budget to fund enpl oyee conpensatibn. The Board

hel d that:

. an uncertain financial picture may pose
a serious inpedinent to fruitful negotiations
and thus present a legitimate basis for

post poning the inception of negotiations with
t he enpl oyee organi zation. Awaiting fina
budget action fromthe Legislature, under
such circunstances, cannot be said to
contravene [the Dills Act's] mandate.

In State of California, Departnent of Personne
Adm nistratjion (1988) PERB Decision No. 706-S, the Board

considered the allegation that the Governor's subm ssion of a
budget proposal containing a specific proposal for enployee
conpensation, wthout first nmeeting and conferring with the
enpl oyee organi zations, constituted a Dills Act violation. In
di sm ssing the charge, the Board stated that:
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. . . the Governor's proposed budget is not a
matter for negotiation, but is instead the
performance of a constitutionally inposed
duty. The Governor acts as an essential
participant in the |egislative process,
whereby the state remains sol vent and
operating. . .. In doing so, he acts in a
| egi slative capacity as part of the
| egi sl ative process which is separate and
apart fromhis responsibilities as the chief
executive and enpl oyer of state enpl oyees.

In State of California. Departnment of Personne

Adm nistration (1990) PERB Decision No. 823-S, the Board

considered a circunstance in which the state del ayed naeking a
firmsalary proposal to the exclusive representative until late
August, weeks after the budget had been passed by the Legislature
and signed by the Governor. The Board noted that "the state's
obligation to neet and confer in good faith does not bind the
col l ective bargaining process to the budget,"” and that:
it is not necessarily inappropriate for

the Governor's representative, as a part of

his bargaining strategy, to delay nmaking a

firmproposal until he has had an opportunity

to review the final budget in good faith in

order to determ ne the funds potentially

avai l abl e for salary increases.

These cases denonstrate that the Board has consistently
acknowl edged the Governor's responsibilities relating to the
budget, such as the constitutional requirenent that a budget be
proposed by January 10 each year, and the inevitable, subsequent
negotiations with the Legislature over the specific el ements of
t he budget, including those directly related to enpl oyee pay and
benefits. The Board has declined to find a violation of the

Dills Act when the January budget proposal and the subsequent



| egi sl ative negotiations oécur prior to negotiations with
enpl oyee organizations, even though they involve issues which
have a direct inpact on terns and conditions of enploynent of
bargai ning unit nmenbers.

In his decision, the ALJ considers the question of whether
the proposed legislation at issue in this case was offered as
part of the budget process. The ALJ relies on Board precedent
and the parties' stipulation to conclude that the di sput ed
| egi slation was part of the budget process because it inplenented
budget assunptions, resulting in a finding of no violation.

ACSA/ PECG asserts that there is no support in the record or |aw
for the ALJ's conclusion "that the legislation had to be proposed
by the Governor and passed for the budget to be inplenented.”

The parties' stipulation clearly indicates the State's
position "that the proposals to the Legislature were part of the
annual budget process.” ACSA/ PECG offers no evidence or argunent
to rebut the State's assertions, nor is any anal ysis or argumnent
offered with regard to the ALJ's analysis of the Board cases
cited in the proposed decision. The fact that the Board in these
cases has acknow edged the Governor's responsibilities with |
regard to the budget, including the pursuit of discussions and
negotiations with the Legislature over pay and benefit |evels
prior to neeting and conferring with enployee organizations on

t hese subjects, is not referenced in any way by ACSA/ PECG.

In sum ACSA/ PECG has presented an appeal in summary fashion

whi ch does not conply with the requirenents of PERB



Regul ation 32300, failing to adequately address the |aw or
rationale cited by the ALJ in his proposed decision. The Board
finds ACSA/ PECG s exceptions to be ﬁﬁthout merit and rejects

t hem

ORDER

The conplaints and unfair practice charges in Case

Nos. S-CE-498-S, S CE-503-S and S-CE-506-S are hereby DI SM SSED.

Chair Blair joined in this Decision.

Menmber Garcia's concurrence begins on page 10.



GARCI A, Menmber, concurring: The question in this case is
whet her the Governor was |egally obligated under the Ral ph C
Dills Act (Dills Act) sections 3516.5' and 3517% to notice a

'pills Act section 3516.5 provides that:

Except in cases of energency as provided in
this section, the _enployer_shall give
reasonable witten notice to each recognized
enpl oyee organi zation affected by any |aw,
rule, resolution, or regulation directly
relating to matters within the scope of
representation proposed to be adopted by the
enpl oyer, an all gi such recogni zed
enployee organizations the opportunity_to
neet and confer with the adm nistrative
officials or their del egated representatives
as may be properly designated by |aw

I n cases of energency when the enpl oyer
determ nes that a law, rule, resolution, or
regul ati on nust be adopted inmmediately

wi thout prior notice or neeting with a
recogni zed enpl oyee organi zati on, the

adm ni strative officials or their del egated
representatives as may be properly designated
by law shall provide such notice and
opportunity to neet and confer in good faith
at the earliest practical tinme follow ng the
adoption of such law, rule, resolution, or
regul ation. [ Enphasi s added. ]

Dills Act section 3517 provides that:

The Governor, or his representative as may be
properly designated by |law, shall neet and
confer in good faith regardi ng wages, hours,
and other terns and conditions of enploynent
with representatives of recognized enpl oyee
organi zations, and shall consider fully such
presentations as are made by the enpl oyee
organi zation on behalf of its nenbers prior
to arriving at a _determination of policy_or
course of action.

"Meet and confer in good faith" neans that
the Governor or such representatives as the
Governor may designate, and representatives
of recogni zed enpl oyee organi zati ons, shal
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recogni zed enpl oyee organi zation on matters within scope prior to
maki ng recommendations to the Legislature to further budget
objectives. The Dills Act sections cited could be interpreted to
conflict wwth the California Constitution, Article 4, section

12 (c), which provides:

The budget shall be acconpani ed by a budget
bill itemzing recomended expenditures. The
bill shall be introduced i mediately in each
house by the persons chairing the conmttees
that consider appropriations. The
Legi sl ature shall pass the budget bill by

m dni ght on June 15 of each year. Until the
budget bill has been enacted, the Legislature
shall not send to the CGovernor for

consi deration any bill appropriating funds
for expenditure during the fiscal year for
whi ch the budget bill is to be enacted,

except energency bills recommended by the
Governor or appropriations for the salaries
and expenses of the Legislature.

Li kewi se, the Dills Act poses a potential conflict with the
followi ng constitutional provision:

Wthin the first 10 days of each cal endar
year, the Governor shall submt to the

Legi slature, with an explanatory nessage, a
budget for the ensuing fiscal year containing
item zed statements for recommended state
expendi tures and estimted state revenues.

I f recommended expenditures exceed estinated
revenues, the Governor shall recomend the
sources fromwhich the additional revenues

have the nutual obligation personally to neet
and confer pronptly upon request by either
party and continue for a reasonable period of
time in order to exchange freely information,
opi nions; and proposals, and to endeavor to
reach agreenent on matters within the scope
of representation prior to the adoption by
the state of its final budget for the ensuing
year. The process should include adequate
time for the resolution of inpasses.
(Emphasi s added.)
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shoul d be provided. [ld.. Art. 4, sec.
12(a) .]

It is a fundanental rule of statutory construction that a
statute should be construed, if possible, to preserve its

% and construed so that it may be given effect

constitutionality,
rat her than_invalidated.4 A court seeking to interpret a statute
shoul d ascertain the intent of the Legislature so as to
ef fectuate the purpose of the |aw, noreover, every statute should
be construed with reference to the whole systemof |aw of which
it is a part so that all nmay be harmoni zed and have effect.?®

Using these rules of construction to interpret the Dills Act
sections so as to avoid conflict with the Constitution, it is
apparent fromthe face of the statutes that they do not contain
requi rements of prior notice in this context, nor do they pertain
to budget proposals to the Legislature. Therefore, the statute
cannot be read to require neeting and conferring before the
adoption of a law, since the Governor cannot unilaterally adopf a
| aw.

The neet and confer process identified in section 3517
reflects the legislative intent to instill pronpt and flexible
timelines; however, to read that section as requiring prior

noti ce and neet and confer sessions in advance of budget

3Hooper v. Deukneiian (1981) 122 Cal.App.3d 987
[176 Cal . Rptr. 569].

n_Bernardino Fir Pol j Pro ive League v. Cty_of
San Bernardino (1962) 199 Cal . App.2d 401 [18 Cal . Rptr. 757].

°In re Ruben M (1979) 96 Cal.App.3d 690 [158 Cal . Rptr.
197] .
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proposals would erect a hurdle to be cleared before the Governor
can proceed to neet the constitutional mandate. There is no
clear statenment in the statute that reflects such an intent, so
we adopt the interpretation that is in harnony with the
Consti tution.

Furthernore, the realities of the budget process allow for
adequate notice and opportunities for interested parties to
negotiate with the Governor and the Legislature prior to the

adoption of |laws connected with the passage of a budget.
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Bef ore Ronald E. Bl ubaugh, Adm nistrative Law Judge.

PROCEDURAL H|I STORY

These consol i dated cases raise the novel question of whether
the Dills Act bars the Governor from maki ng pre-negotiations
proposals to the Legislature about bargai nabl e subjects. The
four unions that brought these actions contend that the |aw has
just such an effect. The State of California (State)-replies
that such a reading of the law would run counter to the rules of
statutory construction and interfere with constitutional powers
of the Governor and Legi sl at ure.

These cases were born in a contentious round of bargaining
that took place in 1991 and 1992 between the State and the unions
that represent the State's organi zed workers. The earliest of
the charges at issue, S-CE-498-S, was filed on JUne 24, 1991, by
the Association of California State Attorneys and Adm nistrative
Law Judges (ACSA) and the Professional Engineers in California
vaefnnent (PECG. There foll owed S—CE;SOS-S, filed on July 10,
1991, by the California State Eandees' Associ ation (CSEA), and
S-CE-506-S, filed on July 16, 1991, by the California Departnent
of Forestry Enpl oyees' Association, Local 2881, |AFF (CDFEA).

The general counsel of the Public Enploynent Rel ations Board
(PERB or Board) issued conplaints against the State in each case. .
- The conplaint in S CE498-S was issued on June 27, 1991, followed
by the conplaint in case S-CE-503-S, issued on July 16, and the
conplaint in case S CE-508-S, issued on August 23.



The three conplaints are closely parallel. Each alleges
that the State was in violation of Ralph C Dills Act section
3519 (¢) and, derivatively, (a) and (b)! by proposing changes in
| aws before giving notice to and neeting and conferring with the
unions. Specifically, the conplaints in cases S CE-498-S and
S-CE-506-S all ege that:

During May and June 1991 Respondent proposed
laws to the Legislature concerning matters
within the scope of representation defined in
Gover nment Code section 3516, including but
not limted to reduced pay, furlough of

Respondent' s enpl oyees, and el i m nation of
one tier of the retirenent system

The conplaint in case S-CE-503-S |lists "nmerit salary adjustnents
and furiough of Respondent's enpl oyees"” as the subjects discussed

with the Legislature before bargaining.

'Unl ess otherwi se indicated, all statutory references are to
t he Government Code. The Ralph C. Dills Act (Dlls Act) is
codified at CGovernnent Code section 3512 et seq. In relevant
part, section 3519 provides as follows:

It shall be unlawful for the state to do any
of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
thi s subdivision, "enployee" includes an
applicant for enploynment or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and confer in
good faith with a recogni zed enpl oyee
or gani zati on.



A hearing in case S-CE-498-S was comenced on August 8,
1991, before Adm nistrative Law JUdgeI Fred D Orazio. At the
hearing, the State refused to conply with subpoenas for records
and witnesses. ALJ D Orazio concluded that the subpoenas should
be enforced and adjourned the hearing so that the general counsel
of the PERB m ght seek enforcenment. The Sacranento Superi or
Court denied enforcenent but the PERB took the matter to the
Court of Appeal where a wit of mandate was issued directing the
trial court to enforce the subpoenas.2

Fol l owi ng the decision of the Court of Appeal, the three
cases were consolidated and the parties agreed to submt the -

di spute on the basis of a factual stipulation. Wth the filing
of briefs, the matter was submtted for decision on March 8,
1994, 2

FI NDI NGS OF FACT

The joint stipulation, which reads as follows, conprises the
findings of fact:

Charging Parties Association of California State Attorneys
- and Admi nistrative Law Judges, Professional Engineers in
California Governnent, California Departnment of Forestry

Enpl oyees’ ASSOC ation, Local 2881, |AFF, and California State

’Publ i ¢ _Enpl oyment_Rel ations Board v. The Superior Court of

Sacranmento County (1993) 13 Cal.App.4th 1816 [17 Cal.Rptr. 2d
323] .

Prior to the conpletion of briefing, ALJ D Orazio announced
his resignation fromenploynment with the PERB. The matter was
reassigned to the undersigned pursuant to California Code of
"Regul ations, title 8, section 32168(b).
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Enpl oyees' Associ ati on, and Respondent State Enployef State of
.California, jointly stipulate and agree that the above-entitled
cases, S CE-498-S, S-CE-503-S, and S-CE-506-S, have common issues
of fact and law, such that the follow ng factual stipulations are
made for and concerning each of these cases. This stipulation
derives fromthe allegations of the conplaints on file heréin,
except as to paragraph 6, which is a matter of judicial notice.

1. Charging Parties are recogni zed enpl oyee organi zati ons
wi thin the meani ng of Government Code section 3513(b) of
appropriate units of enployees.

2. Respondent is the state enpl oyer within the neani ng of
Gover nment Code section 3513 (j). |

3. S CE-498-S S CE-503-S.  S-CE-506-S: During May and
June 1991, Respondent proposed |egislation to the Legislature
concerning matters affecting terns and conditions of enploynent
of enployees in the bargaining units representedlby Char gi ng
Parties, including but not limted to reduced pay, furlough bf
Respondent's enpl oyees and elimnation of one tier of the
retirenent system Respondent participated in discussions with
representatives of the Legislature that resulted in a basis for
proposed legislation for repeal of pre-funded |IDDA [Investnent
Di vi dend Di sbursenent Account] and EPDA [ Extraordinary
Performance Di vi dend Account] benefits and, direction of |DDA and
EPDA reserves to be used to reduce enpl oyer pension
contributions, and transfer of PERS [Public Enbloyees' Ret i r enment

Systen] actuarial responsibilities.



4.  Respondent did not give Charging Parties witten notice
or an opportunity to meet and confer with Respondent's officials
or their delegated representatives prior to taking the action
~described in paragraph 3. |

5. [f called to testify, representatives of the Respondent
woul d testify that the proposals to the Legislature were part of
t he annual budget process.

6. Assembly Bill 702 (AB 702) (Stats. 1991, Chap. 83) was
enacted, effective June 30, 1991. The Bill enconpassed certain
of the proposals reférenced I n paragraph 3 above.

- LEGAL | SSUES

1) Did the State fail to meet and confer in good faith in
viol ation of section 3519(0) and derivatively (a) and (b) by
meki ng pre-negotiations proposals to the Legislature about
bar gai nabl e "subj ects?

2) Did the State fail to nmeet and confer in good faith in
viol ation of section 3519(c) and, derivatively, (a) and (b) by
nakfng a unilateral change in the enployee pension progran?

CONCLUSI ONS OF LAW

Pre-negotiations Proposals

Under the Dills Act, the State is required to give exclusive
representatives notice and the opportunity to meet and confer

before adopting any change in a negotiable matter.* The Gover nor

“Dills Act section 3516.5 provides as foll ows:
Except in cases of energency as provided in
this section, the enployer shall give
reasonable witten notice to each recognized
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is obligated, furthernnke, to "consider fully" any presentations

made by representatives of enployee organizations "prior to

arriving at a determnation of policy or course of action."®

enpl oyee organi zation affected by any | aw,
rule, resolution, or regulation directly
relating to matters within the scope of
representation proposed to be adopted by the
enpl oyer, and shall give such recognized
enpl oyee organi zations the opportunity to
meet and confer with the admnistrative
officials or their del egated representatives
as may be properly designated by |aw.

In cases of energency when the enpl oyer
determines that a law, rule, resolution, or
regul ati on nmust be adopted i medi ately

Wi thout prior notice or neeting with a
recogni zed enpl oyee organi zation, the

adm ni strative officials or their del egated
representatives as may be properly designated
by |law shall provide such notice and
opportunity to neet and confer in good faith
at the earliest practical tinme follow ng the
adoption of such law, rule, resolution, or
regul ati on.

°DilI's Act section 3517 provides as follows:

The Governor, or his representative as my be
properly designated by |law, shall neet and
confer in good faith regardi ng wages, hours,
and other terns and conditions of enploynent
with representatives of recognized enpl oyee
organi zations, and shall consider fully such
presentations as are nmade by the enpl oyee
organi zation on behalf of its nenbers prior
to arriving at a determ nation of policy or
course of action.

"Meet and confer in good faith" means that
the Governor or such representatives as the
Governor may designate, and representatives
of recogni zed enpl oyee organi zati ons, shal
have the nmutual obligation personally to neet
and confer pronptly upon request by either-
party and continue for a reasonable period of
time in order to exchange freely information,
opi nions, and proposals, and to endeavor to
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Such neeting and conferring as may be undertaken by the Governor
and representatives of enployee organizations shall be in "good
faith."

The unions find "an undeni abl e viol ati on" of sections 3516,5
and 3517. "The conduct of going to the Legislature with the
subj ect i deas and proposals, wthout neeting and conferring wth
the Charging Parties fifst, is violative of the express |anguage
of both provfsions," ACSA, PECG CSEA and CDFEA argue in a joint
brief. The unions observe that the wages, furloughs, pensions,
pension fund adm nistration and elimnation of one tier of the
retirenment plan are all subjects within the scope of
representation.® Since the State admits. that it discussed these
subjects with the Legislature before bargai ning, the unions
continue, a violation is "undeniable."

The State sets out a |engthy argunent based upon statutory
interpretation and constitutional analysis. The State argues

that the section 3516.5 requirenent of advance notice applies

reach agreement on matters within the scope
of representation prior to the adoption by
the state of its final budget for the ensuing
year. The process should include adequate
time for the resolution of inpasses.

®The Dills Act scope of representation is set out in
section 3516. It provides as follows:

The scope of representation shall be limted to
wages, hours, and other terns and conditions of
enpl oynent, except, however, that the scope of
representation shall not include consideration of
the merits, necessity, or organization of any
service or activity provided by |aw or executive
or der.



only to actions which the Governor can take w thout |egislative
concurrence. Thus, on its face, the State contends, the Dills
Act does not apply to a Governor's proposals to enact or change a
| aw because the Governor, alone, cannot énact or change a | aw.
Legi sl ative cooperation is required. |In addition, the State
conti nues, the'D |1's Act cannot be read to interfere with the

pl enary power of the Legislature to enact |aws. The
interpretétion the unions would give to the statute, the State
contends, would interfere with the constitutional powers of the
Legi slature, an absurd result in the State's view.

Wil e novel, the contentions nade by the unions here are not
entirely unfamliar. Simlar argunents have been advanced by
ACSA and CSEA in a series of cases testing the relationship
bet ween bargai ning and the State budgetary process. The PERB has
held in these cases that collective bargaining has no necessary
linkage with the State budgetary process. The two activities can
take place at the sane tinme and no resolution of collective
bérgaining is required before introduction or approval of the
budget .

Thus the Board has recognized that "[n]egotiations [by the

Governor] wth the enployees' representatives and with the

~Legislature may and often do occur simultaneously.” (State of
California (Departnent of Personnel Administration) (1986) PERB

Deci sion No. 569-S.) The neasurenent of whether the Governor
negotiated fairly is not the sequence of the State's proposals,

but whether the State's conduct "runs afoul of traditional



standards used to determ ne whether a party has acted in bad
faith." (lbid.) That is, whether the negotiations were
"conducted in such a manner that, based on the totality of
circunstances, it is apparent that the party possessed the
subjective intent to reach an agreenent.” (1bid.)

Simlarly, the Governor does not fail to neet and confer
in good faith through the act of subm tting a budget to the
Legislature prior to nmeeting and conferring with State enpl oyee
unions. The subm ssion of a proposed budget "is not a matter
for negotiations, but is instead the performnce of a

constitutionally inposed duty."’ (State of California

(Departnent of Personnel Adm nistration) (1988) PERB Deci sion

No. 706-S.) Nor does the State commt a per se violation of its

duty to neet and confer in good faith by delaying a firmsalary

‘Article 1V, section 12 of the California Constitution
provides in relevant part as foll ows:

(&) Wthin the first 10 days of each

cal endar year, the Governor shall submt to
the Legislature, with an explanatory nessage,
a budget for the ensuing fiscal year
containing item zed statenents for
recommended state expenditures and estinmated
state revenues. I f recomrended expenditures
exceed estimated revenues, the Governor shall
recommend the sources fromwhich the

addi tional revenues should be provided.

(c) The budget shall be acconpanied by a
budget bill item zing recomended
expenditures. The bill shall be introduced
i mrediately in each house by the persons
chairing the commttees that consider
appropriations.
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-proposal until after the adoption of the State budget. (State of
California (Department of Personnel Adnministration) (1990) PERB

Deci sion No. 823-S.) The neasurenent of good faith, the Board
agai n observed, is the totality of the circunstances and not the
timng of the salary proposal.

Inits preéent posture, however, this case is not prem sed
on the totality:of the circunstances. The totality of the
ci rcunstances surrounding the 1991 round of bargaining between
the State and its unions was reviewed and resolved |ong a_gd.8
The conplaint and stipulation base the present dispute solely on
per se theories which requife no show ng of subjective bad faith.
Thus, the question here is whether the Governor failed to neet
and confer in good faith solely by taking to the Legislature
pre-negotiétions proposal s about negotiabl e subjects.

The Board al ready has concluded that the Governor does not
fail to neet and confer in good faith by preparing a State budget
prior to négotiations with State enpl oyee unions. Yet it is
obvious that a Governor's budget is based upon a set of ‘
estimates, calculations and decisions about revenue and spendi ng.
A Governor could not assenble a budget w thout including an
~anount for the pay and benefits of State enployees. Such an
estimate inplicitly includes a prelimnary decision about whether
- State enpl oyee pay and benefits will change in the budgetary year

and, if so, by what amount . Al t hough pay and benefits are

8See admi nistrative | aw judge decisions, HO-U 495-S,
HO U-497-S, HO U-500-S and HO U 505-S.
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pl ainly negotiabl e subjects, the Board has held that the
CGovernor's initial determination may be nade for budgetary
pur poses prior to negotiations.

It is but a short step fromthat concl usion to the further
conclusion that as part of the budgetary process the Governor
al so may seek introduction of legislation to inplenent budget
assunptions. |If the budget assunes a change in State énployee
benefits, proposing legislation to inplenent-that change is
inherently a part of the budgetary process. Since only nmenbers
of the legislative branch can introduce | egi sl ation, the Governor
or the Governor's representative plainly will have to have
di scussions with nenbers of the Legislature as part of the
budgetary process.

Nor is there anything untoward about t he pre-negoti ati ons
timng of such | egi sl ative proposals. Legislation to enact
the Governor's budget decisions sinply becones part of t he

si mul t aneous negoti ations which the Governor conducts with the

uni ons and the Legi sl ature. (See generally, State of California
(Department of Personnel Administration), supra, PERB Decision

No. 569-S.) LangUage I n the proposed |egislation can be nodified
| ater to enconpass any agreenents that are reached in the
si mul t aneous negoti ati ons.

In their reply brief, the unions argue that the timng of
the disputed |egislation was such that it could not have been a
part of the Governor's budgetary preparation. The' uni ons not e

that'although t he budget nust be presented in January it was not
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until May and June that the Governor discussed the contested

| egislation with menbers of the Legislature. Legislatidn

pr oposed in.Nhy and June, the unions reason, could not have been
part of the January budget preparation.

This argunent is defeated by the factual stipulation. The
unions joined in the stipulation that, if called as w tnesses,
representatives of the Governor would testify that the proposals
were made to the Legislature as part of the budget process.

There is nothing else in the record to rebut this stipul ated
testinony. The stipulation therefore leads to a finding that the
di sputed | egislation, despite its timng, was intended to

i npl ement budget proposals.

Accordingly, | conclude that no per se violation can be
found in the Governor's pre-negotiations discussions with nenbers
of the Legislature about reduced pay and furlough of State
enpl oyees, elimnation of one tier.of the retirenment system
proposed |egislation for repeal of the pre-funded |IDDA and EPDA
beneffts, use of | DDA and EPDA reserves to reduce enpl oyer
pensi on contributions, and transfer of PERS actuari al
responsibilities. Evidence of such discussions m ght, under sone
circunstances, be appropriate to evaluate the totality of the
circunstances. But since there is no surface bargaining
al l egation here and the contentions are insufficient to establish
a per se violation, no violation can be found.

A contrary result is not dictated by the Suprene Court's

decision in People ex rel. Seal Beach Police Oficers Association
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et al. v. Gty of Seal Beach (1984) 36 Cal.3d 591 [205 Cal . Rptr.
794]. There, the Suprene Court held that a city council was
required to meet and confer with a union representing police
officers prior to placing on the ballot certain changes in the
city's charter. The changes affected matters within the scope of
bar gai ni ng under the Meyers-MIlias-Brown Act (Covernnent Code
section 3500 et seq.). The court held that the bargai ning

requi rement did not abridge the city council's ultimate authority
under California Constitution Article XlI, section 3(b) to propose
charter amendments. This is because the council retained the
ultimate authority to go to the people after an inpasse in

bar gai ni ng.

But unlike the constitutional provisions affecting changes
in local governnent charters, the constitutiohal provi si ons
concerning the State budget set specific time lines. The
Governor nmust go forward with a budget proposal "within the first
10 days of each cal endar year." (Cal. Const. Art. |V, sec.
12(a).) The constitutfonal budget proposal date occurs prior to
the cormmencenent of bar gai ni ng bet ween the State and its unions.
Thus, wunder the Constitution the Governor, unlike a city council,
cannot wait until the conpletion of negotiations prior to making
the initial decisions that conprise a budget proposal.

ni | ater al nge

For the first time, the unions here set out an allegation

that the State failed to neet and confer in good'faith by maki ng

uni |l ateral changes in the enpl oyee pension plan. This contention
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i s based upon paragraph 6 of the stipulation, that Assenbly-

Bill 702 was enacted effective June 30, 1991. There is no

al l egation of unilateral change in any of the three unfair

practice charges or conplaints that gave rise to this action.
Nevert hel ess, the unions urge that "a clear fait acconpli

[was] presented to the Charging Parties inregards to the’

elimnation of one tier of the retirenent plan, and the

el imnation of | DDA-EPDA benefits.” Citing People ex rel. Sea
Beach Police Officers Association et al. v. Qty of Seal Beach.

supra. 36 Chl.3d 591, the unions argue that since the Governor
did not neet and confer before enactnment of the |egislation, the
" legislation is invalid. They ask that it therefore be set aside
and the prior pension program be reinstated.

"[U nal |l eged viol ati ons may be_entertained . . . only when
adequate notice and the opportunity to defend has been provi ded
[to] the respondent, and where such acts are.intinately rel at ed
to the subject matter of the conplaint, are part of the sane
course of conduct, have been fully litigated, and the parties
have had the opportunity to exam ne and be cross-exam ned on the
issue.” (Tahoe-Truckee Unified School District (1988) PERB
Deci sion No. 668.) "The failure to neet any of the above-listed
requirements will prevent the Board from considering unall eged
conduct as violative of the Act." (lbid.)

Two of the three unfair practice charges at issue here were
filed after the enactnent of Assenbly Bill 702 on June 30, 1991.

Yet the enactnent of the |aw was not challenged in either of

15



those charges. Nor at any tine during the six nonths follow ng
the enactnment of the law did any of the charging parties nove to
amend their charges or the conplaints to reflect the fina
| egislative action. The first nmention of the |egislative action
cane nore than two years later in the factual stipulation. |
Plainly, unilateral change is a new theory and the State was not
gi ven previous notice and opportunity to defend against it. Nor
did any of the parties have an opportunity to exam ne and be
cross-exam ned on the question.

It is clear, noreover, that although enactnment of Assenbly
Bill 702 was part of the sanme course of conduct set out in the
conplaint, the legality of the legislative action has not been
fully litigated. |In a unilateral change case, the challenged act
of the enployer nmust be nmeasured against the past practice or
status quo.® But the record here is devoid of informtion about
the past practice on changes in the pension plan. It is unknown
whet her the 1991 fegislation was the first tinme the State has
revi sed the pension plan or mhethér there is a history of
unil ateral revisions of the pension plan. |If the State has a
“history of unilateral revisions, there is no evidence about

whet her the changes set out in Assenbly Bill 702 anmpunted to a

[Tl he 'status quo' against which an enployer's conduct is
-eval uated nust take into account the regular and consi stent past
patterns of changes in the conditions of enploynent."” (Paj.aro
Valley _Unified School District (1978) PERB Decision No. 51.)
VWere an enployer's action is consistent with the past practice,
"no violation will be found in a change that does not alter the

status quo. (Gak_G ove School District (1985) PERB Deci sion
No. 503.)
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change in "quantity and kind" fromthe prior Changes. (Chkland
Unified School Distrigt (1983) PERB Decision No. 367.)

In the absence of evidence about the past practice, there is
no way on this record to determ ne whether enactnment of Assenbly
Bill 702 constituted a change in the status quo. The stipulation
t hus does not approach the factual showing required in a "fuIIy'
litigated" unilateral change case.

Accordingly, | find that the contention that the State
failed to ﬁeet and cqnfer in good faith when it unilaterally
changed t he pensidn plan is an unall eged violation which nmay not
be raised here.
| PROPOSED ORDER

~Based upon the foregoing findings of fact and concl usi ons of
law and the entire record in this matter, unfair practice charges

S-CE-498-S, Association of California State Attorneys and

Admnistrative Law Judges et al. v. State of California

" (Departnent of Personnel Adm nistration); S-CE-503-S, California

State Enpl oyees' Association v. State of California (Departnent

of Personnel Adm nistration), and S-CE-506-S, California

Departnent of Forestry Eangyees' Associ ation, Local 2881l. |AFF

v. State of California (Departnment of Personnel Administration)

and their conpanion PERB conplaints are hereby DI SM SSED. *°

Since this dispute can be resolved under existing PERB

precedent, | find it unnecessary to consider the statutory
interpretation and constitutional argunents advanced by the
State. | defer the State's argunents to consideration in a case

where they are unavoi dable, should such a case ever ari se.
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Pursuant to California Code of Regul ations, title 8,
section 32305, this Proposed Decision and Crder_shall become
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacramento within 20
days of service of this Decision. In accordance with PERB
Regul ati ons, the statenent of exceptions should identify by page
citation or exhibit nuhber the portions of the record, if any,
relied upon for such exceptions. (See:CaI. Code of Regé.,
tit. 8, sec. 32300.) A docunent is considered "filed" when

actual ly recéived before the close of business (5:00 p.m) on the

| ast déy set for filing ". . . or when sent by tel egraph or
certified or Express United States mail, postmarked not |ater
than the last day set for filing ..." (See Cal. Code of Regs.,

tit. 8; sec. 32135; Code GCv. Proc, sec. 1013 shall apply.) Any
statement of exceptions and supporting brief nust be served
concurrently mﬁth its filing upon each party to this proceeding.
Proof of service shall acconpany each copy served on a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
secs. 32300, 32305 and 32140.)

Ronal d E. Bl ubaugh /
Adm ni strative Law Judge
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