STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

UNI VERSI TY COUNCI L - AMERI CAN
FEDERATI ON OF TEACHERS

Charging Party, Case No. LA-CE-394-H

V. PERB Deci si on No. 1072-H

REGENTS OF THE UNI VERSI TY OF
CALI FORNI A,

Decenber 7, 1994

Respondent .

L . T I i S R S S -

Appearance: Edward R Purcell, UC AFT Labor Rel ations
Consul tant, for University Council - Anmerican Federation of
Teachers.

Before Blair, Chair; Caffrey and Johnson, Menbers.

DECI SI ON AND ORDER

JOHNSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by the University Council -
Ameri can Federation of Teachefs (UG AFT) of a Board agent's
di sm ssal (attached) of its unfair practice charge. UC- AFT
al l eged that the Regents of the University of California
(University) refused to bargain over contracting out at the
Uni versity's Riverside and Davis canpuses in violation of section
3571(b) and (c) of the H gher Education Enpl oyer - Enpl oyee
Rel ati ons Act (HEERA).'?

'HEERA 'HEERAI s codi fi ed at Gover nnment Code sect i on 3560 et seq..
Section 3571 states, in pertinent part:

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.



The Board has reviewed the warning and dism ssal letters,
UC- AFT' s appeal and the entire record in this case. The Board
finds the warning and disnissal letters to be free of prejudicial
error and adopts themas the decision of the Board itself.

The unfair practice charge in Case No. LA-CE-394-H is hereby
DI SM SSED W THOUT LEAVE TO AMEND

Chair Blair joined in this Decision.

Menmber Caffrey's dissent begins on page 3.

(c) Refuse or fail to engage in neeting and
conferring with an exclusive representative.
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CAFFREY, Menber, dissenting: The original and amended
unfair practice charges filed by the University Council-Anerican
Federati on of Teachers' (UG AFT) raise questions concerning the
status of the parties' March 21, 1986, Letter of Understandi ng
(LAY as of February 1994, the time of the conpl ai ned of conduct
in this case. Consequently, | would reverse the regiona
aftorney's di smissal and remand the case to the Public Enpl oyment
Rel ati ons Board (PERB) general counsel for further investigation
of this question prior to issuance of a conplaint or dismssal of
UC- AFT' s char ge.

A review of the March 1986 LOU reveals that it twce
mentions "provisions of the Menorandum of Understandi ng" between
UC- AFT and t he Regents of the University of California
(University), and references a specific article and paragraph
(Article XXI X, Paragraph B) within that collective bargaining
agreenent (CBA). (oviously, these references are to the CBA in
ef fect between the parties when the LOU was negotiated. The copy
of the LOU document included in the case file contains pagi nati on
(A-4) and a typewitten date (August 1, 1986). Apparently, the
LoU may have been included as part of a |larger docunent, perhaps
i n August 1986. These circunstances suggest that the LOU was
negotiated by the parties in 1986 as an addendum or appendi x to

the CBA in effect between themat that tine.

Seven years later, in June 1993, UC-AFT was unaware of the
exi stence of the LOU when it first demanded that the University

bargai n over the subject of contracting out bargaining unit work.
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After the University provided a copy of the LQU, UC-AFT i ndicated
that it would no Ionger be bound by its ternms, and in

February 1994 demanded that the University bargain over a
subsequent plan to contract out bargaining unit work. In
response, the University asserted that the LOU remained in effect
in February 1994, describing it as:

. . . sinply another termand condition of
enpl oynment previously agreed to and executed
at the bargaining table. 1t, like: other
provisions of the MOU which are not reopened
and renegotiated, sinply continue in effect
as _part_of the MOU which binds both parties
for the new termof the agreenent.

(Emphasi s added.)

This response clearly indicates the University's view that the
LOU was negotiated as a provision of the CBA at sone point, while
UC-AFT's unfam liarity with it in June 1993 suggests that the LOU
had not been included within copies of the parties' witten
agreenent for some tine.

The case file is devoid of information concerning any
di scussi ons or negoti ati ons between the parties with regard to
the subject matter addressed by the LQOU, fron1the period of March
1986 to June 1993. Absent sone inquiry into this area, under the
circunstances described above, | amunwlling to assign ful
effectiveness to the LOU nearly eight years after it was agreed
to by the parti es. Instead, | would remand the case to the PERB

general counsel for further investigation.



STATE OF CALIFORNIA PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

N Y. .

Los Angeles Regional Office
3S30 Wilshire Blvd., Suite 650

" Los Angeles, CA 90010-2334
(213) 736-3127

June 6, 1994

Edward R Pur cel

Labor Consul tant, UG AFT
419 Carroll Cana

Veni ce, CA 90291

Re: D SM SSAL AND REFUSAL TO | SSLE COVPLAI NT, Unfair Practice

CPargF If\lo LA-CE-394-H UCAFT v. Regents of the University
of California

Dear M. Purcel l

I n the above-referenced charge, filed on March 17, 1994, and
anmended on May 2, 1994, UG AFT alleges that the University of
California refused to bargaln over contracting out at the
University's R verside and Davis canpuses in 1994. This conduct
is alleged to violate Governnent Code sections 3571(b) and (c) of
t he H gher Education Enpl oyer-Enpl oyee Rel ations Act (HEERA).

| indicated to you, inny attached | etter dated May 3, 1994, that
t he above-referenced charge did not state a prinma facie case.

You were advised that, if there were any factual inaccuracies or
additional facts which would correct the deficiencies explained
in that letter, you should anend the charge. You were further
advi sed that, unless you anended the charge to state a prinma
facie case or withdrewit prior to May 12, 1994, the charge would
be dismssed. | later extended the deadline to May 26, 1994.

On June 3, 1994, | received fromyou a second amended char ge,
acconﬁanled by a letter. The allegations in the anended charge
and the argunents in the letter do not alter the analysis set
forth inny May 3 letter. Certain points do bear further

di scussi on, however.

In the letter, you argue that there is sonething equivocal or

| nconcl usi ve about the waiver |anguage in Article 38, Paragraph

E, of the collective bargaining agreenent, as quoted in ny May 3

letter. Onits face, however, the |anguage is clear and

unanbi guous, and its plain nmeani ng nust be given effect.

Marysville Joint Unified School District 21 83% PERB Deci si on No.

314;"Tos R os Community ColTege Dsirict (1988) PERB Decision No.
684. The charge contains no allTegations of past practice or

Pargaln|ng hi story whi ch suggest any anbiguities In the waiver
anguage. _
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In the amended charge, UG AFT alleges that in February 1994 it
demanded to bargain over the inpact of contracting out at the

R verside canpus. It cites the letter attached to the charge as
Attachment E,  but this letter (quoted in full inny May 3 letter)
does not in fact say anything about inpact or effects. Under
these circunstances, it cannot be said that the University
refused to bargain over inpact or effects. Newran-(Oows Landi ng
Unified School Dstrict (1982) PERB Decision No. 223.

In the amended charge, UG AFT also alleges that in April 1994 it
demanded to bargain over the inpact of contracting out at the
Davi s canpus. nthis instance, the allegation is consistent
with the [etter it cites, attached to the charge as Attachnment H
The status quo established by the 1986 |etter of understanding,
however, was that inpact "shall be governed by the express

provi sions of the Menorandum of Understanding,” unless "the AFT
Identifies a significant inpact on the terns and conditions of
enpl oynent of the unit menbers which is not covered by the

express provisions of the Menorandum of Understanding,” in which
case negotiations regarding the inpact shall occur but "shall not
delay the inplementation.”" In neither of its letters of February

1994 and April 1994, nor in the present charge, has UC AFT
i dentified any inpact not covered by the collective bargaining
agr eenent .

In the letter, you also ar%ue that the Lhiversity_apparentl{JC
b¥passed UC- AFT, because the University's letter |nforn129 - AFT
of the proposed "cooperative agreenment” with Sacramento Gty

Coll ege stated in part, "Prelimnary discussions have al so
included a review of the inpact on existing staff." There is no
al l egation or evidence, however, that these "prelimnary

di scussi ons” were with nenbers of the bargaining unit represented
by UC- AFT, rather than sinply anong University nanagers.

| amtherefore dismssing the charge, based on the facts and
reasons contained in this letter and ny May 3 letter.

Rght to Appeal

Pursuant to Public EnPIo¥nent Rel ations Board regul ati ons, you
may obtain a reviewof this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Ci. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent b% t el egr aph,
certified or Express United States nmail postnarked no | ater

than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Avil Procedure section 1013 shall apply.
The Board's address is:
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Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinely anea[ of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (2%% cal endar
days following the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

nust acconpany each copy of a docunent served upon a party or
filedwith the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent -wi || be considered properly "served' when personally
delivered or deposited in the first-class nail, postage paid and
properly addressed.

Extensioﬁ of Tine

"Arequest for an extension of time, in which to file a docunent
wth the Board itself, nust be inwiting and filed wth the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the

osition of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

|f no appeal is filedwithin the specified tine |[imts, the
dismssal wll becone final when the tinme limts have expired.

Si ncerely,

ROBERT THOWPSON
Deputy Ceneral GCounsel

i THOVAS J. (ALLEN —

Regi onal Attorney

At t achnent



.', STATE OF CALIFORNIA . (. : PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

id
A I

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213)736-3127

May 3, 1994

Edward R Purcel |
Labor Consul tant, UG AFT
419 Carroll Canal
Veni ce, CA 90291

Re: WARNI NG LETTER, Unfair Practice Charge No. LA-CE- 394-H
UCAFT v. Regents of the Unjiversity of California -

Dear M. Purcell:

I n the above-referenced charge, filed on March 17, 1994, and
anmended on May 2, 1994, UC AFT alleges that the University of
California refused to bargai n over contracting out at the
Uni versity's R verside and Davis canpuses in 1994. This conduct
is all e%ed to viol ate Governnent Code sections 3571(b) and (c) of
t he H gher Educati on Enpl oyer - Enpl oyee Rel ations Act (HEERA).

M/ investigation of this charge reveals the follow ng facts.

UG- AFT is the exclusive representative of enployees in the
University's Bargaining Unit 18. |In June 1993, UC AFT becane
aware of a "cooperative agreenent” between the University's Davis
canpus and Sacranmento Aty College. On June 25, 1993,

UC- AFT sent the University a letter, stating in part that the
cooper ati ve agreenent:

represents the contracting of Unit 18 work,
and as such, cannot be properly acconplished
Wi thout prior bargaining wth our Union.
This letter constitutes a request to engage
in such bargaining prior to the finalization
of plans or contracts to nove English A work
out of Unit 18.

O June 29, 1993, the University responded in part as foll ows:

You may not be aware of the fact that the
University and the UG AFT entered into a
Letter of Understanding in 1986 which covers
~this type of situation. For your

conveni ence, | enclose a copy of the Letter
of Understanding. As you can see, the
University is not obligated to bargain with
the union prior to inplenentation. The
University is obligated to neet and di scuss
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regardi ng the proposal, and we will do so if

you wi sh. Furthernore, any inpact on unit
menbers which results fromthe inplenentation
of an agreenent, such as the one pl anned by
the UC Davis canpus, is governed by the
express provisions of the MOU.  The
University's inplenentation of the planned
agreenent will not be del ayed by di scussions
bet ween the University and the union.

The encl osed |etter of under st andi ng, signed by UC-AFT and the
Uni versity on March 21, 1986, stated in full as follows:

It is the intent of the undersigned that any
deci sion by the University to enter into an
Agreenent (s) with another entity for the

pur pose of providing educational services to
the University is a non-enunerated Managenent
Ri ght covered by Article XXl X, Paragraph B.

Before any decision to enter into an
 agreenent with another entity to provide

educational services is made final, the

Uni versity agrees to give notice to the

UC/ AFT and upon request to neet and discuss

concerning the proposal.

It is agreed that any inpact on a nenber or
menbers of the bargaining unit as a result of
the inplenentation of such an agreenent to
provi de -educational services shall be
governed by the express provisions of the
Menor andum of Understandi ng entered into by
the University and the UC AFT.

In the event that the AFT identifies a
significant inpact on the terns and
conditions of enploynent of the unit nenbers
which is not covered by the provisions of the
Menor andum of Under st andi ng, the parties
agree that negotiations regarding the inpact
shall not delay the inplenentation of the
Agreenent reached regarding the provision of
educati onal services.

The undersigned agree that liability for the
ternms of Agreenents between the University
and other entities for the provision of
educational services extends to the parties
to those Agreenents and not to the UC/ AFT.
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Nothing in this Letter of Understanding
precl udes the UC/ AFT from pursuing applicable
statutory renedies.

In a letter dated July 12, 1993, UC- AFT acknow edged that "this
agreenment covers the Davis situation presently at hand" but
st at ed:

pl ease be informed that UC-AFT will no | onger
consi der the docunent to be valid and bi ndi ng
effective this date. In that context, we
will no |longer abide by its content,

- including the various waivers of union
bargai ning rights contained therein.

During this sanme period of tinme (the sumer of 1993), UC AFT
and the University negotiated a new collective bargaining
agreenent. The parties did not, however, negotiate any change in
?rﬁicle 29 (Managenent Ri ghts), Paragraph B, which stated as

ol | ows:

The foregoing enuneration of managenent
rights is not inclusive and does not excl ude
ot her managenment rights not specified, nor
shal | - the exercise or non-exercise of rights
retai ned by the University be construed to
mean that any right is waived.

Article 38 (Waiver), Paragraph E, stated as foll ows:

Except as otherwi se provided for in this
Menor andum of Under st andi ng, or upon nut ual
consent of the parties to seek witten
amendnment thereto, the University and the
UC- AFT, for the Iife of this Menorandum of
Under st andi ng, each voluntarily and
unqual ifiedly waives the right, and each
agrees that the other shall not be obligated,
to bargain collectively with respect to any
subject or matter referred to or covered in
t hi s Menorandum of Understanding, or with
respect to any subject or matter not
specifically referred to or covered by this

- Menor andum of Under st andi ng, even though such
subject or matter may not have been w thin
t he know edge or contenplation of either or
both of the parties at the time they
negoti ated or signed this Menorandum of
Under st-andi ng.
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- By its terns, the agreenent remains in full force and effect
until June 30, 1997, with the opportunity to reopen in 1996.

| In February 1994, UG AFT sent the University the fol | owi ng
etter: '

It has come to the Union's attention that the
R verside canpus is presently exploring the
possibility of .contracting out its Subject A
programto a local comunity college or to

| ts extension P_rogram Pl ease be i nforned
that UC AFT believes that this issue nust be
bargai ned with the Union prior to the
movenent of the Subject A programoutside the
University or its reassignnment to extension.

If the University elects such a course, you
may consider this letter to constitute a
demand to bargai n. _

The University responded in relevant part as follows:

As you are well aware, you were informed by
me last summer (July 20) the Letter of
Understanding on this subject is sinply

anot her termand condition of enployment

Br eviously agreed to and executed at the
argaining table.” I1t, l|ike other provisions
of the whi ch are not reopened and
renegotiated, sinply continue in effect as
part of the MU which binds both parties for
the new termof the agreenent.

Pursuant to the current agreenent, the
contract is now "locked up” until 1996. In
keeping with the Waiver Article of the
contract, the University is under no
obligation to bargain with the Uni on about
this matter.

In April 1994, when UG AFT simlarly denmanded to bargain over a
new "cooperative agreenent” between the University's Davis canpus
~and Sacranento Gty College, the University relied on the sane
response.

~ Based on the facts stated above, the charge does not state a
prima facie violation of HEERA, for the reasons that foll ow

In Los Rios Community College District (1988) PERB Deci sion
No. 684, PERB upheld a "zipper" or "waiver" clause, |ike the one -
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in Article 38 of the agreenent between UG AFT and the'Lhiversity,
as:

affording both parties the right to refuse to
neﬂotlate changes in the status quo as to

ot herwi se negotiable terns and conditions of
enpl oynent for the duration of the agreenent
(subj ect to reopener provisions), whether
such terns and conditions are established by
contract or by past practice.

Under the waiver clause, the University could therefore legally
refuse to bargain with UG AFT, unless the University was
unilaterally changing a policy within the status quo.

It appears fromthe charge that in 1986 the status quo was
establ i shed by bilateral agreenent between UC AFT and the
University: 1n the letter of understandin%, the parties agreed
that under Article XXl X, Paragraph B, of the collective
bargai ni ng agreenent the University had a managenment right to
"enter into an agreenment with another entity to provide
educational services." It also appears that this status quo
continued, at least as a matter of University policy and
practice, into 1993, when the University entered into the first
"cooperative agreenent” with the Sacranento Gty College. UG AFT
aﬁparently contends, however, that this status quo was changed in
the summer of 1993, when UC AFT repudi ated the 1986 |etter of
under st andi ng. :

A simlar contention was before PERB in Santa Maria Joint
Union H ah School D strict (1985) PERB Decision No. 507. In that
case, the parties had an apparent bilateral understanding that
the layoff provision in their collective bargai ni ng agreenent
covered reductions in hours. During negotiations, the union gave
notice that it would no | onger consider reductions in hours to be
covered by the |ayoff provision, but the enployer did not agree
to this change in policy. PERB held that, 1n the absence o
bi | at er al ?Preenent to.-change the policy, the policy remained in
effect, and action consistent wth the policy was not a
uni | ateral change.

In the present case, the parties had a letter of
understanding stating that the University had a managenent right
under Article XXI X, Paragraph B, of the collective bargaining
agreenent to "enter into an agreement with another entity to
provi de educational services.” Under Santa Maria Joint Union
H gh School District, supra, UCAFT' s unilateral repudiation of
the letter of understanding did not in itself change the .
University's policy. The University did not agree to change the
policy, and the relevant Paragraph B renai ned unchanged in the
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coll ective bargai ning agreement. |t therefore cannot be said

that the Lhiversitrfs actions in 1994, which were consistent with
the established po IC%, represented a unilateral change about
whi ch the University had a duty to bargain.

For these reasons the charge, as presently witten, does not
state a prima facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ai ned above, please amend the charge. The
anmended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abel ed Second Arended Char ge,
contain all the facts and allegations you wi sh to nake, and
be signed under penalty of perjury by the charging party. The
anmended charge nust be served on the respondent and the original
proof of service nust be filed with PERB. If | do not recelive an
amended charge or withdrawal fromyou before May 12, 1994, |
shal | dismss gour charge. | f you have any questions, please
call ne at (213) 736-3127. _

Si ncerely, ~

THOMAS J. ALLEN
Regional Attorney



