STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD

ELI SA MARI A LEPTI CH,
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Charging Party, ) Case No. SF-CO 472
V. ) PERB Deci si on No. 1074
AVMERI CAN FEDERATI ON OF TEACHERS, 9 " Decenber 8, 1994
LOCAL 2121, )
Respondent . i
Appearance: ' Elisa Maria Leptich, on her own behal f.

Before Carlyle, Garcia and Johnson, Menbers.
DECI S| ON

JOHNSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by Elisa Maria Leptich
(Leptich) of a Board agent's disnissal (attached) of the unfair
practice charge. In the charge, Leptich alleged that the
American Federation of Teachers, Local 2121 (AFT), breached the
duty of fair representation in violation of section 3544.9 of the
Educati onal Enpl oyment Rel ations Act (EERA)! and thereby viol at ed
section 3543. 6(b) .

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Government Code. EERA section 3544.9 states:

The enpl oyee organi zation recogni zed or
certified as the exclusive representative for
t he purpose of neeting and negotiating shall
fairly represent each and every enployee in
the appropriate unit.

’Section 3543.6 states, in pertinent part:

It shall be unlawful for an enpl oyee
organi zation to:



The Board has reviewed Leptich's appeal, the warning and
dismssal letters and the entire record in this case. The Board
finds the warning and dismssal letters to be free of prejudicial
error and adopts themas the decision of the Board itself

consistent with the follow ng discussion.

DI SCUSSI ON
Leptich appeal ed the Board agent's dism ssal of her charge.
She clainms that her August 25, 1994 anmended charge nust be
considered as part of her appeal. However, the warning letter
specifically stated that the anmended charge be received or
wi t hdrawn before August 12, 1994. The warning letter directed

~Leptich as foll ows:

The anended charge nust be served on the
respondent and the original proof of service
nmust be filed with PERB. |If | do not receive
an anmended charge or withdrawal from you
before August 12. 1994, | shall dism ss your
char ge. [Warning letter, p. 4.]

On August 9, 1994, an extension of time to file the first
anended charge was granted to August 26, 1994.

The tineliness of an anended charge is governed by PERB

Regul ati on 32135% which reads:

Al'l docunents shall be considered "filed"
when actually received by the appropriate

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or-threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

3PERB regul ations as codified at California Code of
Regul ations, title 8, section 31001 et seq.
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PERB office before the close of business on
the |last date set for filing or when sent by-
tel egraph or certified or Express United
States nmail postmarked not |ater than the
| ast day set for filing and addressed to the
proper PERB office. [ Emphasi s added. ]
Al t hough Leptich allegedly clains her first anmended charge was
served by mail on AFT and the Board on August 25, 1994, it was
never received by the Board agent.
Leptich appeal ed the dism ssal and nine days after al
filings on the appeal should have been conpleted, she subnitted a
"request for remandnent."” No good cause has been shown to excuse
the delay in filing the anended charge or to justify the request
for remand. The charge was not tinely amended and the request to
remand this case to the Board agent is deni ed.
ORDER
The unfair practice charge in Case No. SF-CO 472 is hereby

DI SM SSED W THOUT LEAVE TO AMEND

Menbers Carlyle and Garcia joined in this Decision.
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Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

Septenber 1, 1994
Elisa Maria Leptich, Ph.D.
Re: NOTI CE OF DI SM SSAL AND REFUSAL TO | SSUE COVPLAI NT

Elisa Maria Leptich v. AFT Local 2121
Unfair Practice Charge No. SF-CO 472

Dear Dr. Leptich:

| indicated to you, in ny attached letter dated August 2, 1994,
that the above-referenced charge did not state a prima facie
case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended the
charge to state a prima facie case or withdrew it prior to

August 12, 1994, the charge would be dism ssed. Your subsequent
request for an extension of tine to respond was approved, and-the
deadl i ne was extended to August 26, 1994.

| have not received either an anmended charge or a request for
wi thdrawal . Therefore, | amdism ssing the charge based on the
facts and reasons contained in ny August 2, 1994 letter.

'Right to Appeal

Pursuant to Public Enploynment Relations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8§,
sec. 32635(a).) To be tinmely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph
certified or Express United States mail postmarked no |ater
than the |last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Cvil Procedure section 1013 shall apply.
The Board's address is:

Publi c Enpl oynent Rel ations Board
1031 18th Street
Sacranment o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (20) cal endar



Di sm ssal Letter

SF-CO- 472

Septenber 1, 1994
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days followi ng the date of service of the appeal. (Cal. Code of

Regs., tit. 8, sec. 32635(b).)
ervice

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"
nmust acconpany each copy of a document served upon a party or
. filed with the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served' when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ensi on of__Ti

A request for an extension of time, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request must indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

|f no appeal is filed within the specified tine limts, the
dism ssal will become final when the tine [imts have expired.
Si ncerely,

ROBERT THOWMPSON
Deputy General Counse

By

Les Chishol m
Regional Director

At t achnent

cc: Robert J. Bezenek



STATE OF CALIFORNIA 'r'_ PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

AT
ik .
R ",

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

August 2, 1994
Elisa Maria Leptich, Ph.D
Re: WARNI NG LETTER

Elisa Maria Leptich v. AFT Local 2121
Unfair Practice Charge No. SF-CO 472

Dear Ms. Leptich

The above-referenced charge, filed with the Public Enpl oynent
Rel ati ons Board (PERB or Board) on July 12, 1994, alleges that
AFT Local 2121 breached its duty of fair representation toward
you in violation of Governnment Code sections 3544.9 and
3543.6(b)."?

The facts pertinent to an analysis of this charge are as foll ows.
You were enployed by the SFCCD for sonme 20 years but classified
as a part-time, tenporary teacher wi thout tenure. Your position
was included in a bargaining unit for which AFT Local 2121 (AFT)
is the exclusive representative. For the five-years preceding
the Spring 1992 senester your assignnment was in the Recreation
Center for the Handi capped. Wiile so enployed, you had initiated
grievances and filed other conplaints alleging illegal practices
by the departnment. |In Decenber 1991 you filed a conplaint with
the SFCCD Affirmative Action O fice alleging discrimnation based
on handi cap, physical or nental disability. On January 7, 1992,
AFT filed a grievance protesting your reassignnment to a different
program and all eging that the reassignnent constituted reprisal
in violation of the witten agreenment between SFCCD and AFT.

That grievance was deni ed by SFCCD.

Following the Spring 1992 senester, you were not given an
assignnment for the Fall 1992 senester and were, in effect,
termnated by SFCCD. AFT filed three additional appeals or
grievances on your behalf regarding both personnel file issues

'An identical charge (SF-CE-1725) has been filed against the
SamFrancrsco comunity College District (SFCCD), also known as
City College of San Francisco. Alleged violations of Governnent
Code section 3543.5 are properly analyzed in that case rather
than the instant charge. |In addition, the facts alleged do not
warrant anal ysis under the H gher Educati on Enpl oyer-Enpl oyee
Rel ati ons Act (CGovernment Code section 3560 et seq.) or the Ral ph
C. DlIls Act (CGovernnent Code section 3512 et seq.) as no party
to either case is under the jurisdiction of those provisions.



Warni ng Letter
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and the termnation itself, and you filed one "no reprisal”
grievance yourself. Under the witten agreenent, only the "no
reprisal" grievance over your termnation could be taken to

bi ndi ng arbitration by AFT.

SFCCD deni ed all grievances and appeals.? By letter dated
Septenber 1, 1993, and with a two-plus pages expl anation
attached, AFT advised you of a recommendation being made to its
executive board to not pursue the termnation or "no reprisal”
grievance to arbitration.® The executive board approved the
recomendati on on Septenber 14, 1993 and you were so advi sed.

You currently have pendi ng before the Unenpl oynent |nsurance
Appeal s Board and Workers' Conpensation Appeals Board (WCAB)
matters pertaining to your fornmer enploynent with SFCCD. A WCAB
judge issued an order in February 1994 that the defendant in that
action produce a conplete copy of your personnel file and other

i nformati on.

By letter dated May 6, 1994, AFT advised you that your nenbership
had been termnated due to lack of eligibility. The letter
expl ai ned that nenbership in the local is open only to SFCCD
faculty and retired nmenbers and that, since all recourse to
appeal your term nation had been exhausted, you are no |onger
eligible. By letter dated May 17, 1994, AFT indicated that it
does not belief the WCAB judge's order to require any production
of records on their part.

Di scussi on

The Educational Enploynent Relations Act (EERA) specifies as a
jurisdictional matter at Governnent Code section 3541.5(a)(1)
that PERB shall not issue a conplaint concerning "any charge
based upon an alleged unfair practice occurring nore than six
months prior to the filing of the charge."

Your enploynent with the SFCCD was termnated in the Fall of 1992
and grieved by AFT in Novenber 1992. The grievance procedure was
exhausted with AFT's decision in Septenber 1993 not to pursue the
grievance to arbitration. Thus, even allowng tolling of al

’Copi es of the SFCCD responses were provided to you by AFT.

SEarlier, an AFT attorney had witten to you regarding an
. assessnent of the likelihood, or lack thereof, of prevailing in
an appeal such as yours. _
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time prior to Septenber 14, 1993, any unfair practice charge
over the termnation itself or AFT's discharge of its duty to
represent you concerning the termnation, would have had to be
filed no later than. March 1994. As noted, this charge was not
filed until another four nonths had passed.

The duty of fair representation inposed on the exclusive
representative extends to grievance handling.®> (Frenont Teachers
Association (King) (1980) PERB Decision No. 125; United Teachers
of Los Angeles (Collins) (1982) PERB Decision No. 258.) In

order to state a prinma facie violation of this section of EERA
Charging Party nust show that the Association's conduct was
arbitrary, discrimnatory or in bad faith. In United Teachers
of Los Angeles (Collins). the Public Enploynent Rel ations Board
st at ed: :

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnent in handling a grievance does not
constitute a breach of the union's duty.
[Gtations.]

A union may exercise its discretion to
determ ne how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily-ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are m ni mal .

“EERA section 3541.5(a)(2) provides that the six-nonth
[imtation is tolled "during the tinme it took the charging party
to exhaust the grievance nmachinery,"” referring specifically to
any grievance machinery included in an agreenment between a public
school enpl oyer and excl usive representative.

®The duty of fair representation does not extend to a forum
such as workers' conpensation appeals, that has no connection
with collective bargaining, i.e., where an enpl oyee has
i ndi vidual rights unconnected with negotiating or adm nistering a
col | ective bargai ning agreenent. See, for exanple, Los Rios
Col | ege_Federation of Teachers. Local 2279. CFT/AFT. AFL-CI O
_(Degl o (1993) PERB Deci sion No. 992 and California State
Enpl oyees' Association (Parisi) (1989) PERB Decision No. 773-S.
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In order to state a prinma facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:

". .. must at a mninmminclude an assertion
of sufficient facts fromwhich it becones
apparent how or in what manner the exclusive
representative's action or jinaction was
W thout a rational basis or devoid of honest
judgment. (Enphasis added.)" (Reed District
Teachers Associ ation. CTA/ NEA (Reyes) (1983)
PERB Deci sion No. 332, p. 9, citing Rocklin
Teachers Professional Association (Ronero
1980) PERB Deci sion No. 124.

The facts alleged here, even if tinely considered, would not
support a finding that AFT's conduct was arbitrary, "w thout a
rati onal basis or devoid of honest judgnent."

The only, allegation which does fall within the six-nonth period
concerns the notice of your termnation fromnmenbership fromAFT
which canme in May 1994. EERA section 3543.1(a) provides in
pertinent part that

Enpl oyee organi zations may establish
reasonabl e restrictions regardi ng who may
join and may make reasonabl e provisions for
the dism ssal of individuals frommenbership.

A policy which requires that a person be enployed within the unit
represented by an exclusive representative does not facially

viol ate the concept of "reasonable restrictions” on nenbership
and di stinguishes the instant case from that considered by the

Board in California Association of Psychiatric Technicians (long).
(1989) PERB Deci sion No. 745-S.

Sunary

For these reasons the charge, as presently witten, does not
state a prima facie case. If there are any factual inaccuracies

inthis letter or additional facts which would correct the
deficienci es expl ai ned above, please anend the charge. The
anmended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled Eirsi Anended Charge,
contain all the facts and allegations you wish to make, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the original
proof of service nust be filed wwth PERB. |If | do not receive an
anmended charge or withdrawal fromyou before August 12. 1994, |
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shall dism ss your charge. |If you have any questions, please
call nme at (916) 322-3198, ext. 359.

Si ncerely,

o -
‘Les Chi shol m
Regi onal Director



