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Before Blair, Chair; Caffrey and Carlyle, Menbers.
DECI SI ON

CARLYLE, Menber: This case is before the Public Enpl oynent
Rel ati ons Boérd (PERB or Board) on exceptions filed by the
Regents of the University of California (University) to a PERB
adm ni strative IaM(judge's (ALJ) proposed decision (attached
hereto). The ALJ found that the menorandum of understandi ng
(M) between the University Council - Anmerican Federation of
Teachers'(LK}AFD and the University was silent regarding nmerit
reviews for post six-year lecturers receiving their third or
subsequent three-year appointnment. The ALJ then found that the
Uhiversity vi ol ated section 3571(a), (b) and (c) of the Higher

Educati on Enpl oyer - Enpl oyee Rel ations Act (HEERA)' when it

'HEERA is codified at Governnent Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3571 states, in pertinent part:



unilateréily adopted a policy changing the eligibility
requirements of nerit reviews for such enpl oyees.

To renedy the violatidn, the ALJ ordered the University to
provide the lecturers affected by the policy change an
opportunity for nerit review unless UCQAFT and the University
agreed to nodify the policy.

Upon review of the entire record in this case, including the
proposed_decision, the exceptions filed by the University and UC-
AFT's responses thereto, the Board finds the ALJ's findings of
fact to be free fromprejudicial error, and adopts themas the
decision of the Board itself. Consistent with the foll ow ng
di scussion, we affirmthe ALJ's conclusions of laww th the

exception of the renedy as discussed bel ow.

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

For purposes of this subdivision, "enployee"
i ncludes an applicant for enploynent or
reenpl oynent .

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to engage in neeting and
conferring with an exclusive representative.



UNI VERSI TY' EXCEPTI

In its exceptions to the Board, the University argues that
the ALJ erred in finding that the MOU did not address nerit
reviews for post six-year lecturers receiving their third or
subsequent three-year appointment. The Univeréity al so argues
that the ALJ erred in requiring the University to conduct nerit
reviews for lecturers at the Santa Barbara canpus who were
adversely affected by the Fébruary 7, 1992 policy which dictated
that post six-year lecturers under consideration for receiving
their third or subsequent three-year appointnment woul d be
eligible for merit review only in exceptional circunstances.

The University argues that the ALJ correctly determ ned that
the parties had never reached agreenent on nmerit review for these
| ecturers. As such, the University finds that the ALJ's renedy
requiring that nmerit reviews be conducted, not only exceeds the
requi rements of the MOU as the ALJ constructs it, but the renedy
is also inconsistent with the logic and findings of the proposed
deci si on.

- AFT' OPPOSI TI ON TO EXCEPTI

In response, UC- AFT argues that the ALJ was within her power
to order the University to conduct nerit reviews of the 13
| ecturers. UC- AFT argues that a narrow approach, as argued by
the University, would not only result in an injustice to the
affected lecturers, but would al so underm ne the bolicies of
HEERA. Further, UC AFT asserts that the ALJ's renedy onfy calls

for lecturers to be granted an opportunity to be considered for a



merit salary review increase as opposed to having such an
i ncrease automatically granted.
DI SCUSSI ON
After a review of the record, the Board concurs in the ALJ's
assessnment that the MOU between the parties is silent as to nerit
reviews for post six-year |lecturers who are receiving their third
or subsequent three-year appointnent. |t appears that this topic
was never discussed or éddfessed by either party in any
negotiating setting.
Hdwever, the Board disagrees with the ALJ's proposed renedy.
The ALJ states that ordering all post six-year |ecturers who have
received their third three-year appointnments an opportunity for
merit review pursuant to the policy established by the 1991-93
MOU is only providing an opportunity for those |lecturers to be
considered for a nerit increase.
HEERA section 3563.3 enpowers PERB to:
| I ssue a decision and order directing an
offendlng party to cease and desist fromthe
unfair practice and to take such affirmative
action, including, but not limted to, the
rei nstatenent of enployees with or w thout
back pay, as will effectuate the policies of
this chapter
The Board agrees with the ALJ that it is appropriate to
order the University to cease and desist fromunilaterally
instituting new polices regarding itens which are within the
scope of representation. Further, the Board finds that the

Uni versity nust make itself available for inmmediate negoti ati ons

W th UC-AFT concerning nerit reviews for the lecturers at issue



here. However, as stated earlier, the Board finds that since the
contract is silent on this matter, the University is not legally-
obligated to do nore at this point other than to neet and confer.
Accordingly, the ALJ's renmedy of providing nmerit review for
| ecturers is hereby reversed.
ORDER

Based on the findings of fact, conclusions of |aw and the
entire record in this case, the Board finds that the Regents of
t he Univers?ty of California (University) violated the Hi gher
Educati on Enpl oyer - Enpl oyee Rel ations ﬁmt (HEERA), Gover nnment
Code section 3571(a), (b) and (c).

Pursuant to HEERA section 3563.3, it is hereby ORDERED that
the University, its agents and its representatives shall

A CEASE AND DESI ST FROM

1. Failing to meet and confer in good faith with the
University Council - Anerican Federation of Teachers (UG AFT)
over a nerit révfeM/poIicy for unit 18 nénbers who are post six-
year lecturers on their third or subsequent three-year
appoi ntment at the Santa Barbara canpus.

2. Denying UC-AFT its right to répresent unit 18
menbers at the Santa Barbara canpus by failing to neet and confer
about matters within the scope of representétion.

3. Interfering with the right of unit 18 menbers at
the Santa Barbara canpus to select an exclusive representative by
failing to neet and negotiate about matters within the scope of

representation with UC AFT.



B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI Gl ES OF THE HEERA:

1. Immediately rescind the nerit review policy adopted
~for unit 18 enployees at the Santa Barbara canpus on February 7,
1992, and neke itself available for imediate negotiations with
UC- AFT concerning nmerit reviews for unit 18 nenbers who are post
'six-year lecturers on their third or subsequent three-year

appoi ntnent at the Santa Barbara canpus.

2. Wthin thirty-five (35 days following the date
this Decision is no |onger subject to reconsideration, post at
all work | ocations where notices to enpl oyees are customarily
pl aced, copies of the Notice attached hereto an as Appendi x. The
Notice nust be signed by an authorized agent of the University
i ndi cating that the Univefsity will comply with the ternms of this
Order. Such posting shall be maintained for a period of thirty
(30) consecutive workdays. Reasonable steps shall be taken to
insure that this Notice is not reduced in size, defaced, altered
or covered by any nmaterial.

3. Mke witten notification of the actions taken to
conmply with this Order to the San Franci sco Regional Director of
the Public Enpl oynent Rel ations Board in acéordance wi th her
“instructions. Al reports to the Regional Director shall be

.served concurrently on UC- AFT.

Chair Blair and Menber Caffrey joined in this Decision.



APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-340-H
University Council - Anerican Federation of Teachers v. Regents
of the University_of California, in which all ﬁartles had the
right to participate, it has been found that the Regents of the
University of California: - (University) violated the Higher
Educat i on Enpl oyer - Enpl oyee Rel ations Act (HEERA), Governnent
Code section 3571(a), (b) and (c).

- As a result of this conduct, we have been-ordered to post
this Notice and we will:

A CEASE AND DESI ST FROM

1. Failing to neet and confer in good faith with the
Uni versity Council - Anerican Federation of Teachers (UC AFT)
over a merit reviewpolicy for unit 18 nenbers who are post six-
year lecturers on their third or subsequent three-year
appoi ntnent at the Santa Barbara canpus.

2. Denying UC-AFT its right to represent unit 18
menbers at the Santa Barbara canpus by failing to meet and confer
about matters within the scope of representation.

3. Interfering with the right of unit 18 menbers at
the Santa Barbara canpus to select an exclusive representative by
failing to neet and negotiate about matters within the scope of
representation with UC AFT. .

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLICIES OF HEERA:

1. Immediately rescind the merit review policy adopted
for unit 18 enployees at the Santa Barbara canpus on February 7,
1992, and nmake itself available for inmmediate negotiations wth
- UC- AFT concerning nerit reviews for unit 18 menbers who are post
si x-year lecturers on their third or subsequent three-year
appoi ntnent at the Santa Barbara canpus.

Dat ed: REGENTS OF THE UNI VERSITY OF
CALI FORNI A

Aut hori zed Agent

THIS IS AN OFFI CI AL NOTI CE. | T MUST REMAIN POSTED FOR AT LEAST
THIRTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT' BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

UNI VERSI TY COUNCI L - AMERI CAN
FEDERATI ON OF TEACHERS

Unfair Practice
Case No. SF-CE-340-H

PROPOSED DECI SI ON
(10/ 13/ 93)

Charging Party,
V.

REGENTS OF THE UNI VERSI TY OF
CALI FORNI A,

Respondent .

Appgarances; Leonard, Carder, Nathan, Zuckerman, Ross, Chin &
Remar, by Ann Casper, Attorney for University Council - Anmerican
Federati on of Teachers; Marcia J. Canning,.University Counsel,
for the Regents of the University of California.
Before W Jean Thomas, Adm nistrative Law Judge.
| NTRODUCTI ON

Thi s case involves'nerit reviews for lecturers in bargaining
unit 18 at the University of California, Santa Barbara caﬁpus.
Specifically, the controversy stens fromthe University's
pronmul gation of a policy on February 7, 1992, precluding nerit
reviews for post six-year lecturers during their third and
subsequent three-year appointnents except in "exceptiona
ci rcunst ances. " |

At issue is the neaning and intent'of | anguage in Article
XXI'l'l of the 1991-93 Menorandum of Understanding (M) pertaining
to nerit revieweligibility for post six-year |lecturers. Section
Ci of Article XXIII requires that post six-year |lecturers have

at least one nerit review coincident with both their first and

second three-year appointnents. Also at issue is.the

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationale have heen
adopted by the Board




applicability of section F of Article XXIIl to nerit reviews for
post six-year lecturers beyond the two nandated in section C. 1.

Charging Party takes the position that Article XXIII is
silent regarding merit reviews for post six-year Iecturers
receiving their third and subsequent fhree-year appoi nt ment s.
Hence, the February 7, 1992, policy constitutes an unl awf ul
uni | ateral change and an alteration of past practice.

The Respondent nmaintains that adoption of the policy was
within its authority as contractually agreed to by the parties.
This position is based on its interpretation of section C. 1,
-mhich it argues prbvides a conprehensive treatnment of the subject
in clear and unambi guous terns.

PROCEDURAL. HI STORY

On March 23, 1992, University Council - American Federation
of Teachers (Charging Party or UC-AFT) filed this unfair practice
charge against the Regents of the University of California
(Respondent or University). The charge alleged that the
Respondent vi ol ated section 3571(a) of the H gher Enpl oyer-

Enpl oyee Rel ations Act (HEERA or Act)! by unilaterally nodifying
the terns and conditions of enploynent contained in the parties
MOU for unit nenbers at Respondent's Santa Barbara canpus.

On April 29, 1992, the Ofice of the General Counsel of the
Publ i ¢ Enpl oynent Rel ations Board (PERB or Board) issued a

conplaint. It alleged that on February 27, 1992, Respondent

'HEERA is codified at Governnment Code section 3560 et seq.
Unl ess otherwise indicated, all statutory references are to the
Gover nnent Code.



changed the policy concerning reviews for nerit salary increases
for certain post-six year lecturers. The new policy denied
reviews on a classwi de basis and granted individual enployees
reviews only in "exceptional circumstances." This change
al l egedly was in violation of section 3571(a) and (c).?
Respondent filed an answer to the conplaint on May 20, 1992,
- denying all material allegations and raising various affirmative
def enses. |
An informal settlement conference was held on June 30, 1992,
but the dispute was not resolved. A formal hearing was conducted
by the undersigned October 20, 21, and 22, 1992.° Both parties

’Section 3571 states, in pertinent part:
3571. UNLAWFUL EMPLOYER PRACTI CES

I't shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(a) Impose or threaten to inmpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrimnate agai nst enployees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enployment or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter

(c) Refuse or fail to engage in neeting and
conferring with an exclusive representative.

At the close of the hearing, Charging Party was allowed to
amend the conplaint to conformto proof, changing the date of
Respondent's unilateral action from February 27 to February 7,
1992.

Charging Party also renewed its nmotion to amend the
conplaint to add an allegation of discrimnation as an

3



filed post-hearing briefs and the matter was submtted for
deci si on on January 21, 1993.

FI NDI_ NGS OF FACT

Background

The parties stipulated, and it is found, that Respondent is
a hi gher education enployer and the Charging Party is an enpl oyee
organi zation within the neaning of section 3562 (j). UCAFT is
t he exclusive representative of a statewide unit of non-academc
instructional enployees designated as unit 18. The majority of
the nmenbers of this unit are |lecturers whose primary function is
teaching, as opposed to research. Menbers of this unit have a
variety of titles and positions, such as denonstration teacher
and supervisor of teacher education, which relate to various
speci al programs of the University.

Unli ke the senate or tenure-track féculty, unit 18 menbers
do not share governance with the University adm nistration
t hrough the acadeni c senate. Nor are unit 18 nenbers subject to
progressive rank or wage-step increases, as are the tenure-track
faculty. Thus, the only avenue for salary advancenent for these
enpl oyees is through the periodic cost of |iving provisions
applicable to all University faculty and nerit increases.

UC- AFT and the University negotiated their initial MOU,
effective July 1, 1986.

i ndependent viol ation of section 3571(a). The notion was denied.
The denial was based on the same grounds set forth in a witten
deni al by the undersigned on July 22, 1992, of the sanme notion.

4



Prior to this agreement, nenbers of .the unit were enployed
by the University pursuant to individual enploynment contracts
.rangfng in length fromone-quarter or senester to, at nost, two
years. One of the major changes negotiated in the 1986 MOU was a
measure of job security for unit nenbers who have conpleted six
years with the University. |If such nmenbers pass a rigorous
revi ew at the_éix-year mark, they are thereafter entitled to
t hree-year appointnents, provided that there is a continuing
instructional need for their positions and that they continue to
be accessed "excellent" at each three-year mark.

Th ri

The subject of merit was of substantial concern to both
parties when they negotiated the first MOU. ~ That MOU included a
separate merit article. A separate nerit article in a MOU was
rel atively unique anobng MOUs within the University systemin 1986
and 1987.

During the 1987 reopener negotiations, the nerit article
maslrenegotiated and substantially revised. UC AFT was iﬁtent on
guaranteeing regular nerit reviews and salary increases. The
University wanted to maintain the maxi num degree of discretion
for the individual canpuses regarding appointnents and nerit
revi ews.

In the July 1, 1987, to June 30, 1990 MU, the pafties
agreed to nerit |anguage which read, in relevant part, as

foll ows:



Article XXI'l'l. MERIT

A For those faculty/instructors in the
unit who are eligible for nerit
i ncreases, such increases are based on
academ c attai nnent, experience and
performance, and are not autonatic.

B. Decisions to grant or not grant a merit
i ncrease, and the anmobunt and effective
date of such increase, if granted, are
at the sole discretion of the

Uni versity.
C Faculty/instructors in the unit will be
subject to nerit reviews as follows:
1. A faculty/instructor in the unit,
unl ess covered by Section C. 3.,
will be subject to at |east one

merit review coincident with or
during the first post, six-year

t hree-year appoi ntnent which
commences on or after July 1, 1988.
Amerit reviewwll also be
conducted coincident with or during
the second post six-year three-year
appoi ntment, provided that the
faculty-instructor in the unit is

still being considered for
reappoi nt nent pursuant to Article
VII. Consideration for nerit

reviews in addition to those abave
wll be at the sole discretion of
the University.” (Underlining
added.)

D. The UC- AFT shall be provided copies of
canmpus procedures for nerit review as
they exist or as they are devel oped.

The nature of such procedures shall be
at the sole discretion of the

Uni versity. Existing procedures shal

be forwarded to the UC-AFT by January 1,
1988.

~“This dispute stems fromthe different interpretations that
the parties have given to the text underlined, supra.

6



Except for m nor nodifications, which are irrelevant to this

case,® the language of Article XXII| has renmained relatively
unchanged. In the current MOU, section C 1 reads:
C Faculty/instructors in the unit wll be
subject to merit reviews as follows:
1. A faculty/instructor in the unit,
unl ess covered by Section C 3.,
will be subject to at |east one

merit review coincident with or
during the first and second post

si x-year three-year appointnents,
provided that the faculty/
instructor in the unit is stil
bei ng considered for reappoi ntnent
pursuant to Article VII. Any
faculty/instructor in the unit who
is not granted a review pursuant to
this Section may seek resol ution

t hrough the designated University
Oficial at the canpus as listed in
Appendi x H.  Consideration for
merit reviews in addition to those
above wll be at the sole

di scretion of the University.

Ot her pertinent provisions of Article XXIIl read as follows:

D. The UC- AFT shall be provi ded copies
of applicable canpus procedures as
they are devel oped. Any changes to
exi sting procedures shall be
provided to the UC-AFT within a
month of finalization. A
faculty/instructor in the unit nmay
request a copy of the applicable
canpus nerit review procedure(s).
The nature of such procedures shall
be at the sole discretion of the
Uni versity.

E. No | ater than Novenmber 15 of each
year, each canpus will provide the
UC-AFT with a list of faculty/
instructors in the unit who were

*Article XXII| was anended during the 1989 reopener
negoti ati ons.



reviewed for nerit during the
previ ous academ c year. The
information will include the
canpus, the faculty/instructor in
the unit's name, departnent,

whet her the individual was granted
a nerit increase or not, and the
amount of any such increase.®

F. The provisions of this Article are not
i ntended to preclude consideration for
merit review for the menbers of this
bar gai ni ng unit.

G The provisions of this Article are not

subject to Article XXIll. Gievance
Procedure or Article XXIV. Arbitration.,

Rel evant Bargaining H story Regarding the Merit Article

Because the parties disagree about the interpretation and

applicability of certain sections of Article XXIl1I to nerit
reviews for post six-year lecturers on third and subsequent

t hree-year appointnents, it is appropriate to consider evidence
about the negotiations that led to the devel opnent of these
contractual provisions.

Bet ween 1987 and 1991 the parties had three sets of
negotiati ons that included bargaining over the provisions of
Article XXI'll. The followng findings of fact about this history
are based on a vol umi nous amount of testi nony and docunentary
evi dence.

The 1987 Negotiations

UC-AFT's initial proposal of April 7, 1987, was concerned

wi t h guarant eei ng regul ar (biannual)'nerit reviews and m ni num

Sections E and F in the 1987-90 MOU were relettered as
sections F and Gin the 1991-93 MOU.
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percentage increases for unit nenbers in post six-year

appoi ntnments and securing the establishnent of reviéwprocedures7
for pre six-year appointees. UC AFT also proposed that Article
XXI'l'l be subject to the contractual grievance/arbitration
procedure.

| Inits initial proposal of May 1, 1987, the University
responded to UC- AFT by agreeing to a nerit review for post six-
year |ecturers. During this session, Sarah Jo G| pin-Bishop

(G | pi n-Bi shop), director of system de |abor relations and chief
negotiator for all negotiations with UC-AFT, stated that the
University's conmtnment to the review was a maj or concession from
its "sole discretion" |anguage in the 1986 MOU. The University
specifically proposed the follow ng | anguage for section C 1. "A
| ecturer or a senior lecturer in the unit on a post ‘six-year

t hree-year appointnment normally will be subject to a merit review
"prior to a subsequent appointment." G| pin-Bishop explained that
. the use of the term "normally,"” would give the University
flexibility to do "accel erations, decelerations, deferrals and
caps" with nmerits, and al so preserve the variances in canpuses'

review practices, i.e., every two or every three years.

"According to Eric Schroeder, a nmember of the UC-AFT
bargaining teamin 1987 and 1989, UC-AFT understood the term
- "procedures" to nmean the follow ng:

A. By "procedures,” we neant witten -- the
witten regulations for nmerit, in other

wor ds, what would be required of people for
merit, the tine lines for this, what
docunents they would have to provide for such
areview | think that's it. (Hearing
Transcript, Vol. I, p. 13 0.)

9



The University's May 1 proposal also divided nenbers of the
uni t into three distinct groups -- post six-year, pre ‘six-year
and-non-| ecturers. Evenh though it was agreeing to nmerit reviews
for post six-year three-year appointees, the University was stil
concerned about maintaining its "sole discretion" about the
timng of such nmerit reviews and the anount of nerit increases,
if granted. The University al so opposed applicatioh of the |
grievance/arbitration procedure to Article XXII1I.

Early in these negotiations, the parties reached agreenent
over the |anguage of sections A and B which eventually appeared
in the 1987 MOU.

After further exchange of proposals, at the May 21, 1987,
session, the University presented a substantially revised
proposal containing the |anguage in sections C. 1, C 2, and C. 3.
The proposed | anguage for section C. 1 replaced the word
"normal ly" with the phrase "at |east one." The University felt
that this phrase provided a better "time frame" for conducting
merit reviews for enployees during each three-year appointnent.
Thi s | anguage woul d guar ant ee Iecturers-on post si x-year
appoi ntments at |east one nerit review sonetinme during the period
of both the first and the second three-year appointnents.

The University also proposed an inplenentation date of
July 1, 1988, for the commencerent of the mandatory nmerit
revi ews. During the May 21 session, G| pin-Bishop expl ai ned that
this date was necessary to acconnndate the fact that sone post

si x-year lecturers had already received their first three-year

10



appoi ntnents, effective July 1, 1987, without having had a merit
review. A definite inplenentation date was needed to insure that
all unit nenbers would be treated alike.

She al so explained, to UC-AFT's surprise, that there was no
establ i shed systemni de practice for the timng of nmerit reviews.
Some canpuses did reviews on a tmb-year cycle and others, on a
three-year cycle. Sone canpuses did separate reviews for nerit,
while others did it wth the post six-year review for
appoi nt nent .

In presenting the proposed |anguage in section C. 1 which
reads, "Consideration for merit reviews in addition to those
above will be at the sole discretion of the University," G pin-
'Bishop expl ai ned that sone canpuses woul d be doing additional
reviews beyond the two mandated by the | anguage in the first part
of C. 1. This |anguage would cover those canpuses on fmp-year
~cycles and those who wished to review, evén t hough the
faculty/instructor did not receive a reappointnent.

UC- AFT, according to Schroeder, also understood the words
"in addition to" represented an accommodati on to those canpuses
that wanted to continue on two-year review cycles and nmight do
more reviews than the two mandated by section C. 1. In this
context "sole discretion" inplied that the University's judgnent
woul d be the deciding factor in such circunstancesi

Inits May 22, 1987, counterproposal, UC- AFT proposed only
one change in the |language of C 1 -- nanely that the date for

commenci ng t he mandat ory reviews would be July 1, 1987, instead
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of July 1, 1988. UC- AFT al so proposed the addition of sections
C 4 and C5 which contained | anguage to insure that nenber s
~currently being reviemed for merit would not be denied access to
this review process solely on the basis of their unit menbership.
UC- AFT al so Wanted to maintain its unit nmenbers' future access to
regular nmerit reviews and increases under existing practices not
cover ed by the ternms of section C. 1. Additionally, UC AFT sought
in section D to have each canpus establish, by January 1988,
merit review "policies" and "procedureé," the nature of mhich
woul d be at the University's sole discretion.

The University's May 22 counterproposal for the
i npl enentation date for the first mandatory review was again
July 1, 1988. It also counterproposed UC- AFT's | anguage for
section D wth |language to provide UC-AFT with canmpus nerit
review "procedures” as developed. The word "policy" was del eted
fromthe University's counterproposal. @G pin-Bishop testified
‘that this change was not considered significant because the
parties used the terns "policies" and "procedures”
i nterchangeably in negotiations. The May 22 counterproposal to
UC- AFT' s proposed sections C4 and C5 created a section E to
address the union's concerns about unit nmenmbers' continued access

to nerit reviews. This |anguage read:

The provisions of this Article are not

i ntended to preclude consideration for nerit

review for the nenbers of this bargaining

unit.
I n explaining the choice of the words "preclude consideration,”
G | pin-Bishop said that this |anguage was intended to preserve

12



the University's "sole di scretion” to do nerit reviews beyond the
contract mnimmbeing agreed to by the parties. UC AFT accepted
the University's |anguage and creation of section E

It al so conceded the deletion of the term "policies" from
the |anguage of section D without any apparent objection. After
other m nor |anguage changes, the parties reached a tentative
agreenent on May 22, 1987. The terns agreed to becane the
provisions of Article XXIIl in the 1987 MOU.®

During these negotiations, the parties also executed a side
letter agreenent. The agreenent addressed the treatnent of those
i ndi vidual s who had already received their first post six-year
t hr ee-year appointnent, effective July 1, 1987, but did not
receive a salary adjustnment or nerit review in conjunction with
this reappointnment. These individuals were guaranteed a nerit
review during this first three-year appointnent period to insure
that they were treated the sane as everyone el se.

Ihe 1989 Negotiations

The parfies' reopener negotiations for 1989 commenced during
the winter of 1988.

Inits initial merit proposal of Decenber 13, 1988, UC AFT
proposed bi annual reviews for pre six-year lecturers as well as
‘those on post six-year appointnents. Again it sought m ni mum
percentage nerit increases for both pre and post sik-year

facul ty. It also wanted to insure that both UC- AFT and unit

8See text, supra., pages 6-7.
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menbers received current information on a tinely basis regarding
the applicabl e canpus procedures for such reviews.

At the first negotiating session, on January 19, 1989, the
University rejected all proposals for nerit increases as too
costly. Its initial counterproposal of January 19, proposed no
change interms of Article XXIII except in section D.

The 1989 negotiations did not result in any substantive
changes in the | anguage of sections A, B, or C. Besides mnor
word changes, including the elimnation of the July 1, 1988,

i npl emrentation date which was no | onger needed, section C. 1 was
nodi fied to include | anguage providing a neans for post six-year
‘appointees who were denied a review to seek resolution through a
designated official at each canpus. This language, as finally
adopt ed, remmi ned unchanged in the 1991-93 MOU.

At the January 27 session, the University did propose the
addi tion of'a new section E which read:

E. No | ater than Januafy 1 of each year,

each canpus will provide the UC-AFT with

a list of faculty/instructors in the

unit who were reviewed for merit during

t he previous academ c year. The

information will include the canpus, the

faculty/instructor in the unit's nane,

department, whether the individual was

granted a nerit increase or not, and the

amount of such increase.
Thi s proposal addressed UC- AFT's concern about receiving
information regarding the University's systemw de inplenentation
of the nmerit review process. Wen the parties agréed to this
addition, they changed the January date to February. Sections E
‘and F in the 1987 MOU were relettered as sections F and G
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The parties reached a tentative agreenent regarding the
merit article on January 27, 1989.

The 1991 Negoti ations

UC-AFT's initial proposal of Decenber 19, 1990, again sought
m ni mum percent age nerit increasés for both pre and post six-year
appoi nt ees. It al so proposed three-year appointnents for pre
si x-year faculty with established tinmes for nandatory nerit
revi ews.

The University's initial counterproposal of January 17,
1991, rejected the idea of additional guaranteed reviems beyond
those already provided for in the MOU

It also rejected mandatory nerit increases for any unit
menbers. The University proposed no change in the terns of the
merit article, except for a |ater date (Decenber 1 instead.of
February 1) in section E to provide UC-AFT with nerit
information. G| pin-Bishop explained during the January 17
negotiating session that a |later date would enable the'University
to conpile nore conplete information

After an exchange of additional proposals, the parties
reached a tentative agreenent on February 1, 1991, with no
changes in Article XXIlIl except for the date change (Novenber 15)

in section E.°

°See the text of section E, supra, page 8.
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Merit Review of Unit 18 Menbers at the Santa Barbara Canpus
The Practice Prior to 1986

Prior to 1986, there was no canpusw de policy or procedure
at the Santa Barbara canpus gqverning how and when merit reviews
of enployees in unit 18 were conducted. The authority to review
and award increases was delegated to the coll ege deans and
provosts by the canpus vice chancellor for academic affairs, wth
t he understanding that the vice chancellor could revoke this
del egation at any tine. Sone departnents declined to do any
merit reviews. Ohers did reviews on a fegular basi s and granted
nmerit increases to sone, but not all, lecturers. Thus, lecturers
were reviewed for merit on an individualized, departnent-by-
deparfnent basi s.

. : I |

The 1987 anendnents to the nerit article did not change the
Santa Barbara canpus' policy or procedures for nerit review of
| ecturers, except for those reviews nmandated by section C 1 of
Article XXI'l'l for post six-year appointees. Even with the
mandat ed revi ews, ihdividual departnments retained discretion
regarding the timng of such reviews during the period of the
_fifst t hree-year appoi ntnent.

In 1987, there were post six-year lecturers in the Witing
Programwho were eligible for nerit reviews during the 1987-88
academ c year under ‘the prograni s new bi annual review practice.
The canpus administration decided not to authorize nmerit reviews

for those enployees in the 1987-88 academ c year because they
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woul d be eligible for reviews in the 1988-89 acadenic year
coincident with their first three-year appointnents.

I n academ c year 1988-89, the College of Letters and Science
(ALS) was the largest college at the Santa Barbara canpus. It
consi sted of approximately 30 departnents. |In the fall of 1988,
one of the college deans sent a nenp to his departnent heads
stating that, other than those nerit reviews required by the MOU,
there would be no reviews for pre six-year |lecturers for that
acadeni c year.

A June 20, 1988, nenorandumto canpus deans and provosts
from Robert M chael son (M chael son), then acting vice chancell or
for academ c affairs, indicated that the adm nistrati on was
del egating the authority to the college level for appointnents
and nerit increases for certain tenporary |ecturer
classifications. Mchaelson reiterated that there was no canpus
policy for nmerit eligibility for these classifications and that
the canpus was not contenpl ating devel opi ng one at that time.
Additionally, he was retaining authdrity to establish-any future
canmpus policies concerning appointnehts and nerit eligibility.

M chael son's menp went on to state that nerit reviews were at the
di scretion of the departnents except fdr those required by the
MOU for post six-year appointees.

In response to an inquiry in early 1989 about the unit 18

merit policy, Julius Zel manowi t z (Zel manow tz), associate vice

chancel | or for academ c personnel, advised Richard Shavel son,
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dean of the Graduate School of Education, in a February 9, 1989,
menor andum as fol | ows:

1. For pre-sixth year nerits, "nornal
practice" is a departnment's own practice with
respect to merits, subject to review outside
the departnent. This is an area where the
Uni versity has sole discretion.

2. For post-sixth year appointnents, -
prior practice is no |onger the determning
factor, since the MOU nerit policy supersedes
all prior policy. MW Article XXI11.C. 1 and
current policy (contained in the 12/12/88
policy Lecturer Reviews: Sixth-Year and
Subsequent Reviews and soon to be 1ssued for
Inclusion 1n the Red Binder) require that a
merit review be conducted coincident with the
initial post-sixth year review and the
reappoi ntment review for the second post -
si xth year appointnent.*°

3. Qur viewis that, for post-sixth
year appoi ntnments, any nerit recomrendati ons
beyond those required by the MOU are at the
sol e discretion of the University, and would
be regarded as exceptional actions (or
accel erations).

4. In general, for Unit 18 faculty,
merit recommendations in excess of
approxi mately 5% (or two increnents on the
Standard Table of Pay Rates) are regarded as
accel erati ons.
In June 1989, David Sprecher (Sprecher), provost for the
CLS, determ ned that the collegé again did not have the budget to
grant merit increases for pre six-year unit 18 faculty. Sprecher
sent a nenorandumto his departnment heads, dated June 6, 1989,

notifying themthat no nerit requests would be funded unless a

©Prior to 1986 the canpus had no specific policies
pertaining to lecturers aside fromthose in the University's
academ c personnel manual. After 1986, the canpus created a
section in its local policies and procedures manual, known as the
"red binder," specifically for lecturers.
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departnent or programcould do so fromits own funds wthout
reduci ng an instructional program UC- AFT was notified of this
deci si on throUgh t he canpus' | abor relations office.

It is undisputed that between July 1, 1987, and the
begi nning of the 1991-92 academ c year, the Santa Barbara
adm ni stration conducted at |east one nmerit review coinci dent
with both the first and second three-year appointnments given to
eligible post six-year |ecturers. The record does not reveal how
many, if any, of these enployees actually received nerit salary
i ncreases. Al so unknown is whether any post six-year |ecturers
on three-year appointnents received nerit reviews in addition to
the two mandated by the MOU during the first and second three-
year appoi ntnents.

UC- AFT/ Uni versity tings in 1 - Regar di n
Revi ews at _Santa Barbara

On occasion, UC AFT and the University nmet away fromthe

the negotiating arena to discuss nmerit reviews for unit menbers
at the Santa Barbara canpus.

In response to the fall 1988 decision by the CLS to deny
merit reviews, Margaret Bouraad-Nash (Bouraad-hﬁsh), presi dent of
the | ocal UC- AFT chapter, sent a neno to David Gbnzales '
(Gonzal es), the Santa Barbara canpus | abor relations manager, in
~m d- Septenber 1988, protesting the action and requesting
i nformati on about the current canmpus policy on nerit increases.
The parties subsequently agreed to nmeet about the matter.

In late October 1988, Zelmanow tz, Sprecher and Gonzal es
met wi th Bouraad-Nash and Rhonda Levi ne, another UC- AFT
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representative, regarding the nerit issue. Bouraad-Nash
requested that the adm nistration devel op a canmpusw de policy to
regularize nerit reviews for pre six-year lecturers, the majority
of lecturers at the Santa Barbara canpus.

Zelmanowi tz indicated that the admnistration was willing to
consider the advisability of such a policy. Later the idea was
"put on hol d" because of the canpus adm nistration's concern
about its budget ranifications; Additional ly, because UC AFT
reopened the nerit article at the 1989 systemm de reopener
negotiations shortly after the neeting, the |ocal canpus deci ded
to await the outcome of the negotiations.

At the request of UC-AFT, another neeting was held in My
1989, to discuss a nunber of issues, including creation of a
canmpuswi de nerit review policy for its pre six-year |ecturers.
The University again refused to devel op such a policy, stating
that the ongoing systemm de bargaining over nerit preenpted any
| ocal level consideration of the matter. ~Despite UC AFT's
di sagreenent with the University's position, no canpus policy was
est abl i shed. |

The February_7, 1992, Post Six-year lecturer Merit Policy

Prior to academ c year 1992-93, no nenber of unit 18 was
eligible for a third or subsequent post six-year appointnment.
However, during the 1991-92 academ c year, approximtely 13

| ecturers at the Santa Barbara canpus were eligible to comence
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review for reappointnent in the 1992-93™ academic year for their
third post six-year contracts.

In the fall of 1991, several departnents contacted
Zel manowi tz' office about their obligation, if any, to conduct
merit reviews in conjunction with the reviews of  those Santa
Barbara | ecturers who were eligible for a third post six-year
reappoi ntnents. Realizing that there was no canpus policy
covering this matter, in Novenber or Decenber 1991, Zelmanowitz
initiated steps to develop a policy. Following consultation with
. the deans and provosts of the various canpus schools and
col |l eges, Zelmanowi tz prepared a proposed nerit review policy for
post six-year |ecturers. This proposal ﬁas sent to the canmpus
academ c senate on January 16, 1992, for its review and response.

It read, in relevant part, as follows:

In consultation with the Deans and Provosts,
it is proposed to exercise the University's
di scretion at UCSB in the follow ng manner.
Lecturers under consideration for a third (or
subsequent) post six-year appointnent wll be
eligible for nmerit review only in exceptional
circunmstances. In such cases, the Dean or
Provost may grant a departnent perm ssion to
conduct a nerit review.

The reasons for this proposal include the
foll ow ng:

(1) The tenporary FTE which are used
for |ecturer appointments are not funded for
merit increases. Post six-year |ecturer :
sal ari es exceed budgeted salary levels in all -

HArticle VIl (Appointments), section Cl.c. states that:

Revi ew for subsequent three-year appointnents
will normally occur during the second year of
each three-year appointnent.
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Schools and Col |l eges at UCSB. At the nonent,
3.35 FTE are being used to fund the nmerits of
post six-year |ecturers, over and above the
36.11 FTE occupied by these lecturers (see
attached data sheet). This is an unfunded,
and growing liability. .

(2) Merit reviewentitlenent for
enpl oyees represented by a bargai ni ng agent
are nost appropriately negotiated at the
bar gai ni ng tabl e.

Zel manowi t z requested a quick response fromthe academ c
senate so that he could advise the various departnents.

A copy of the proposal was also sent to Gonzales for
transmttal to the |ocal UC-AFT chapter. On January 21, 1992,
Gonzal es sent a copy of the proposed policy to Maria Nhrdtti-
Ceder (Marotti-Ceder), the local chapter president.

Marotti-Ceder sent a letter to Gonzal es on January 29, 1992,
with a copy to Zel manowi tz, asserting that the University had a
| egal obligation to raise the issue of nerit policy with UC AFT
at the bargaining table or it would risk a violation of |aw.
Nei t her Gonzal es nor Zelmanowitz responded to the letter.

On February 7, 1992, Zelnmanowitz issued a menorandumto
deans and provosts announci ng adoption of the proposed policy for
post six-year nerit reviews. The policy, which was effective
i medi ately, read, in pertinent part, as foll ows:

Unit 18 lecturers under consideration for a
third or subsequent post sixth-year
appointment will be eligible for nerit review
only in exceptional circunstances.

Exceptional circunstances nust involve
factors that go beyond the "excellent
performance" criterion for reappointnment (MU
Article VI1.C.l.a.2). Wen such
circunstances are present and funding for a
potential nerit increase is available in the
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School or College, the Dean or Provost may

grant a departnent perm ssion to conduct a

merit review. The personnel file for such a

merit review nmust include full docunmentation

of the exceptional nature of the case.
Gonzal es sent a copy of the adopted policy to Marotti-Ceder on
February 11, 1992.

In response to this action, Edward Purcell (Purcell), UC
AFT's 1| abor consultant, sent a letter to Zelmanowitz on February
21, 1992, formally demanding to bargain nerit issues related to
post six-year lecturers and threatening to file an unfair
practice charge if the University refused to bargain and/or
wi t hdraw the February 7 policy.

Jeffrey Frunkin (Frunkin), the University's systemm de
assistant director of l|abor relations-staff services, responded
to Purcell by letter on March 12, 1992. Frunkin's letter stated
that the University was refusing to bargain about the policy.
Hs letter also asserted that pursuant to the parties' 1989
reopener negotiations, section D of Article XXIll contained a
specific waiver of any obligation by the University to bargain
over any changes to canpus nerit review procedures.

UC- AFT subsequently filed the instant unfair practice charge
on March 23, 1992.

At the hearing, Zelmnowtz described the February 7, 1992,
docunment as a conbination of policy and procedure. He
"acknomdedged that, as a policy, it actually establishes two

criteria for merit revieweligibility: the existence of (1)

"exceptional circunstances,"” and (2) funding for potential nerit
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increases in the school or college. This criteria is

di stingui shed fromthe contractual standard of "excell ent
performance" used in evaluating post six-year lecturers for

t hree-year appointnents. Zelmanowitz also admtted that the
policy creates nore restrictive eligibility requirenments for
nmerit reviews than the classwi de standard applied by the MOU for
the first and second three-year reappointnents.

The February 7 policy did not define the neaning of
"exceptional circunstances" because, as Zel manow tz expl ai ned,
the admi nistration could not anticipate all the kinds of
circumstances that mght arise.?'?

O her Rel evant MOU Provi si ons

The wai ver provisions of the 1991-93 MOU are found in
Article XXXVIII1 which reads: |
ARTI CLE XXXVI 1. WAl VER

A The University and the UC AFT
acknowl edge that during the negotiations
whi ch resulted in this Menorandum of
Under st andi ng, each had the right and
opportunity to nake dermands and
proposals with respect to any subject or
matter not renoved by law fromthe area
of collective bargaining, and the
under st andi ngs and agreenents arrived at
by the parties after the exercise of
that right and opportunity are set forth
in this Menorandum of Understandi ng and
that this Menorandum of Under standi ng
constitutes the agreenent arrived at by
the parties.

2ne exanpl e of an "exceptional circunmstance" was given. It
was described as a situation where an exceptionally val uable
| ecturer was being recruited by an outside canpus. The nerit
revi ew process could be used to neet the outside offer and
hopefully retain the enployee at the Santa Barbara canpus.
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The rights granted and the procedures
set forth under the Academ c Personne
Manual and other University policies and
procedures will no |longer apply to
faculty/instructors in the unit covered
by this Menorandum of Understandi ng
except as specifically set forth bel ow
or el sewhere in this Menorandum of
Under st andi ng. Al t hough the nmenorandum
constitutes the agreenent between the
parties, the parties agree that the
applicable parts of the Academ c
Personnel Manual and other University
policies and procedures regarding the
areas listed beloww |l continue to
apply to nenbers of this unit:

Patent and Copyri ght

| ndermi ty

Addi ti onal Conpensation

Speci al Services to Individuals and
Organi zat i ons

Qut si de Professional Activities

Di scl osure of Financial Interests

Any changes in the above policies wll
be subject to the neet and di scuss
process and will not be subject to the
nmeet and confer process unless the
change affects only the nenbers of this
unit.

Except as otherw se provided for in this
Mermor andum of Under st andi ng, or upon

nmut ual consent of the parties to seek
witten anendnent thereto, the

Uni versity and the UC-AFT, for the life
of this Menorandum of Under st andi ng,
each voluntarily and unqualifiedly

wai ves the right, and each agrees that
the other shall not be obligated, to
bargain collectively with respect to any
subject or matter referred to or covered
in this Menorandum of Understanding, or
Wi th respect to any subject or matter
not specifically referred to or covered
by this Menorandum of Under st andi ng,
even though such subject or matter may
not have been within the know edge or
contenpl ation of either or both of the
parties at the time they negotiated or
signed this Menorandum of Under st andi ng.
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| SSUE

Whet her the University's adoption of the February 7, 1992,
policy regarding nerit reviews for six-year lecturers vi ol at ed
section 3571(c) and derivatively, section 3571(a) and (b)?

DI SCUSS| ON

Section 3570 of HEERA inposes a duty upon higher education
enpl oyers to neet and confer with exclusive representatives of
enpl oyees on all matters within the scdpe of representation.

This duty is analogous to the duty to bargain inposed upon public
school enployers under the Educational Enpl oyee Rel ations Act and
upon private sector enployers by the National Labor Relations
Act . 3

In Regents of the University of California v. Statew de
University Police Association (1985) PERB Decision No. 520-H, the
Board reiterated its standards of analysis for alleged violations
of HEERA' s neet and confer provision. Accordingly, in
~deternmining whether a party's conduct constitutes an unfair
practice, the Board uses both a "per se" and a "totafity of the
conduct" test, depending on the conduct involved and its effect

on the negotiating process.

_ 3The Educational Enployer Relations Act is codified at
section 3540 et seq. The National Labor Relations Act (NLRA) is
codified at 29 U S.C. section 151 et seq. The construction of
provi sions of the NLRA is useful guidance in interpreting
“parallel provisions of collective bargaining statutes
adm ni stered by the PERB. (See San Diego Teachers Association v.
Superior Court (1979) 24 Cal.3d 1 [154 Cal.Rptr. 893];
Firefighter's Union v. Gty of Vallejo (1974) 12 Cal.3d 608 [117
Cal . Rptr. 507].) '
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An enployer's unilateral change in terns and conditions of
enpl oynent within the scope of representation, is, absent a valid
defense, a per se refusal to negotiate. (Pajaro yallgy Unified
School District (1978) PERB Decision No. 51; San Mateo County
Community_College District (1979) PERB Decision No. 94.)

Established policy relating to terns and conditions of
enpl oynent may be enbodied in a collective bargai ni ng agreenent
(Qant Joint Union H gh School District (1982) PERB Decision No.
196) or, where a contract Is silent or anmbi guous, it nmay be
determ ned from past practice or bargaining history (Ro_Hondo
Community_College District (1982) PERB Deci si on No. 279).

In determ ning whether the University violated HEERA section

3571 as alleged, the foregoing principles will be kept in m nd.
| 1 e T .

To establish a unilateral change, the charging party nust
show t hat : (1) the enployer breached or al tered the parties’
written agreenent or established practice; (2) such action was
t aken mﬂthout'giving the excl usive representative notice or
opportunity to bargain over the change; (3) the change is not
merely an isol ated breaéh of the contract but anpbunts to a change
of policy (i.e., has a generalized affect or continuing inpact
upon bargaining unit nmenbers' terns and conditions of
ehploynent); and (4) the change in policy concerns a matter

Wi thin the scope of representation. (Gant Joint Union High

School District, supra; dendora Unified School District (1991)

PERB Deci sion No. 876.)
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Lons Parties

UC- AFT mai ntains that prior to February 7, 1992, the
establ i shed policy for access to nerit reviews for post six-year
l ecturers on t hree-year appointnehts was enbodied in the |anguage
of section C.1 of Article XXIll. This section mandates at | east
one nmerit review for such lecturers during the period of their
first and second three-year appointnments. However, UC-AFT
argues, the language of this section is silent regarding nmerit
revi ews for these enpl oyees during third and subsequent three-
'year appoi nt nent s. Cbnsequenfly, the adoption and inplenmentation
of the February 7, 1992, policy by the Santa Barbara adm ni stra-
tion, precluding access to nerit reviews of such, |ecturers,
except in "exceptional circunstances,” was an unlawful unil ateral
action. This action was taken, w thout notice to UC-AFT and an
oppoftunity to neet andlconfer, in violation of section 3571(c).

UC- AFT further asserts that neither the express |anguage of
section C.1 nor the parties' bargaining history gives the
Uni versity "sole discretion" to determ ne when, if at all,
additional reviews wll be conducted for the affected enpl oyees.

The University takes the position that the |anguage of
Article XXI'll clearly gives it the authority to take the action
that is the focus of this dispute. This article, it asserts, is
- so conprehensive and clear on its face that the bargaining
hi story need not be considered to interpret its neaning. The
Uni versity construes the Iasf sentence of section C 1 as

reserving to it the unfettered right to determ ne the policy
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about any nerit reviews for post six-year | ecturers beyond the
-two mandat ed by section C. 1.
VWhen read al one, the last sentence of section C 1l is
arguably susceptible to the interpretation offered by the
Uni versity. However, when read within the context of the entire
section, the |anguage arguably has a different neaning. The use
of extrinsic evidence is thus proper to ascertain the meani ng of
words "in addition to those above" found in the |ast sentence.
Under wel | -established rules of contract interpretation,
extrinsic evidence is properly considered when the contract
| anguage is anbiguous, and it may be received only to establish a
meani ng to which the |anguage of the contract is reasonably
suscepti bl e. (Murphy_Estate (1978) 82 Cal . App.3d 304 [147
Cal . Rptr. 258]; Murphy Sl ough Assn. v. Avila (1972) 27 Cal . App. 3d

349 [104 Cal .Rptr. 136].) In using extrinsic evidence:

A contract nust be so interpreted as to give
effect to the nutual intention of the parties
as it existed at the time of contracting so
far as the sanme is ascertainable and | awful.

(Cal. Cv. Code section 1636; 1 Wtkin Summary of Cal Law (9th

Ed. 1987) Contracts, sec. 684; _Stevenson v. _Qceani c Bank (1990)
223 Cal . App.3d 306 [272 Cal.Rptr. 757].)

The 1987 pérties' bar gai ning history is nost revealing about
the parties' intent and undérstanding regardi ng the | anguage of
section C. 1. These negotiations culmnated in the |anguage that
is now the subject of this dispute, nost notabiy, t he | ast
sentence of section C. 1. The |anguage of this sentence was not
changed during the 1989 or 1991 negoti ations.
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This evidence shows that when the University introduced the
substantially revised | anguage of C. 1 on May 1, 1987, its
proposal replaced the word "normally" with the phrase "at | east
one." G | pin-Bishop proposed this phrase to give campuses a
better "tinme frame" for conducting merit reviews during the
period of both the first and second three-year appointnments. The
University wanted this |anguage to preserve the flexibility for
canmpuses to review on either two- or three-year cycles or to
review even if faculty nenbers received non-appointnments. This .
was al so recogni zed the fact that sone canpuses m ght do
"accel eration, decelerations or deferrals" of nmerit reviews
during these three-year appointnment periods.

VWhen the parties agreed to the |anguage of the |ast sentence
of section C. 1, which reads "Consideration of nmerit reviews in
addition to those above will be at the sole discretion of the
University," both sides understood that this sentence was
inserted to nodify or anplify the phrase "at |east one" in the
first sentence with respect to reviéms conducted during the time
of the periods of the first and second three-year appointnents.

There is no indication that the parties ever discussed,
contenpl ated, or agreed that these five words mnuld_also gi ve the
University sole discretion to determne nerit review eligibifity
for post six-year lecturers during their third or subsequent
t hree-year appointnents. |If the University intended that the
"sole discretion"” |anguage of the |last sentence of this section

woul d apply to periods beyond the first and second three-year
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appoi ntnents, this intent was not communicated to UC- AFT during
the 1987 negotiations or any subsequent negoti ati ons.

~In light of the evidence presented, it is determned that
the contract is nore reasonably susceptible to the interpretation
of fered by UC-AFT than that proffered by the University.' It
is therefore concluded that the parties intended the |anguage of
section C.1 to apply only to nmerit reviews given to post six-year
| ecturers during their first and second threé-year appoi nt nent s.
The MOU | anguage, as meil as their bargaining history, is silent
with respect to their intent about nerit reviews during the third
or subsequent three-year appointnents.
P r i

UC- AFT al so attacks the University's February 7, 1992,
policy on the grounds that it represented an alteration of past
practice. In the absence of an express provision in the MOU
allowng the University to unilaterally establish a nerit review
policy for post six-year lecturers on their third three-year
appoi nt ment, UG- AFT asserts that it is appropriate to consider
Santa Barbara's departnmental practices before the 1986 MOU went
into effect.
I n support of this theory, UC-AFT points to Article XXII1,

section F of the current MOU as representing a "de facto

UG- AFT urges that, pursuant to California Gvil Code
section 1654, the |anguage of the contract should be interpreted
nost strongly against the party who causes the uncertainty to
exist (i.e., the University). However, this principle is applied
only where other rules of construction fail to resolve the
uncertainty, which is not the case here.
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guarantee" that the University would nmaintain at |east
traditional access to nerit reviews for all lecturers not
mandated to receive reviews under section C 1. It is argued
that this presunptively includes those not on first and second
post six-year three-year appointnents, i.e., those unit nenbers
on their third post six-year three-year appointnent.

Section F contains vague | anguage. The 1987 bargai ni ng t hat
resulted in this |anguage is nof really hel pful in gleaning the
intent of the parties about this provision.

When UC- AFT proposed the addition of sections C4 and C. 5,
it attenpted to insure unit nenbers access to future nerit
revi ews and ihcreases under existing practices not covered by the
mandates of section C.1. The University countered with the
| anguage found in section F. It appears that the parties’
intended this provisionto apply to unit menbers other than those
'on post six-year appointnments. There is no indication that the
parties agreed that section F would also apply to post six-year
‘lecturers on third or subsequent three-year appointnents.

Even though extrinsic evidence was adm tted concerning the
negoti ati ons over the |anguage of section F, this evidence does
not support the interpretation of the contract urged by UC AFT
that it provides a "de facto guarantee" to post six-year
| ecturers beyond the mandates of section C. 1. UC AFT has not
carried its burden with this argunent, and it is therefore

rej ected.

See text, supra, at page 8.
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There is al so another reason for rejecting UC AFT' s argunEnt.
regarding an alteration of a past practice. Those lecturers in
the group designated as "post six-year |ecturers" were a creation
of the 1986 MOU. It was not until 1987 that the MOU provided for
two guaranteed nerit reviews for this group. It is undisputed
that, prior to February 1992, no post six-year |ecturer,

i ncludi ng those enployed at the Santa Barbara canpus, was
~eligible for a third post six-year, three-year appointment.
Consequently, the prevailing practices with respect to nerit
reviews for this group of lecturers are whatever may have

devel oped, consistent with the provisions of the MOU after 1986.
Past practice prior to 1986 is not relevant with respect to post
si x-year |ecturers. QLaKQ?EL&LﬂQLﬁ_EEhQQL_IljJIJJH_ (1986) PERB
Deci si on No. 563.)

Effect of the Policy

It has been concluded that the University unilaterally
promul gated a policy on February 7, 1992, which changed the nerit
review eligibility requirenents for post six-year |lecturers
coincident with their third three-year appointment. The
University contends that it attenpted to consult w th UC AFT,
consistent with its.practice of consulting with the canpus
community over policy devel opnent, prior to adopting the subject
policy; but concedes that it refused to neet and confer with
UC- AFT, desbite a protest fromthe union that the policy was
negoti able. The change in nerit revieweligibility requirenents

is not nerely an isolated breach of the contract. It anmounts to
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a change of policy having a generalized effect or continuing

i npact upon the affected bargaining unit nmenbers terns and
conditions of enployment at the Santa Barbara campus. Since this
change in policy concerns a matter wthin the scope of
representation, i.e., the opportunity for salary increases, it is
concluded that the University was obligated to néet and confer
with UC-AFT prior to adopting the February 7, 1992 policy.

Absent sone vi able defense, the University's refusal to neet
and confer with UC AFT regarding its decision to change the
eligibility requirements for nerit reviews for post six-year
| ecturers on their third three-year appointnments constitutes a
viol ation of section 3571(c).

Wai ver Defense

The University asserts that UC- AFT waived its right to neet
and confer regarding the aforenmentioned subject. That waiver, it
all eges, is evidenced by'the bargai ning history, the MOU | anguage
ultimately ratified by t he parties, and conduct of the parties
denonstrating acqui escence during the years since 1987.

Specifically, the University argues that the |anguage of
Article XXIIl gives it broad discretion regarding nerit reviews,
except for the two reviews guaranteed by section C. 1. The
University also relies on the |anguage of Article XXXVIII1 which
contai ns the wai ver provisions. (See text, supra, at
pp. 25-27.) The effect of Article XXIII, in conjunction with

Article XXXVI11, it is argued, is a clear contractual waiver of
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UC- AFT's present right to bargain over the eligibility of post
six-year lecturers for additional merit reviews.
UC- AFT takes the position that it never waived its right to
meet and confer over this matter.
~Waiver is an affirmative defense which the asserting party
has the burden of proving. It is well settled that in order to
find a wai ver, PERB requires clear and unm stakabl e evi dence that

a party has relinquished its rights to bargain. (Arador Val | ey

Joint Union Hi gh School District (1978) PERB Decision No. 74.)

Wth respect to contract terns serving as evidence of a

wai ver, in Los Angeles Community. _College District (1982) PERB

Deci si on No. 252, the Board hel d:

[Qontract terms will not justify a
uni | ateral managenent act on a mandatory

subj ect of bargai ning unless the contract
expressly or by necessary inplication confers
such right. New York Mrror (1965) 151 NLRB
834 [58 LRRM 1456, 1457]. 1d. at p.10.

Here, the MOU between UC- AFT and the University does not justify
unilateral action. \Wile inclusion of the conprehensive
provisions of Article XXIIl permts an inference that the subject
of nmerit reviews was exhausted in negotiations, the "clear and
unm st akabl e" standard requires that evidence of a waiver be
concl usi ve.

Despite the University's contention, the |anguage of section
C.1 of Article XXIll does not contain express terns evincing a
cl ear and unm stakabl e wai ver by the union of the right to
bargain over the eligibility for nmerit reviews for post six-year
| ecturers on their third three-year appointment. Nor can it be
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inferred fromthe "sole discretion" phrase of this provision that
such a right is conferred on the University.

Nor does the zipper clause, i.e., Article XXXVIII, confer
that right. It makes no specific reference to nmerit reviews.
. The plain |anguage of that article gives both parties the right
to refuse to bargain changes in all subjects or matters referred
- to or covered in the MOU for the duration of the agreement. This
includes matters "not specifically referred to or covered" by the
MOU "even though . . . within the knom]edge or contenpl ati on of
either of those parties” during t he negotiations for the MOU.

In Los Rios Community_College District (1988) PERB Deci si on

No. 684, the Board analyzed the effect of a zipper clause

essentially the sanme as the one involved here. The Board
concluded that in practical terms, the clause fixed for the life
of the agreenent those terns and conditions of enploynent
established by past practice, as well as those established.by t he
express ternms of the contract. Thus, unspecified terns and
conditions of enploynent covering negotiable Subjects becone the
status quo for the life of that agreenent.

In this case, the subject of nerit reviews during the third
and subsequent appointnents of post six-year lecturers is not
specifically referred to or covered by the MOU. Under the terns
of the zipper clause the University was free to refuse to bargain
changes in the eligibility requirenment for nmerit review beyond

those established by the MOU. However, it was not free to alter
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the requirenents even though they are not detailed in the MOU.
(Conmpton_Unified School District (1989) PERB Decision No. 784.)
In Los Angeles Comunity_College District, supra. the Board

addressed the use of bargaining hi story as evidence of a waiver
of a statutory right. CGting cases decided in the private
sector, the Board hel d:

Under the National Labor Relations Act (NLRA
or Act), union conduct in negotiations wll
make out a waiver only if a subject was
"fully discussed” or "consciously explored"
and the union "consciously yielded" its
interest inthe matter. Press Go. (1958) 121
NLRB 976. . . . The fact that a union drops
a contract proposal during the course of
negoti ati ons does not nean it has waived its
bargai ning rights and ceded the matter to
managenent prerogative. Beacon Piece Dyeing
and Finishing Co (1958) 121 NLRB 953. \Ahere,
duri ng negotiations, a union attenpts to

i nprove upon or, as in this case, to codify
the status quo in .the contract and fails to
do so, the status quo remains as it was
before the proposal was offered. The union
has lost its opportunity to codify the
matter, it has failed to make the matter
subject to the contract's enforcenent
procedures or to gain any other benefit that
m ght have accrued to it if its effort had
succeeded. . . . But the union has not
relinquished its statutory right to reject a
managenent attenpt to unilaterally change the
status quo without first negotiating with the
union. In a sentence, by dropping its
demand, the union | oses what it sought to
gain, but it does not thereby grant

managenent the right to subsequently
institute any unilateral change it chooses.

A contrary rule would both discourage a union
from maki ng proposal s and managenent from
agreeing to any proposals made, seriously

i npedi ng the collective bargai ning process.
Beacon Piece, supra. 1d. at pp. 12-13.

In this case, through three successive sets of negotiations over
‘the nerit article, UC AFT attenpted unsuccessfully to secure
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mandat ory bi annual merit reviews for pdst si x-year |ecturers.
Al though the parties nmade changes in the nerit article, including
section C.1, in 1989 and 1991, there is no evidence that the
parties discussed a change in the scope of the |ast sentence of
section C.1 and that UC- AFT "consciously yielded" its interest in
continued access to nerit reviews for post six-year |ecturers.
Accordingly, no waiver is found on the basis of the parties'
bargai ning history. |

The remai ning wai ver defense is characterized by what the
University descri bes as "acqui escence by the parties.” On this
point the University argues that UC- AFT, through its actions
since 1987 in bargaining and in neetings wth managenent
officials at the Santa Barbara canpus, denonstrated its beli ef
that the University had sole discretion to devel op or changé
merit review practices of lecturers beyond the two nerit reviews
mandat ed by section C.1 of Article XXIII. Thus, it created an
i nplied waiver by accepting the University's position and
"acquiescing“ with changes made in nerit revieweligibility in
1987, 1988, and 1989.

This argunent is not only confusing, but also unconvincing.
It ignores the fact that UC-AFT's neetings with the Santa Barbara
canpus adm nistration in 1988 and 1989 concerned the devel opnent

of canmpuswi de policy for pre six-year, not post six-year,

| ecturers. Since the University's policies and practices
regarding pre six-year lecturers is not an issue, UC AFT's

actions with respect to this group of enployees is irrelevant.
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Prior to February 7, 1992, there is no evidence that the
Uni versity made a change in the policy governing nerit reviews
for post six-year |lecturers from 1987 forward. Cdearly, UC AFT
did not acquiesce in the University's unilateral action of
February 1992. Shortly after UC-AFT received notice, in January
1992, of the University's proposed action, it demanded to
negoti ate the subject and was refused. This argunent is thus
totally without nerit. |

For the reasons discussed above, it is concluded that the
Respondent has failed to prove that UC AFT wai ved its bargaining
rights under any of the theories asserted.

Lacki ng evidence of a viable defense, it is concluded that
the University violated section 3571(c) by unilaterally adopting
a nerit review policy for post six-year lecturers at the Santa
Bar bara canpus during their third t hree-year appoi ntnment w t hout
provi ding UC-AFT with notice and an opportunity to neet and
confer about the subject. This same action changed terns and
conditions of enploynent for the affected enployees in violation
of section 3571(a). This unilateral action was taken in
di sregard of UC-AFT's protest and with indifference to its right
and duty to represent the rights of its affected unit nenbers.
Therefore, it also violated section 3571(b).

Request to Anend Conplaint

In its post hearing brief, UC AFT renewed its request to
amend the conplaint to add an allegation that the University's

adoption of the February 7, 1992, nerit review policy anounted to
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an i ndependent violation of section 3571(a) and (b), based on
unl awful discrimnation and interference.

UC- AFT argues that the University's policy should be deened
"inherently destructive" of enployee's rights because it did not
apply to non-unit 18 academ c enployees. Instead, it singled out
unit 18 nmenbers for |less favorable treatnment because of their
exercise of the right to representation. Further, UC- AFT
contends, the consequences of the University's action was not
only "foreseeable" but nust have been intended, and thus bears
"its own indicia of intent." Accordingly, it argues, there is no
need to prove the traditional elements of a prima facie case of
discrimnation in order to establish the existence of
di scri m nati on.

As noted earlier, prior to and during the hearing, UC AFT
sought to anend the conplaint to add the theory of unlawful
discrimnation resulting fromthe University's unilateral change
action. The University vigorously opposed the notion in each
I nst ance.

Before the hearing the notion was denied by a witten order
issued July 22, 1992. At the hearing the notion was denied on
the record.

In its renewed notion, UC AFT has alleged no new facts nor
| egal support beyond those raised in its initial notion.
Therefore, the request is denied for the sane reasons articul at ed

in the July 22, 1992 order and again at the hearing.
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CONCLUSI ON

Based upon the foregoing discussion and the entire
evidentiary record, it has been determ ned that secfion C.1 of
Article XXI'll of the MOU is silent with respect to a nmerit review
policy for post six-year lecturers on their third or subsequent
t hree-year appointnent. Further, it has been determ ned that
this contractual provision does not grant the University sole
discretion to determne the eligibility for nmerit reviews for
this group of enployees during the termof the MOU. Thus, the
subject matter was one over which the parties were obligated to
meet and confer.

The University violated its duty to neet and confer with UC
AFT when it unilaterally adopted a policy changing the
eligibility requirements of nerit reviews for such enpl oyees. By
doi ng so, the Univeksity vi ol at ed HEERA section 3571(c), and
derivatively, 3571(a) and (D).

RENMEDY

PERB is enpowered to issue a decision and order directing
an offending party to take such affirmative action as wll
effectuate the policies of HEERA.

Where an enpl oyer unilaterally changes terns and conditions
of enpl oynent, PERB typically orders enployers to cease and
desi st fromsuch unlawful actions, to restore the status quo
ante, to conply wwth its bargaining obligations with the

exclusive representative and to nmake enpl oyees whole as a result
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of the unlawful unil ateral change. (R o Hondo Community Col | ege
District (1983) PERB Decision No. 292.)

Accordingly, the University is ordered to cease and desi st
fromunilaterally changing the nerit review policy for post six-
year |lecturers enbodied by the terns of the 1991-93 MOU.

UC- AFT seeks an order restoring the status quo ante prior to
February 7, 1992. Since the unilateral change occurred during
the termof the agreenent, the status quo ante is determ ned by
the policy in effect during the 1991-93 MOU, in addition to those
procedures devel oped pursuant to this policy. The status quo
establ i shed by section C.1 of Article XXIII remains binding until
it is repl aced by agreenent of the parties or until the contract
as a wﬁolelexpires. It is appropriate, therefore, to order the
University to immediately rescind the February 7, 1992, nerit
review policy and restore the policy created by the MOU for nerit
reviews for post six-year |ecturers until such tine as the
parties agree to its nodification or the MOU as a wholé expires.
(See Calexico Unified School District (1983) PERB Decision No.
357.) '

In order to create a make whole renedy that is appropriate
to the circunstances of this case, it is inportant to note that
access to a nerit review represents an opportunity to be
considered for a nerit increase, but is not a guarantee that an
increase will be granted. The University will therefore be
ordered to provide all post six-year |ecturers who have received

their third three-year appointnents an opportunity for nerit

42



review pursuant to the policy established by the 1991-93 MU for
post six-year l|lecturers during their first and second three-year
appoi ntnments, until and unless the parties have agreed to its
nodi fi cati on.

UC- AFT al so seeks an order directihg the University to

reinburse it for the cost of prosecuting this matter. In Regents

of the University of California (1982) PERB Decision No. 253-H,
the Board denied the charging party's request for attorney's
fees, finding that the university's case was not frivolous. It
expressly adopted for HEERA cases the standard for awarding
attorneys fees used in cases brought under the Educati onal
_Enploynent Rel ations Act and the Ralph C. Dills Act, which was
formerly known as the State Enpl oyer-Enpl oyee Rel ati ons Act.

There has been no showing here that the University's
position in this matter was frivolous or taken in bad faith. |t
- 1s thus inappropriate to award attorney's fees.

It is also appropriate that the University be directed to
post a notice.incorporating the terns of this order. Posti ng of

such a notice, signed by an authorized agent of the University,

wi Il provide enployees with notice that the University has acted
in an unlawful manner, is being required to cease and desist from
this activity, and will conply with the order. It effectuates

t he purposes of HEERA t hat enpl oyees be inforned of the
resolution of the controversy and the University's readiness to

conmply with the ordered renedy. (Davis Unified School District,
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et al. (1980) PERB Decision No. 116; see also Placerville Union
School District (1978) PERB Decision No. 69.)
OSED R

Fromthe foregoing findings of fact, conclusions of |aw and
the entire record in this case, and pursuant to the Hi gher
Enpl oyer - Enpl oyee Rel ati ons Act (HEERA), Governnment Code section
3563.3, it is hereby ORDERED that the Regents of the University

of California (University), its agents and its representatives

shal |
A CEASE AND DESI ST FROM
1. Failing to neet and confer in good faith with the
University Council - American Federation of Teachers (UG AFT)

over a nmerit review policy for unit 18 nenbers who are post six-
year lecturers on their third or subsequent three-year
appoi ntmrent at the Santa Barbara canpus.

2. Denying the UC-AFT its right to represent unit 18
menbers at the Santa Barbara canpus by failing to neet and confer
about matters within the scope of representation.

3. Interfering with the right of unit 18 nenbers at
the Santa Barbara canpus to select an exclusive representative by
failing to neet and negotiate about matters within the scope of
representation with the UC AFT.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ON DESI GNED TO
EFFECTUATE THE POLI CI ES OF HEERA:

1. | mredi ately rescind the nerit review policy
adopted for unit 18 enployees at the Santa Barbara canmpus on
February 7, 1992, and restore the nerit review policy in effect
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pursuant to the terms of the 1991-93 Menorandum of Under st andi ng
(M) between UC-AFT and the University until the neet and confer
process described above is conpleted, either by agreenent of the
parties or after conpletion of the University's obligations under
the inpasse procedures outlined by HEERA section 3590 et seq.

2. Provide |l ecturers at the Santa Barbara canpus, who
were adversely affected by the February -7, 1992 policy, wth an
opportunity for nerit review pursuant to the nerit review policy
in effect by the ternms of the 1991-93 MOU, until or unless UC AFT
and the University agree to hndify the policy or the MOU expires.

3. Wthin ten (10) days of a final decision in fhis
mat t er, poét copies of the Notice attached hereto as an Appendi x
at all work locations at the Santa Barbara canpus where notices
to enpl oyees are customarily placed. The Notice nust be signed
by an authorized agent of the University, indicating that it wll
comply with the terms of this Oder. Such posting will be
mai ntai ned for a period of thirty (30) consecutive workdays.
Reasonabl e steps shall be taken to ensure that the Notice is not
reduced in size, altered, defaced or covered by any other
mat eri al .

4. Upon issuance of a final decision, make witten
notification of the actions taken to conply with this Oder to
the San Francisco Regional Director of the Public Enploynent
Rel ations Board in accordance with the Director's instructions.

Pursuant to California Code of Regulations, title 8,

section 32305, this Proposed Decision and Order shall becone

45



final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacranmento within

20 days of service of this Decision. |In accordance with PERB
Regul ati ons, the statenent of exceptions should identify by page
citation or exhibit nunmber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code 6f Regs. ,

tit. 8, sec. 32300.) A docunent is.considered "filed" when

“actually received before the close of business (5:00 p.m) on the

| ast day set for filing ". . .or when sent by tel egraph or
certified or Express United States mail, postnmarked not |ater
than the last day set for filing .. ." (See Cal. Code of Regs.,

tit. 8, sec. 32135; Code Cv. Proc, sec. 1013 shall apply.) Any
statenent of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this proceeding.
Proof of service shall acconpany each copy served on a party

or filed with the Board itself. (See Cal. Code of Regs., tit. 8,
secs. 32300, 32305 and 32140.)

W JEAN THOWAS
Adm ni strative Law Judge
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