STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

ELI SA MARI A LEPTI CH,

~— —

Charging Party, Case No. SF-CE-1725

)
y. ) PERB Deci sion No. 1081

)

SAN FRANCI SCO COMWUNI TY COLLEGE ) January 12, 1995
DI STRI CT, )
- Respondent . ;
' )

Appearance: Elisa Maria Leptich, on her own behal f.

Before Blair, Chair; Carlyle and Johnson, Menbers.
DECI SI ON AND_ORDER

CARLYLE, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by Elisa Maria Leptich
(Leptich) of a Board agent's dism ssal (attached hereto) of her
unfair practice charge. In her charge, Leptich alleged that the
San Francisco Conmunity College District violated section
3543.5(a) of the Educational Enployment Rel ations Act (EERA)?
when it term nated her enploynent.

The Board has reviewed the warning and disnmissal letters,

'EERA is codified at Government Code section 3540 et seq.
Section 3543.5 states, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynment or reenploynent.



Leptich's unfair practice charge?, and the entire record in this
case. The Board finds the Board agent's warning and di sm ssal
letters to be free of prejudicial error and adopts themas the
deci sion of the Board itself.

The unfair practice charge in Case No. SF-CE-1725 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chair Blair and Menber Johnson joined in this Decision.

’Leptich clains on appeal that she tinely filed an anendment
to her charge. Leptich was granted an extension until August 26,
1994 to anend her charge. However, the anended charge was not
received by the Board until Septenber 19, 1994. PERB Regul ation
32136 (Cal. Code Regs., tit. 8, sec. 17) states, inpart:

A late filling may be excused in the
di scretion of the Board for good cause
only.

Since no good cause was denonstrated for this delay, the Board
declines to consider Leptich's anended charge and, accordingly,
we deny her "request for remandnent” and the return of this
matter to the regional office for further review

Leptich also clains that a filing on this matter with the
Nati onal Labor Relations Board (NLRB) constitutes a filing with
this body, thus making her anended charge tinely filed. The
Board has found no NLRB or Board authority to support such a
position. Accordingly, the Board also rejects this argunent.

2



- ~ .
. STATE OF CALIFORNIA : PETE WILSON, Governor

"PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916)322-3198

Sept enber 1, 1994
Elisa Maria Leptich, Ph.D

Re: NOTICE OF D SM SSAL AND REFUSAL TO | SSUE CI]_VPLAINF
Elisa Maria Leptich v. San Franci sco Community Col | ege
District: Unfair Practice Charge No. SF-CE 1725

Dear Dr. Leptich:

| indicated to you, in ny attached | etter dated August 2, 1994,
that the above-referenced charge did not state a prima facie
case. You were advised that, I1f there were any factua

| naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should amend the
charge. You were further advised that, unless you anended the
charge to state a prina facie case or withdrewit prior to

August 12, 1994, the charge woul d be di smssed. Your subsequent
request for an extension of tinme to respond was approved, and the
deadl i ne was extended to August 26, 1994.

| have not received either an amended charge or a request for
wi thdrawal . Therefore, | amdismssing the charge based on the
facts and reasons contained in ny August 2, 1994 letter.

R ght to Appeal

Pursuant_to Public EnPI o%rrent Rel ati ons Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Ca. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent bﬁ t el egr aph,
certified or Express United States nail postmarked no | ater

than the |ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Qvil Procedure section 1013 shall apply.
The Board's address is: ' :

Publ i ¢ Enpl oynent Rel ations Board
1031 18th Street
Sacranment o, CA 95814

If you file a tinely aneaI. of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar




D smssal Letter

SF- CE- 1725 :

Sept enber 1, 1994

Page 2 '

days follow ng the date of service of the appeal. (Cal. Code of

"Regs., tit. 8, sec. 32635(hb).)

[ V]

Al docunents authorized to be filed herein nust al so be "served
upon all parties to the proceeding, and a "proof of service"
must acconpany each copy of a document served upon a party or
filedwith the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docurent -wi I | be considered properly "served' when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ensi on _of Tine

A request for an extension of time, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
E05|t|on of each other party regarding the extension, and shal
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

| f no apFea! is filed within the specified time [imts, the-
dismssal will becone final when the tine limts have expired.

Si ncerely,

ROBERT THOMPSON
Deputy General GCounse

By

Les Chi shol m
Regi onal D rector

At t achnent

cc: Jeffrey Sl oan



STATE OF CALIFORNIA PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

e L
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Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916)322-3198

August 2, 1994
B isa Maria Leptich, Ph.D

Re:  WARNI NG LETTER S .
Elisa Maria Leptich v. San Francisco Coomunity Col | ege
District; Unfair Practice Charge No. Sk CE- 1725

Dear Ms, Leptich:

The above-referenced charge, filed with the Public Enpl oynent

Rel ati ons Board (PERB or Board) on July 12, 19941 al | eges t hat
San Franci sco Coomunity College D strict (SFCCD) - term nated your
enpl oynment and ot herwi se took reprisals against_you in violation
of Governnent Code sections 3543 and 3543.5(a). 2

The facts pertinent to an anal ysis of this charge are as foll ows.
You wer e enpl oyed by the SFOQCD for some 20 years but classified
as a part-time, tenporary teacher without tenure. Your position
was included in a bargaining unit for which AFT is the exclusive
representative. For the five-years Eéeced|ng the Spring 1992
senester your assignment was in the Recreation Center for the
andlcapﬁed. Wi le so e oned,_you had initiated grievances and
filed other conplaints al e%;ng il'legal practices by the
departnent. |In Decenber 1991 you filed a conplaint with the
SFCCD Affirmative Action Ofice alleging discrimnation based on
handi cap, physical or nental disability. On January 7, 1992, AFT
filed a grievance protesting your reassignnment to a different
programand al |l eging that the reassignment constituted reprisal
In violation of the witten agreenent between SFCCD and AFT.

That grievance was deni ed by SFCCD.

Fol lowing the Spring 1992 senester, you were not given an
assignment for the Fall 1992 senester and were, in effect,
termnated by SFCCD. AFT filed three additional appeals or

'Al so known as Oty College of San Franci sco.

’An identical charge (SF-0Q0472) has been filed against AFT
Local 2121 (AFT). Alleged violations of Government Code section
3543.6 are properly analyzed in that case rather than the instant
~charge. In addition, the facts alleged do not warrant anal ysis
under the H gher Education Enpl oyer- | oyee Rel ations Act
Gover nent de section 3560 et seq.) or the Ralph C D lls Act
(Governnent Code section 3512 et seq.) as no party to either case
I's under the jurisdiction of those provisions.




Warni ng Letter
SF- CE- 1725
August 2, 1994
Page 2

gri evances on your behal f regarding both personnel file issues
and the termnation itself, and you filed one "no reprisal”
grievance yourself. Under the witten agreenent, only the "no
“reprisal" grievance over your termnation could be taken to

bi nding arbitration by AFT.

SFCCD-deni ed all grievances and appeals.® By letter dated
Septenber 1, 1993, and with a two-plus pages explanation

- attached, AFT advised you of a recomrendati on being made to its
executive board to not pursue the termnation or "no reprisal”
grievance to arbitration.* The executive board approved the

- recommendati on on Septenber 14, 1993 and you were so advi sed.

You currently have pending before the Unenpl oynent | nsurance
Appeal s Board and Workers' Conpensation Appeals Board (WCAB)
matters pertaining to your forner enploynment with SFCCD. A WCAB
judge issued an order in February 1994 that the defendant in that
action produce a conplete copy of your personnel file and other

i nformation.

Di ussi on

The Educational Enploynent Relations Act (EERA) specifies as a
jurisdictional matter at Governnent Code section 3541.5(a)(1)
that PERB shall not issue a conplaint concerning "any charge
‘based upon an alleged unfair practice occurring nore than six
nmonths prior to the filing of the charge.”

Your enploynment with the SFCCD was termnated in the Fall of 1992
and grieved by AFT in Novenmber 1992. The grievance procedure was
exhausted with AFT's decision in Septenber 1993 not to pursue the
grievance to arbitration. Thus, even allowing tolling of al

time prior to September 14, 1993,° any unfair practice charge
over the termnation itself or AFT's discharge of its duty to
represent you concerning the termnation, would have had to be

3Copi es of the SFCCD responses were provided to you by AFT.

“Earlier, an AFT.attorney had witten to you regarding an
assessnent of the |ikelihood, or lack thereof, of prevailing in
an appeal such as yours. '

°EERA section 3541.5(a)(2) provides that the six-nonth
[imtation is tolled "during the tinme it took the charging party
to exhaust the grievance machinery," referring specifically to
any grievance machinery included in an agreenent between a public
school enpl oyer and excl usive representative.



Warning Letter
SF- CE-1725
August 2, 1994
Page 3

filed no later than March 1994. As noted, this charge was not
filed until another four nonths had passed. The charge nust
therefore be dismssed as untinely.

Sunmmar y

For these reasons the charge, as presently witten, does not
state a prinma facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ai ned above, please anmend the charge. The
amended charge should be prepared on a standard PERB unfair
practice charge form clearly labeled First Arended Char ge,
contain all the facts and allegations you wi sh to make, and

be signed under penalty of perjury by the charging party. The
anmended charge nust be served on the respondent and the original

proof of service nust be filed with PERB. If | do not recelve an
anmended charge or w thdrawal fromyou before August 12. 1993. |
shal | dismss gour charge. |f you have any questions, please
call ne at (916) 322-3198, ext. 359.

Sincerely,

Les Chi shol m
Regi onal D rector



PROCF O SERVI CE BY MAI L
CCP. 1013a

| declare that | ama resident of or enployed in the County
of Sacranento, -California. | amover the age of 18 years and not
a party to the within entitled cause. The nane and address of ny
resi dence or business is Public Enploynent Relations Board
1031 18th Street, Sacranento, California, 95814-4174. | am
readily famliar with the ordinary practice of the business in
coll ecting, processing and depositing correspondence in the
United States Postal Service and that the correspondence wll be
deposited the-sane day with postage thereon fully prepaid.

On January 12, 1995, | served the attached PERB Deci sion
No. 1081, _San Francisco Conmmunity College District. Case

No. SF-CE-1725 on the parties listed below by placing a true copy
t hereof enclosed in a sealed envel ope for collection and mailing
in the United States Postal Service follow ng ordinary business
practices at Sacranento, California addressed as foll ows:

Jeffrey Sl oan, Attorney

Li ebert, Cassidy & Frierson

49 Stevenson Street, Suite 1050
San Franci sco, CA 94105-2909

ETisa Maria Leptich
324 Kittyhawk Road, #207
Al ameda, CA 94501.

| declare under penalty of perjury that the foregoing is
true and correct and that this declaration was executed on
January 12, 1995, at Sacranmento, California.

Teresa M Stewart %—%W

(Type or print nane) (Signature)




