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DECI SI ON

GARCI A, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
California School Enployees Association, Chapter 127 (CSEA) and
the San Juan Unified School District (District) to a PERB hearing
officer's proposed decision (attached) to grant a severance
_petition which was filed by Teansters Local 150, AFL-ClO
(Teansters). After review of the entire record the Board hereby
adopts the proposed decision in accordance with the follow ng

di scussi on.



BACKGROUND
On August 31, 1993, Teansters filed a severance petition
with the Board pursuant to PERB Regul ation 33700.! After a
hearing, the case was submtted to the hearing officer for
deci si on. The hearing officer found the proposed bargai ning

unit to be appropriate.

POSITIONS OF THE PARTIES ON APPEAL
CSEA' s Exceptions |

CSEA excepted to the proposed decision for many reasons,

sone of which are nonsubstantive or do not affect the validity of

'PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. Regulation 33700
states:

(a) An enpl oyee organization may file a
request to beconme the exclusive
representative of an appropriate unit
consisting of a group of enployees who are

al ready nenbers of a larger established unit
represented by an incunbent exclusive
representative by filing a request for
recognition in accordance with the provisions
of Article 2 (commencing with section 33050).
Al'l provisions of Article 2 and Article 4 of
this Chapter shall be applicable to a
severance request except as provided in this
Article 7. '

(b) \Whenever the conditions of Governnent
Code section 3544.1(c) exist, a severance
request for recognition or intervention nust
be filed in accordance with section 32135
with the enpl oyer during the "w ndow peri od"
as defined by section 33020.

(c) Any anendnent to a request for
recognition or intervention to add
classifications or positions which are
included in an established unit nust be filed
in the manner set out in section 32135 during
the "w ndow period" defined by section 33020.
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the hearing officer's legal analysis.? The relevant and mat eri al
exceptions we considered are:

The claimthat the hearing officer mnimzed the disruption
to the stabl e bargaining relationship that woul d occur in case of
sever ance. ®

CSEA' s chal l enge of the Teansters' qualifications to

represent the general unit, citing State of California

(Departnment of Personnel Administration) (1993) PERB Deci sion No.

1025- S.
The assertion that the hearing officer msinterpreted

Livernore Valley Joint Unified School District (1981) PERB

Deci sion No. 165 (Livermore) as requiring mnimal deference to
negotiating history, by failing to heed Livernore' s adnonition
that ". . .a stable negotiating relationship will not be lightly
di sturbed. "

CSEA' s challenge to the hearing officer's conclusion
regarding the effect of |abor-management boards. CSEA argues

that the establishnent of a board such as the Food Servi ce Board

’For exanpl e, several of the exceptions identify alleged
errors of fact or omssions that, even if accurate, are
irrelevant to the result. One such exception challenges the
hearing officer's statenent regarding the precise nunber of
agreenents the District and CSEA have negoti ated; another urges
the Board to note that 8 of the 12 nenbers on the Food Services
Board are appointed by CSEA; another seeks an acknow edgnent of
the satisfactory relationship CSEA has enjoyed with the affected
wor kers; another clains that the proposed decision fails to -
acknowl edge efforts to inprove comunications with and
representation of classified enployees in the general unit.

3The exception states that, contrary to |anguage in the
proposed deci sion, the Food Service Board will expire when CSEA
is no longer the exclusive representative.

3



wei ghs against, rather than for, severance, sincelit under scor es
the stability and strength of the negotiating relationship.
CSEA' s assertion that the hearing officer's appropriate unit
conclusion was in error because the |ongstanding, productive and
stabl e negotiating relationship between the D strict and CSEA

~outweighs the preference for a Sweetwater Union High School

District (1976) EERB Decision No. 4 (Sweetwater)? configuration.

District's Exceptions

The District filed ten exceptions.to t he proposed deci si on,
several of which are irrelevant® or repeat CSEA s exceptions.
Those we considered are:

The hearing officer's failure to accord adequate
consi deration to the fundanental purpose of the Educati onal
Enpl oynent Rel ations Act (EERA)® ". . .to pronpte the
i mprovenent of personnel managenent and enpl oyer-enpl oyee
relations within the public school systems in the State of

California" (EERA sec. 3540).

“Prior to January 1, 1978, PERB was known as the Educationa
Enpl oynent Rel ati ons Board (EERB).

°For exanple, the District refers to omi ssion of various

facts, such as: Teansters do not currently represent any school
enpl oyees; facts relating to the circunstances under which the
Teansters circul ated authorization cards; an allegation that the
Food Services Board deals with non-negotiable issues and that it
is conposed of both enployees subject to the petition as well as
enpl oyees not subject to the petition; the inpact on the District
of creating a fifth bargaining unit is insufficiently described.

°EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Government Code.



The hearing officer's conclusion that the proof of support
collected and submtted by the Teansters was adequate.

The petitioned-for unit does not have a distinct conmunity
of interest fromthe remainder of the general unit because,
regardi ng negotiable topics, their interests are very simlar
Al so, nuch of the remainder-of the unit (like the proposed
severed unit) reports through a chain of command that ends with
t he Associ ate Superintendent for Business Services.

The hearing officer's failure to give adequate wei ght to the
detrinmental effect on District operations that would occur with
the creation of another bargaining unit.

Teansters' Response to Exceptions

Al t hough the Teansters responded to all exceptions'filed by
both CSEA and the District, the follow ng sunmarizes only
Teanst er responses that bear on the key exceptions |isted above 

In response to the claimthat they are unqualified to
represent school enployees, the Teansters state that they are
experienced in representing school enployees. Even if not,
however, the enpl oyees shoul d deci de whether that is a concern.

Secondly, Livernore's focus on prior bargaining history is
appropriate when there is evidence of dissatisfaction, as there
is here.

Finally, the Teansters respond that the hearing officer's
conclusion that the District and CSEA had failed to overcone the

preference for a Sweetwater configuration is anply supported by

the record.



DI SCUSSI ON

The hearing officer addressed three issues. As a threshold
decision, the hearing officer ruled that the 38-nonth collective
bar gai ni ng agreenent between the District and CSEA did not bar
the Teansters' severance'petition. We agree with the hearing
of ficer that under EERA a written agreenent that exceeds 36
nont hs does not provide a contract bar against representation
petitions.

The hearing officer also addressed the issue of whether the
Teansters had satisfied the proof of support requirenment under
PERB Regul ation 32700 (e). The Board agrees with the hearing
.officer that the Teansters conplied with this requirenment by-
denonstrating that the enployees properly conpleted cards
authorizing the Teansters to represent themin enpl oynent
relations with the District, and that there are no further
requirenents regarding enployee intent or state of m nd.

The central issue in this case grew out of a decertification
effort; it subsequently led to a severance petition challenging
t he appropriateness of the existing bargaining unit configuration
in the District. The_petition asserts that a specific group of
enpl oyees should be carved out of a conprehensive unit for

purposes of holding a representation election.” After five days
day

'Even though the signatures were gathered as part of a
decertification effort and severance may not have been the focus
of the enployees at that time, that issue will be brought to
their attention during a contested el ection.
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of hearings, the hearing officer concluded that the petitioned-
for unit was appropriate.
To nake his decision, the hearing officer |ooked at the EERA

"community of interest"” standard for determ ning appropriate

units® and the Sweetwater case, in which the Board adopted its
policy on appropriate bargaining units. Under that policy, when
a petition specifies a unit of enployees identical to a

Sweetwater unit, the unit is presunptively appropriate and the

burden is upon the parties challenging the petition to establish
that a different unit is nore apprdpriate. The hearing officer
recogni zed the long and successful negotiating history between
CSEA and the District, but concluded that the conmunity of
interest existed to create the smaller unit and found that there
woul d be no undue hardship to the District. He also noted that
affected enpl oyees were dissatisfied wwth CSEA and wanted an
el ection.
CONCLUSI ON
A review of the file and the precedents established in the

Sweetwater, Conpton Unified School District (1979) PERB Deci sion

No. 109, _Livernore. and_South Bay _Union Elenentéry Schoo

District (1990) PERB Decision No. 816 decisions support the
deci sion of the hearing officer. On balance, the |ong,
relatively stable negotiating relationship that exists between
CSEA and the District and the added burden to the District of

dealing with an additional bargaining unit is not sufficient to

8See EERA section 3545(a).



overcone the Sweetwater policy in light of the enployees' right
to select an exclusive representative for an appropriate unit.
Therefore, under the specific facts of this case, the Board finds
that a new unit conprised of the specified classifications is an
appropriate unit for representation purposes under EERA
ORDER

Based on the adopted findings of fact, conclusions of |aw,
the discussion herein and the entire record in this case, the
Teansters' petitioh for severance of a unit consisting of
enpl oyees working in food services and mai ntenance and operations
i s hereby GRANTED. |

The Board finds the following unit is appropriate for
nmeeti ng and negotiating, provided an enpl oyee organi zati on

becones the exclusive representative: |

Unit Title: Operations Support

Shall _1ncl :  The classifications of:
702 Nutritionist 715 Satellite Cafeteria Wrker
712 Cook Manager |1 724 Cafeteria Wrker
714 Cook Manager | 722 Baker :
720 Cook 729 Cafeteria Cashier Hel per
605 Facilities/Environ. Safe.Spec. 624 Custodial Equip. Repairer
606 Construction |nspector 579 Tel econmuni cati ons Sys. Tech.
681 El ectronic Asst. 609 Lead Heating & Air Cond. Tech.
663 Lead Sprinkler Miint. Spec. 689 Lead Bl dg. Maint. Worker
667 Stadium Maint. Worker 611 Lead Asbestos Inspector/Wrker
665 Lead Gardener 604 Heating & Air Cond. Tech. 11
664 Sprinkler Muint. Spec. 607 Asbestos |nspector/Wrker
666 Lead Pool Maint. Mech. 672 Lead Carpenter
649 Mai ntenance Custodi an 616 Lead Electrician
512 Seni or Warehouse Worker 586 Lead El ectronic Tech.
691 Bldg. Maint. Worker 610 Lead Pl unber
693 Grounds Maint. Worker 657 Lead Pl anner
696 Juni or Mechanic (MO 674 Lead Painter
644 Internedi ate Head Cust. 675 Lead d azier
654 Lead Security Oficer 676 Lead Wel der
615 Cafeteria Equip. Tech | 677 |Lead Roofer
660 Tree Trinmer/ Gardener 690 carpenter
668 G ounds Equip. Oper. 618 Electrician
634 Pool Maint. Mech. 580 Electronic Technician



646 Elementary Head Cust. 612 Plumber

656 Security Officer 686 Locksm th

669 Croundskeeper 661 Ld. Groundworker/Heavy Equip.

518 Warehouse/ Delivery Worker Opr .

684 Painter 582 Mail Processing Spec.

695 Equi pment Mechanic (MO 636 Lead Cust'odian

623 Lead Office Machine Tech. 516 Delivery Worker

682 Gl azier 648 Custodian

688 \Wel der 694 Maintenance Hel per

681 Roofer 608 Heating & Air Cond. Tech. |

651 Maintenance Hel per Asst. 614 Cafeteria Equip. Tech. Il

662 Heavy Equi pment Operator 679 Lead Equi pment Mech. (MO
Shal |__Excl . Al other enployees, including mnagenent,

supervi sory and confidential enployees.

Wthin 10 days follow ng issuance of this decision, the
San Juan Unified School District (D strict) shall post on al
enpl oyee bulletin boards in each facility of the enployer in
whi ch nmenbers of the unit described in the decision are enbloyed,
a copy of the Notice of Decision attached hereto as an Appendi x.
The Notice of Decision shall remain posted for a m ni numof 15
wor kdays. Reasonabl e steps shall be taken to ensure that the
Notice is not reduced in size, altered, defaced or covered with
any othef_naterial.

The enpl oyee organi zati ons whose nanes shall appear on the
ball ot are California School Enployees Association, Chapter 127,
and Teansters Local 150, AFL-CI O unless one of these
or gani zati ons infornslthe regional director in witing, ﬁﬁthin 15
days after the enployer posts the Notice of Decision, that it
does not desire to participate in the election. The regional
director shall conduct "an election at the end of the posting
period in such unit if: (1) both of the above-nanmed enpl oyee

organi zations desire to participate in the election, or (2) only



one organi zation desires to participate and the enpl oyer does not
grant vol untary recognition.

| The Board hereby ORDERS that this case be REVMANDED to the
Sacranenfo Regi onal Director for proceedings consistent with this

deci si on.

Chair Blair and Menber Carlyle joined in this Decision.
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APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

CASE: SAN JUAN UNI FI ED SCHOCL DI STRI CT
Case No. SR 137 (SR 232A
PERB Deci si on No.

EMPLOYER: San Juan Unified School D strict
3738 Wl nut Avenue
Carm chael, California 95608
(916) 971-7110

EMPLOYEE ORGANI ZATI ON
PARTI ES TO PROCEEDI NG

California School Enployees Association,
Chapter 127

8217 Auburn Boul evard

Citrus Heights, California 95610

(916) 725-1188

Teansters Local 150, AFL-CIO
7120 East Par kway

Sacranento, California 95823
(916) 392-7070

FI NDI NGS:
The Boad finds the following unit is appropriate for

meeting and negotiating, provided an employee organlzatlon
becomes the exclusive representative:

Unit Title: Operations Support

Shall Include: The classifications of:

702 Nutritionist 715 Satellite Cafeteria Worker

712 Cook Manager |11 724 Cafeteria Worker

714 Cook Manager | 722 Baker

720 Cook 729 Cafeteria Cashier Helper

605 Facilities/Environ. Safe.Spec. 624 Custodial Equip. Repairer

606 Construction Inspector 579 Telecommunications Sys. Tech.

681 Electronic Asst. 609 Lead Heating & Air Cond. Tech.
663 * Lead Sprinkler Maint. Spec. 689 Lead Bldg. Maint. Worker

667 Stadium Maint. Worker 611 Lead Asbestos Inspector/Worker

665 Lead Gardener 604 Heating & Air Cond. Tech. Il




664 Sprinkler Maint. Spec. 607 Asbestos |nspector/Wrker

666 Lead Pool Maint. ch. 672 Lead Carpenter

649 Mai ntenance Custodi an 616 Lead Electrician

512 Seni or Warehouse Worker 586 Lead El ectronic Tech.

691 Bl dg. Maint. Worker 610 Lead Pl umber

693 G ounds Maint. Worker 657 Lead Pl anner

696 Juni or Mechanic (MO 674 Lead Painter

644 Internedi ate Head Cust. 675 Lead d azier

654 Lead Security Oficer 676 Lead Wl der

615 Cafeteria Equip. Tech | 677 Lead Roofer

660 Tree Trinmmer/ Gardener 690 Carpenter

668 G ounds Equip. Oper. 618 Electrician

634 Pool Mint. Mech. 580 Electronic Technician

646 El enentary Head Cust. 612 Pl unber

656 Security O ficer 686 Locksmith

669 G oundskeeper 661 Ld. G oundworker/Heavy Equip..
518 Warehouse/ Delivery Worker Opr .

684 Painter 582 Mail Processing Spec.

695 Equi prent Mechanic (MO 636 Lead Custodian

623 Lead O fice Machine Tech. 516 Delivery Worker

682 d azier 648 Custodi an

688 \el der 694 Mai ntenance Hel per _
681 Roofer 608 Heating & Air Cond. Tech. |
651 Mai nt enance Hel per Asst. 614 Cafeteria Equip. Tech. 11
662 Heavy Equi pment Oper at or 679 Lead Equi pment Mech. (MO

Shal | Exclude: All other enpl oyees, including managenent,
supervi sory and confidential enployees.

Pursuant to PERB Regul ati on section 33450, within 10 days
follow ng i ssuance of this Notice of Decision, the San Juan
Unified School District (Dstrict) shall post on all enployee
bull etin boards in each facility of the enployer in which nenbers
of the unit described in the decision are enployed, a copy of
this Notice of Decision. The Notice of Decision shall remain
posted for a m ninumof 15 workdays. Reasonable steps shall be
taken to ensure that this Notice is not reduced in size, altered,
def aced or covered wth any other material .

The enpl oyee organi zati on whose nanmes shall appear on the
bal | ot are California School Enployees Association, Chapter 127,
and Teansters Local 150, AFL-CIO unless one of these
organi zations inforns the regional director in witing, within 15
days after the enployer posts the Notice of Decision, that it
does not desire to participate in the election. The regional
director shall conduct an election at the end of the posting



period in such unit if: (1) both of the above-naned enpl oyee
organi zations desire to participate in; the election, or (2) only-
one organi zation desires to participate and the enpl oyer does not
grant voluntary recognition.

Dat ed: SAN JUAN UNI FI ED
SCHOOL DI STRI CT

Aut hori zed Agent

THI'S I'S AN OFFI CI AL NOTI CE. I T MUST REMAIN PCSTED FOR A M NI MUM
OF FIFTEEN (15) WORKDAYS. REASONABLE STEPS SHALL BE TAKEN TO
ENSURE THAT THI'S NOTICE |'S NOT REDUCED I N SI ZE, ALTERED, DEFACED
OR COVERED BY ANY OTHER MATERI AL.
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STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

SAN JUAN UNI FI ED SCHOOL DI STRICT,

Enpl oyer, _

Representati on

Case No. S S 137
(SR 232A)

and

CALI FORNI A SCHOOL EMPLOYEES
ASSCOCI ATI ON, CHAPTER 127,

PROPOSED DECI SI ON
Excl usi ve Representative, (7/ 26/ 94)
and

TEAMSTERS LOCAL 150, AFL-Cl O

R . S i S R T S S S S S N S

Petitioner.

Appearances: Diana D. Hal penny, Attorney, for San Juan Unifi ed
School District; Arnie R Braafladt, Attorney, for California
School Enpl oyees Associ ation, Chapter 127; Van Bourg, Weinberg,
Roger & Rosenfeld by Stewart Weinberg, Attorney, for Teansters
Local 150, AFL-CI O

Bef ore Bernard NbanigIef Hearing O ficer
PROCEDURAL HI STORY

On August 31, 1993, Teanmsters Local No. 150, AFL-CIO
(Teansters) filed a severance petition with the Public Enpl oynent
Rel ati ons Board (PERB or Board).! That petition seeks to sever a
group of enployees working in food services and mai ntenance and
operations out of an existing general classified unit in the San
Juan Unified School District (District) which is currently

represented by the California School Enployees Associ ati on,

! See PERB Regul ations 33700 and 33710. PERB regulations'
are codified at California Code of Regulations, title 8, section
31001 et seq.

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationale have been
adopted by the Board




Chapter 127 (CSEA). The petition was found to be tinely filed
and have sufficient proof of support by PERB s Sacranento
Regional Director. Both the District and CSEA opposed the
petition. A settlenment conference was held on Cctober 25, 1993,
and was unsuccessful .

Bet ween January 4 and 11, 1994, five days of hearing were
conducted. A transcript was prepared.? The last brief was
received and the case was submtted for decision on March 3,
1994. |

El NDI NGS_OF FACT

The District has approxi mately 47,000 students in 75 school s
and enploys 1,900 to 2,000 non-supervisory classified enpl oyees.
These enpl oyees are represented by CSEA in two bargaining units:
t he general unit and-a-transportation unit. |

As of Decenber 31, 1993, there were 1,798 enployees in the
general unit, including 572 enployees in the job classifications

whi ch are subject to the severance petition.?

> Motions to correct the transcript, received fromthe
District on February 23, 1994 and from CSEA on February 17, 1994,
amended February 24, 1994, are hereby granted.

3 The classifications are:

702 Nutritionist 715 Satellite Cafeteria Workers
712 Cook Manager || 724 Cafeteria Worker

714 Cook Manager | 722 Baker

720 Cook 729 Cafeteria Cashier Hel per

605 Facilities/Environ. Safe. Spec. 624 Custodial Equip. Repairer

606 Construction Inspector 579 Tel ecommuni cations Sys. Tech.
681 Electronic Asst. 609 Lead Heating & Air Cond. Tech.
663 Lead Sprink. Maint. Spec. : 689 Lead Bl dg. Maint. Worker

667 Stadium Maint. Worker 611 Lead Asbestos Inspector/Wrk.
665 Lead Gardener 604 Heating & Air Cond. Tech. Il
664 Sprinkler Maint. Spec. 607 Asbestos Inspector/Worker o
666 Lead Pool Maint. Mech. - 672 Lead Carpenter

649 Maintenance Custodian 616 Lead Electrician

512 Senior Warehouse Worker 586 Lead Electronic Tech.



The District is organized along departnental lines. The job
classifications sought to be severed are found within the food
servi ces department, the maintenance and operations departnent
and the general business services department. The director of
t he mai ntenance and operations departnent reports to the director
of facilities and planning who reports to the associate
superi ntendent of business services. 'The.directors of the food
services departnent and the general business services departnent
both report to the senior director of business operations who
al so reports to the associate superintendent of business

servi ces.

Col | ective bargai ning agreenents reflect a practice by CSEA
and the District of listing the general unit job classifications
in five occupational groupings: food services, conputer

servi ces, nmi ntenance and operations, office/technical, and

691 Bl dg. Maint. Worker 610 Lead Pl unber

693 G ounds Mint. Worker 657 Lead Pl anner

696 Juni or Mechanic (MO 674 Lead Painter

644 |Internediate Head Cust. © 675 Lead d azier

654 Lead Security O ficer 676 Lead Wl der

615 Cafeteria Equip. Tech | 677 Lead Roofer

660 Tree Trinmer/ Gardener 690 Carpenter

668 Grounds Equi p. Oper. 618 El ectrician

634 Pool Maint. Mech. 580 El ectronic Technician
646 El enentary Head Cust. 612 Pl unber

656 Security O ficer 686 Locksmith

669 G oundskeeper 661 Ld. G oundworker/Heavy Equip..
518 Warehouse/ Del i very Worker Opr.

684 Painter 582 Mail Processing Spec.
695 Equi pnent Mechanic (MO 636 Lead Custodi an

623 Lead O fice Machi ne Tech. 516 Delivery Worker

682 d azier 648 Cust odi an

688 \el der ’ 694 Mai nt enance Hel per

681 Roofer " 608 Heating & Air Cond. Tech. |
651 Mai ntenance Hel per Asst. 614 Cafeteria Equip. Tech.Il
662 Heavy Equi prent Operat or 679 Lead Equi prent Mech

This list resulted fromstipulations made by the parties
during the hearing.



instructional assistants/educational auxiliary. By its severance
petition, the Teansters seek to represent a unit consisting of
enpl oyees in the food services and nmai nt enance and operati ons
occupational groupings as listed in the agreenents.

District departnents typically include enployees fromnore
than one contractual occupational grouping. For exanple, the
food services departnent enploys classifications in the food
servi ces, nmaintenance -and operations, and office/technical
occupational'groupings of the collective bargai ni ng agreenent.
Simlarly the mai ntenance and operations departnent not only has
enpl oyees from the mai ntenance and operati ons occupati onal
groupi ng, but also fromoffice/technical

Community of Interest Factors

Wages, nethods of conpensation, fringe benefits, and
transfers and pronotions are included in the collective
- bar gai ni ng agreenent for the general.unit. Wages are established
by assignnent to a pay range énd are paid nonthly. Al unit
menbers are entitled to the sane levels of fringe benefits. All
classified enployees in the District serve a one-year
probati onary period.

Food Servi ces

The food services departnment currently enploys 9 cooks, 60
satellite workers, 53 cafeteria workers and 73 cafeteria cashier
hel pers covered by the petition and wor ki ng at school sites. Also
in the petition are tw cafeteria equipnent technicians Us and

four delivery workers. The technicians install and repair the



equi pment used in the kitchens and cafeterias. The delivery-
wor kers distribute food fromthe central warehouse to the nine
hi gh school kitchens. Four of the high schools act as
di stribution points to elenentary and m ddl e schools. Cooks
prepare hot foods served at the nine high schools and assist at
the four distribution centers. Satellite workers are responsible
for the el ementary and m ddl e schools. They determ ne food
needs, performpaperwork, and deal with the cash coll ected.
Cashier helpers not only performthe role of cashier, but also
assist in the kitchen. Cafeteria workers assist the satellite
‘workers in the preparation and serving of the food. At some of
the schools, food services workers are assisted by custodi ans in
serving food, naintaining aiscipline in the cafeteria and
cl eani ng up.

The food services enployees generally work fromearly
Sept enber until June; VWil e some cooks may work an ei ght hour
day, nost food services enployees work between three and seven
hours. Food services enployees wear no District-provided
uni forms, however, there is a general dress code which applies to
all individuals within the food services departnent. |

The school site opefations are supervised.by four field
supervi sors who work out of the District office and have
responsibility for between 14 and 21 school s. They are assisted

by five supervisor Is and four supervisor IIs.



Food services jobs currently in use by the District require
experience in a large scale food services operation and know edge
of general food preparation nethods and sanitation.

Mai nt enance and Operations

The remaining classifications which are contained in the
severance petition fall under the contractual grouping
mai nt enance and operations. These enpl oyees work in the
mai nt enance and operations departnent and the general business
services departnment. The mai ntenance and operations (M & 0)
departnment has three sections: housekeeping, electronics and
mai nt enance.

Housekeepi ng

The housekeeping section is directed by'a seni or supervisor.
Approxi mately 221 custodi ans are included in the maintenance and
operations budget. One hundred ninety-one custodians report to
el ementary schools, high schools and one m ddl e school and are
supervi sed by the site adm nistrators with advice on iechnical
and disciplinary matters fromthree custodial supervisors. The
remai ni ng 30 custodi ans work at the remaining m ddle schools and
other District facilities and are supervised by the custodia
super vi sors. '

Cust odi ans keep school buildings clean and orderly, perform
m nor mai ntenance and report the need for repairs. Al
custodi ans work 8 hours and are 12-nonth enpl oyees. Custodians

and | ead custodians nust have sufficient education or experience



to performrequisite tasks. Head custodi ans hust al so be able to
coordi nate those tasks.

El Loni

The el ectronics section has 19 electronic technicians and
two | ead electronic technicians which are included in the
severance petition. They repair all types of electronic
equi prent including intercons, conputers and copi ers. They
report to the electronics supervisor and are 12 nont h- enpl oyees.
The el ectronics shop adjoins La Entrada Continuation H gh School .
El ectronic technicians nust have conpleted el ectronics school; an
apprenticeship or formal course work.

w

The maintenance section is also headed by a senior
supervisor. Reporting to himare the supervisors of five
mai nt enance groups: gardeni ng, grounds, nechanical, structural
and equi pnrent mai nt enance. The gardening group includes tree
trimers, groundskeepers (fornerly called gardeners), asbestos
i nspectors and a pool nmmintenance worker. G oundskeepers plant
and mai ntain | awns, shrubs, trees and flowers. Tree trinmers do
the same but also prune and trimtrees. Asbestos inspectors
perforn1ésbestos i nspections and repairs. The |one pool
mai nt enance nechanic performs cleaning and repairs.

The grounds group includes grounds mai ntenance workers,
heavy equi pnent operators, sprinkler maintenance specialists and
grounds equi pnent operators. G ounds naintenance workers instal

“and repair concrete, fences, etc. Heavy equi pnent operators



operate notorized grands mai nt enance and construction equi pnent
such as | oaders and backhoes. G ounds equi pnment operators
operate equi pnent used for noving dirt and transporting
materials. Sprinkler mai nt enance specialists install and

mai ntai n sprinkler systens.

The mechani cal group includes heating and air conditioning
techni ci ans, electricians and pluhbers. Heating and air
condi tioning technicians performthe installation and mai ntenance
of heating, air conditioning and refrigeration equipnent.

El ectricians performelectrical installation and repair.
Plunbers install and maintain plumbing systens and rel ated
fixtures.

The structural group also consists of building trade crafts
including roofers, carpenters, glaziers, |ocksmths, painters and
bui I di ng mai nt enance workers. Roofers replace and repair roofing
surfaces. Carpenters construct and repair wood structures and
articles. daziers renove and replace glass and plastic
~surfaces. Locksmiths repair and install |ocks and make keys.'
Painters performskilled painting duties. Building naintenance
workers performa variety of sem-skilled tasks in general
naintenance.and repair of facilities and equi prent .

The equi pment mai nt enance group consists of wel ders who
perform skilled welding and mechanics who repair autonotive and
ot her equi pnent belonging to the M & O departnent.

Wrking directly for the director of maintenance and

operations is one facilities/environmental safety specialist who



inspects facilities and determ nes need for repairs. There are
al so several clerical workers in the departnent who are not
subject to the petition.

Most of the maintenance and operations enpl oyees are
headquartered at the main maintenance yard on Sutter Avenue in
Carmi chael .  From the main yard they are sent out tollocations
where repairs are réquired. The roofers, building maintenance
wor kers and painters have their shops af San Juan Hi gh School .

Most of the M & O job claésifications require a certain’
| evel of experience, conpletion of an apprénticeship or trade
school courses rather than a specific educational |evel.

Enpl oyees nust be skilled in the use of the materials and tools
of their trades. Possession of a drivers license is generally
required. The pronotional track within M& 0O is initially to a
| ead position and then to a supervisory position within the
craft.

Gener al Busi ness Ser vi ces

The general business servi ces departnent is organized into
five areas: printing, purchasing, security, warehouse and t he
director's office. Enployees subject to the severance petition
are found in security, warehouse and the director's office.
Reporting directly to the director are tw tel ecommunications
system technicians responsible for the District's tel ephone
system and two nmai ntenance hel pers who nove equi pnent and assi st
the tel ecomunication systemtechnicians. The technicians nust

have extensive experience in installation and repair of varied



tel ecommuni cati ons systens. Maintenance hel pers are not required
to have a specific level of training or education.

Six security officers, two lead security officers and four
| clerks report to the security supervisor. Al but the clerks are
covered by the petition.' Security officers patrol the school
canpuses to protect property of the District and work cl osely
with the sheriff's department. Security officers nust have a
valid security guard card, a Red Cross certificate and
experi ence.

One seni or warehouse worker, six warehouse delivery workers,
one mail processing specialist and two delivery workers report to
t he warehouse supervisor. The warehouse workers operate
forklifts, load trucks and make deliveries. No specific |level of
training or education is required. The mail processing
specialist and delivery workers operate the District's nai
system  The specialist should have experiénce wi th postal
regul ations and/or light delivery work. Delivery workers shoul d
have previous experience in simlar work.

Bar gai ning History

In 1976 the District voluntarily recogni zed CSEA as the
exclusive representative for a unit of all non-managenent, non-
supervi sory classified enployees with the exception of those
enpl oyed in transportation. In 1977, CSEA won an el ection and
was certified as the exclusive representative of the
transportation unit. From 1977 through 1983 the District and

CSEA each had one bargai ning team whi ch negotiated separate
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cdntracts for both units sinultaneously. In 1983 negotiations
were separated and have renmained so.

Since July of 1983 there have been three conplete agreeneﬁts
.signed for the general unit. The nost recent was a 38-nonth
contract effective-Cctober 1, 1990 to Novenber 30, 1993.

On August 30, 1993, District and CSEA negotiators agreed to
a contract with a termof December 1, 1993 through Novenber 15,
1996. The agreenent was adopted by the District and ratified by
CSEA despite the fact that approximtely one-third of the
articles subject to negotiation remained open. The agreenent
provi ded that the parties would reopen negotiations in Novenber
1993 on salary, hours, |eaves, transfers, safety, lay-offs and
pr of essi onal growth

I n bargaining during 1986 and 1987 CSEA negoti ated range
increases for a nunber of the classifications subject to the
petition, as well as many of the other classifications in the
general unit. These range increases were to be effective by
March of 1990. Al enployees in t he general unit received their
| ast pay increase in 1990, a 6 percent general increase. Since
that time, CSEA has negotiated health benefifs paynment increases
for its benchmark health care plan.

In 1989 the general unit was the subject of a
decertification effort by an affiliate of the California Teachers
Associ ation. CSEA won the el ection.

In 1990 CSEA and the District participéted in a PERB-

sponsored training programin i nt er est - based bargai ning. After
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that training, CSEA and the District created the Cassified Labor
Managenent Advi sory Counsel (CLMAC). The CLMAC is a forumfor
di scussion of issues of mutual concern, including topics not
general ly subject to negotiations. CSEA nenbers of the CLMAC
currently nunber six and include two enployees from
transportation, one fromfood services, one fromnmaintenance and
operations, one instructional assistant and one
clerical/technical enployee. District nenbers of the CLMAC
i ncl ude the superintendent and other high |evel admnistrators.

Chapter 127 of CSEA receives support fromthe state
organi zation through the assignnment of two field representatives
to service the chapter. Chris Nei haus spends approximtely 80 to
90 peréent of his tinme on issues related to the District. Jim
.Knox has devoted approxinmately 50 to 75 percent of his time to
Chapter 127 over the past five years.

It was through the efforts of Knox that the District and
CSEA established a joint nanagenent-supervi sor-enpl oyee Food
Services Board in 1988, a tinme when the District was considering
contracting food services wth out si de vendors. As recently as
1989, the food services programwas operating at a deficit of
about $824, 000. Food serviceé projects a net profit for the
1993-94 school year of approximtely $300,000. Since its
i nception, Knox has devoted nuch of his time to working with the
Food ‘Servi ces Board on which he serves as an ex-officio nmenber.
Nurmer ous changes have been made in the food services program

including closing the bakery/conm ssary operations and
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i npl ementing changes in the preparation of foods and nenus.*

Most of the changes were initiated by the Food Services Board.
Recently, the board asked the CSEA and District negotiating teans
to consider range increases for food services enpl oyees. CSEA
and the District have been-discussing the possibility of a
simlar board for M & O and/or transportation.

The special interests of the maintenance enpl oyees have al so
been brought to the enployer's attention. In recent years, CSEA
has represented M & 0 enpl oyees in negotiations with the District
over what is termed "self-help" and the use of volunteers to
perform bargaining unit work. CSEA has processed grievances and
filed unfair practice charges with PERB over the issues. In
January of 1992, the parties reached a settlenent on grievances
and an unfair practice charge regarding self-help projects which
resulted in cash paynents .to naintenance and operations
enpl oyees. Also in 1992, the parties agreed to the restoration
of nine full-time gardening positions in exChange for allow ng
the District the use of sheriff's work rel ease personnel. CSEA
al so worked to restore painter and nedia tech positions. The
probl ens of self-help and the use of volunteers are the subject

of ongoi ng di scussi ons between CSEA and the District.
CSEA has used various forums in representing the
classifications included in the severance petition. O the 74

grievances filed in the general unit fromthe 1991-92 school year

“When the Food Services Board recommended closure of the
bakery and comm ssary, CSEA requested to negotiate the effects
thereof. One outcone was an early retirenment option
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t hrough the 1992-93 school year, 50 involved enployees in the

mai nt enance and operations contractual job grouping. In the
sumrer of 1991 when custodi ans and ot her workers were exposed to
asbest os, CSEA reqUested that the California Occupational and
Heal th Admi nistration investigate the matter to determ ne whet her
there had been crimnal negligence. CSEA was successful in its
efforts to have the District's Board of Trustees rescind a

pl anned ten day furlough for classified enployees.

Uni on Participation

O the 572 enpl oyees subject to the severance petition, 244
are nenbers of CSEA, 33 are agency fee payers, and 295 are non-
menbers who do not pay fees.®> This conpares to 304 nembers, 219
agency fee payers and 703 non- nmenbers mho'do not pay fees in the
remai nder of the general unit.

CSEA byl aws require that the negotiating commttee for the
gener al uhit consi st of an elected chief job steward and one
other elected representative and alternates fromthe
clerical/technical, food services, instructional aides,
mai nt enance and operations, and custodial work classifications.
Six of the ten nenbers of the negotiating conmttee then becone
henbers of the unit negotiating team That teamnust include at
| east one nenmber fromeach group. Accordingly, af Ieast'six of
the ten nmenbers of the general unit negotiating commttee and

three of the nmenbers of the bargaining teamare fromthe

*EffectiveJuly 1, 1992 agency fees were required of new
enpl oyees who did not join CSEA. Individuals enployed as of that
date are not required to pay agency fees.
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occupati onal groupings which are subject to the severance
petition. The current bargaining teamincludes the CSEA chapter
presideht ﬁho is a custodian.

Ot her enployees fromthe job groups subject to this petition
are also represented anong CSEA el ected officers. The first
vice-president is frommai ntenance and operations. The second
vice-president is also a custodian. The imedi ate past president
is fromfood services. |

CSEA al so has groups of work site representatives who .
distribute information and job'stemards who assi st enpl oyees in
resol ving problenms and processing grievances. |

District Negotiations

The District enploys a director of enployer-enpl oyee
relations who represents the District in negotiations over the
four existing bargaining units: general and transportation
classified units, a supervisory unit and a certificated unit.
The current bargaihiﬁg team for general unit negotiations
i ncludes the director of enployer-enployee.relations, t he
director of classified personnel, the director of food services,
“the director of business services, a high school vice-principal,
an el enentary school principal and the director of nmaintenance
and operations. Nhnagenent'represenfatives participating on the
negotiating team wth the exception of the director of enployer-
enbloyee relations and the director of classified personnel, are

paid a stipend which depends on the nunber of hours required.
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For the 1992-93 school year three individuals received $580.00
and two received $296. 00.
POSI TI ONS OF THE PARTIES

JTeansters

The Teanmsters cite the Board's decision in Sweetwater Union

H gh School District (1976) EERB Decision No. 4 (Sweetwater),® in

which the Board found three appropriate units of classified

enpl oyees. One of those groups was an operations support unit
whi ch included transportation, custodial, gardening, maintenance,
cafeteria enpl oyees, warehousenen and delivery enployees. Wth
the exception of transportation enployees the subject unit is
anal ogous to the operation support unit found appropriate in

Sweetwater. As a result of. Conpton Unified School District

(1979) PERB Decision No. 109 (Conpton), such units are
presunptively appropriate. Additionally, the severance petition

for operations and food services enpl oyees, and the factors

considered, are nearly identical to the case in Livernore Valley

Joint Unified School District (1981) PERB Decision No. 165

(Livernore), wherein the severance petition was granted.

Referring to PERB's publication "Units in Place" the
‘Teansters give exanpl es of school districts which have bar gai ni ng
units simlar to that requested.

The Teansters also contend that the limted extent of union

menber ship favors severance, that the existence of the Food

®Prior to January 1, 1978, PERB was known as the Educationa
Enpl oynent Rel ati ons Board ( EERB)
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Servi ces Board denonstrates the inadequacy of a general unit, and
that the nunber of grievances filed by mai ntenance personnel
denonstrates dissatisfaction. |In addition, the District failed
to denmonstrate that an additional bargai ning unit woul d adversely
affect its efficiency of operations.

CSEA

According to CSEA, granting the severance petition would
unduly disrupt the stable and productive bargaining.relationship
t hat cUrrentIy exi sts between CSEA and the District. PERB
sponsored training led to the establishnent of the CLMAC and a
much fuller discussion of issues. CSEA believes that the Food
Servi ces Board has becone a "nmainstay" of the San Juén
negotiating relationship and woul d be jeopardized by the
severance of food workers fromthe general wunit.

CSEA al so contends that it has represented the specia
interests of food services and nmi ntenance and operati ons
workers. It has conmtted significant time and resources
advanci ng the interests of those groups at the bargaining table
and in other foruns. |

In the area of grievance handling, nuch of CSEA' s efforts in
recént-years have been to address conplaints fromthe maintenance
and operations unit regarding self-help violations. Further,
CSEA advances the grievances of non-nenbers as well as nenbers.

CSEA al so notes that food services and mai nt enance and |
operations enpl oyees have a long history of actively

participating as officers and nmenbers of the negotiating team and
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ot her conniftees of CSEA. Oher union practices including site
.representatives, surveys, a newsletter and site visits from CSEA
representatives give bargaining unit nmenbers an opportunitylto be
hear d.

CSEA al so contends that nmintenance and operations workers
i ncludi ng custodians and food services workers do not share a
community of interest distinct from instructional assistants.and
the clerical/technical enpl oyees which constitute the renai nder
of the general classified unit.

According to CSEA, there has been no denobnstration that
Teanster's Local 150 could effectively represent M & 0 and food
services enployees. Local 150 currently does not represent any
school enpl oyees. Teanster representation of school enployees
statewide is mninal.

CSEA argues that for severance to be appropriate, PERB
precedent requires that a proposed unit nust be nore appropriate
than the existing unit. According to CSEA, the unit included in
t he severance petition is not presunptfvely appropriate under

Sweetwat er, because the petition does not include transportation

wor kers.
District

Initially the District contends the severance petition
shoul d be deni ed because it was not tinely filed. The petition
was filed on August 31, 1993 during the pendency of a contract
between the District and CSEA which was effective Cctober 1, 1990
t hrough Novenber 30, 1993, a 38-nonth agreenent.
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EERA section 3544.7" which relates to representation
proceedi ngs, states in pertinent part:
(b) No election shall be held and the
petition shall be dism ssed whenever either
of the follow ng exist:

(1) There is currently in effect a
lawful witten agreenment negotiated by the
public school enployer and another enpl oyee
organi zati on covering any enpl oyees included
in the unit described in the request for
recognition, or unless the request for
recognition is filed | ess than 120 days, but

nore than 90 days, prior to the expiration
date of the agreenent.

Section 3540.1(h) states in relevant part that a collective
bar gai ni ng agreenent "nay be for a period not to exceed three
years." The District argues that because section 3540.1(h) only
permts collective bargai ning agreenents of three years or |ess,
t he period for filing this petition shoul d have been measur ed
from Sept enber 30 rather than Novenber 30, 1993, thus creating a
wi ndow period in June rather than AugUst.8 The District would
have PERB adopt a rule that the wi ndow period for a contract
exceeding three years is neasured fromthe last day of the third
year, rather than the actual contract expiration date. Under

such a rule, the subject petition would be deened untinely.

The District also contends that the petition should be

di sm ssed because it |acks adequate proof of support. According

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se noted, all statutory references are to the
Gover nnment Code. :

8The thirty day period for f|||ng a petition is generally
referred to as the "w ndow period."
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to the District, the Teansters initially attenpted a
decertification effort rather than a severance of only part of
- the general unit. Canpaign literature and authorization cards
signed by enpl oyees did not nention severance. Enployees were
thus mislead into signing aut hori zati on cards.

As does CSEA, the District argues that under PERB precedent
there exists a rebuttable presunption in favor of existing units
and that, because transportation workers are not included in the
petition, severance would not be presunptively appropriate under

Sweetwater. Alternatively, the District argues that any

presunptive appropriateness under Sweetwater must "give way to a

fresh exam nati on of appropriateness in the cohtext of an 18 year
bargaining history within a wall to wall unit."

According to the District, it has not been denonstrated that
t here is.a separate comunity of interest existing within the
group subject to the petition. Wages, nethods of conpensation,
fringe benefits, transfers, and pronotions are all included
within the contract for the general unit. Further, the interests
of the subject enployees have been aggressively pursued by CSEA
whi ch has an organi zational structure which assures the
opportunity to participate by all enployees.

The EXstrfct al so contends that creation of another
bargai ning unit would have a detrinmental effect on its efficiehcy
of operations. District negotiators would have a new set of
negoti ati ons and nmanagers woul d. have to adm ni ster an additional

| abor agreenent.
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| SSUES
1. Was the severance petition tinely filed?
2. \as adequat e proof of support provided with the
“petition?
3. Should the proposed unit be severed fromthe existing
general wunit?
DI SCUSSI ON

Tineliness of the Severance Petition

Bot h EERA and PERB regul ations permt severance petitions to
be filed during a wi ndow period which is |less than 1201days and
nmore than 90 days prior to the expiration of a "lawful witten
agreenent." (Sec. 3544.7, PERB Regul ation 33020.) At the tine
this petition was filed, no party'challenged its timeliness under
the wi ndow period requirenent. It was not disputed that the
petition was filed nore than 90 and |l ess than 120 days prior to
the expiration of the CSEA/District agreenent. The petition was
deternihed to be timely filed. The District now argues that
because the agreenent it entered into with CSEA was for 38
nont hs, two nonths |onger than permtted by section 3540.1(h), it
was not a lawful witten agreenent for contract bar purposes.

The District contends that the w ndow period for a contract
exceeding three years in duration should be neasured fromthe
| ast day of the third year, rather than the actual contract

expiration date.

The contract bar doctrine is an attenpt to strike a bal ance

between the twin objectives of a stable |abor relations
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envi ronnent and freedom of choice for enployees to select a new
bar gai ni ng representative. (CEnfraIia School District (1985)
PERB Deci sion No. 519.) In Government Code section 3544.1(c) the
Legi slature determined that where there is a "lawful witten
agreenent"” negotiated between a public échool enpl oyer and an
enpl oyee organi zation, those two parties are entitled to a period
of stability. Accordingly, a valid contract will normally
prevent the filing of a petition for decertification or severance
unléss the petition is submtted to PERB during the specified

wi ndow period. However, such |labor stability is only granted to
an enployer and a union if they are parties to the requisite
"lawful witten agreement.” In this case CSEA and the District
were not parties to a |awful agreenent pursuant to Governnent
Code section 3540.1(h) which imts collective bargaining

agreements to three years. As the Board determined in San Benito

Joint Union Hi gh School District (1984) PERB Decision No. 406, a

contract nore than three years in duration is an illega
agreenment.® Accordingly, in this case the District and CSEA did
not enjoy the stability of a contract bar at any tinme during the

38 nonths of the agreenent.

® In San Benito the Board recognized the National Labor
Rel ations Board's (NLRB) policy of Iimting a contract bar to
three years.. However, the Board noted that under EERA, unlike
the National Labor Relations Act, the duration of the contract
bar is statutorily inposed.

“The only issue deternined here is that a contract over
three years duration is not a "lawful witten agreenent" for
contract bar purposes. There is no intent to rule on the
validity of the agreement for any other purpose.
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A rule that a contract nust be of legal duration is
consistent with prior Board determ nations establishing m ninmm
requirements for a contract to act as a bar to an el ection
petition. A contract nust be evidenced by a witing, signed and

contain substantial terns and conditi ons. (State of California

(Departnent of Personnél Adm ni stration) (1989) PERB Order No.

Ad-191-S.) Such a rule is also consistent with the NLRB policy
of rendering a contract with an unlawful provision incapable of

barring an el ection petition. (See, e.g. Paragon Products Corp.

(1962) 134 NLRB 662 [49 LRRM 1160], unlawful union-security
provision; Gary Steel Supply Co. (1963) 144 NLRB 470 [54 LRRM

1211], unlawful dues checkoff provision.)

Finally, the application of a rule that a contract of
illegal duration may not bar an election petition prevents
certain inequities. A petitioning union wll not have to wait
three years to file a petition because it relied to its detrinent

on the expiration date of a 38-nonth agreement. An incunbent

| uni on and enployer wll not be granted a contract bar and
dism ssal of a petition as a benefit derived froma violation of
EERA.

The petition was tinely filed.

Adequacy_of Proof of Support

The District also contends that the severance petition‘mas
not acconpani ed by adequate proof of support. According to the
District, there is evidence that the Teansters initially

attenpted a decertification effort of the entire general unit and
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that campaign literature reflected that effort. Thus, enployees

were m slead into signing authorization cards.

PERB Regul ation 32700(a) requires that adequate proof of

support be submtted along with a severance petition. In

pertinent part, PERB Regulation 32700 sets forth the requirements

for proof of support as follows:

32700. Proof of Support.

(a Except as required in section

32770(bg(1) and section 34020(c), proof of
enpl oyee support for all petitions requiring
such squort shall clearly denmonstrate that

the emp

oyee desires to be represented by the

enpl oyee organi zation for the purpose of
meeting and negotiating or nEetin% and
conferring on wages, hours and other terns
and conditions of enploynment.

(b)  The proof of support shall indicate
each enpl oyee's printed name, signature, job
title or classification and the date on which
each individual's signature was obtained. An
undated signature or a signature dated nmore
than one cal endar year prior to the filing of
the petition-requiring enp|o¥ee support shal
be invalid for the purpose of calculating
proof of support. Any signature meeting the
requi rements of this section shall be
.considered valid even though the signator has
executed authorizations for more than one
enpl oyee organi zati on

C

(e) Subject to subsections (a), (b)
and (d) of this section, proof of suppor
consi st of any one of the following orig

(¢)
may

ft
i nal

documents or a combination thereof:

(1) Current dues deduction authorization forns;

(2) Menbership applications;

(3) Aut hori zation cards or petitions signed by
enpl oyees.

The purpose of the petition shall be clearly

stated on each page thereof;

The District contends that under the second sentence of
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subsection (e)(3), the proof of support nust denonstrate enpl oyee
knowl edge that the Teansters were attenpting to sever part of the
unit.

The District's challenge to the proof of support is wthout
merit. The authorization card submtted by the District which
was used in the organizing canpaign was in conpliance with
subsections (a) and (b).* That card states that an enpl oyee
filling out the card authorizes the Teansters to represent him or
her in enploynent relations with the District. The card requires
t he enpl oyee's printed name, signature, job title and the date on
which the signature was obtained. Because the cards were
properly conpleted (adm nistrative determ nation of Septenber 22,
1993), the proof of support neets all of the requirenents of PERB
Regul ati on 32700. There are no further requirenents regarding
enpl oyee intent or state of mnd. Accordingly, the proof of
support is valid.

Applicability of Sweetwater

The EERA requires that enployees be grouped into an
appropriate unit for purposes of collective bargaining. (Sec.
3546). The standards for deternining an appropriate unit are set
forth in EERA at section 3545(a).

In each case where the appropriateness of the
unit is an issue, the board shall decide the

question on the basis of the comunity of
i nterest between and anong  the enpl oyees and

- YThe District did not subnit a copy of a petition, to which
the second sentence of (e)(3) clearly refers. |n any case, the
| anguage relied on by the District nerely requires that
subsection (a) be nmet on every page of a petition.
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their established practices including, anong
other things, the extent to which such

enpl oyees belong to the sane enpl oyee

organi zation, and the effect of the size of
the unit on the efficient operation of the
school district. '

In Sweetwater, the Board found three appropriate classified
units. The three units were instructional aides, office
techni cal / busi ness services and an operations-support'services

unit. The Sweetwater units were |ater determ ned to be

presunptively appropriate. (Foot hi | | - DeAnza Conmmuni ty Col | ege
~District (1977) EERB Decision No. 10 (Eoot hill-DeAnza); Conpton.)

In Conpton, the Board stated:

By creating three "presunptively appropriate
units" for the classified service, the Board
determ ned that a strong community of
interest generally exists anong enployees in
each of these groups. The Board further
determ ned that those units "reflect a proper
bal ance between the harnful effects on an
enpl oyer of excessive unit fragnentation and
the harnful effects on enployees and the
organi zations attenpting to represent them of
an insufficiently divided negotiating unit or
units.” (Antioch Unified School District,
supra, EERB Decision No. 37 af p. 7)) ’

More recently in South Bay_Union Elenentary_School District

(1990) PERB Decision No. 816 (South Bay) the Board reiterated its
pfeference.for Sweetwater units and reversed an adm nistrative
| aw j udge who had deened a single conprehensive.or "wall to wal
unit" appropriate for a school district with only 37 classified

enpl oyees. In South Bay, as it had in Sweetwater, the Board

relied heavily -on the different types of functions perforned by

the three presunptively appropriate groups of enployees.
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Thus, if the petition reflects a unit of classified
enpl oyees determned to be one of the three Sweetwater units, it
IS presunptively appfopriate and the burden is upon CSEA and the
District to establish that the general unit presently in
exi stence is nore appropriate. *?

One of the units found appropriate by the Board in

Sweetwater is the operations/support services unit. That unit

typically i ncl udes custodi al, food services, grounds, maintenance
and transportation enployees. In this case both the District and

CSEA argue that the unit sought does not neet the Sweetwater

presunption because it does not include transportation workers.
However, the fact that the transportati on workers are not
avail abl e due to the actions of CSEA and the District does not

‘make Sweetwater inapplicable.® Wth the exception of

transportation workers, the other work groups which make up an

2 Citing State of California (Departpgent of Personnel
Adm ni stration) (1993) PERB Decision No. 1025-S and State of
California (Departnment of Personnel Administration) (1990) PERB
Deci sion No. 794-S, cases which arose under the Ralph C Dlls
Act, CSEA and the District unpersuasively argue that there is a
rebuttabl e presunption in favor of an existing unit. Unlike the
existing unit in this matter, the bargaining units for state
enpl oyees were determ ned by PERB after extensive hearings on the
matter. Additionally, nothing in those cases reflects a reversa
of Sweetwater and its progeny. The District also contends that
in Los Angeles Unified School District (1993) PERB Order No. Ad-
250 the Board ruled that severance requires a determ nation that
the proposed unit is nore appropriate than the existing unit.
However, in that case the Board nerely determned that a unit of
bus drivers did not neet the Sweetwater criteria.

3The contract between CSEA and the District for the
transportation unit is effective July 1, 1992 through June 30,
1995. Accordingly, a contract bar existed at the tinme the
Teansters filed their severance petition in August of 1993.
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operations/support services unit are included in the severance
petition. Such groups usually have a strong community of
interest which continues to exist despite the fact that one
segment may not be available to be included fn the petition.

-That a separate bargaining unit will generally reflect the proper
bal ance between excessive fragmentation and the harnful effects
of awall to wall unit continues to be true.

Not all wunits approved under Sweetwater are the same. For

exanple, the Board foll owed Sweetwater in Foothill-DeAnza. but
created an operations/support unit that did not include food
services workers. As the Board stated in Conpton:

the Sweetwat er decision did not establish the

"only appropriate units,” nor even the "nost
appropriate units."

However, Sweetwater did establish a guideline which is to be

followed to the extent possible.

Accordingly, the Sweetwater presunption is applicable in

this case. However, the Sweetwater presunption is rebuttable.
(Qonmpton at p. 7). To rebut that presunption in this case, it
nmust be denonstrated that the general unit is nore appropriate

than a Sweetwater unit configuration. (South Bay at p. 7). To

det erm ne whet her the burden has been net requires weighing the
community of interest anong enpl oyees, the efficiency of enployer

operations and established practices.' Additionally, a request

“Arule requiring a nore rigid application of Sweetwater
woul d permt - an enpl oyer and an incunbent union to avoid the
application of Sweetwater nmerely by creating a separate unit for
a small segnment of a presunptively appropriate unit.
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for severance, unlike a determnation of an initial unit,
requi res consideration of the negotiating history. (Livernore at
p. 5) .

Communi ty of |Interest

The petition seeks a separate unit for those who paint,
wel d, repair, prepare neals and generally provide a proper
physi cal environnent and support services. They do not perform
clerical or record keeping duties. They do not perform
par apr of essi onal instructional activities nor do they provide
conputer services. These functional distinctions are highly

simlar to those noted and relied upon by the Board in Sweet wat er

and in South Bay. In South Bay the Board stated,

| The renmai ning enpl oyees in the operations-

support services group (custodial

mai nt enance, transportation and food services
enpl oyees) are responsible for providing a
proper physical environment and support
services for students. These duties include
cleaning and repairing District facilities as
wel |l as providing food, preparing neals and
provi ding transportation.

A finding of simlarity in job duties is consistent with the
treatnent of these job classifications in the collective
bar gai ning agreenment. All of the job classifications in the
petition are drawn fromthe contractual job groupings of "food
services" and "mai ntenance and operations.” None of themare
included in "officel/technical", "computer services" or
"instructional assistants and educational personnel."”

The vast nmgjority of maintenance enpl oyees are supervised on

a conmon schene by the senior supervisors for naintenance,
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housekeeping and the electronics section all of whomreport to
the director of mmintenance and operations. The director of

mai nt enance and operations reports to the director of facilities
and planning who in turn reports to the associate superintendent
for business services.™ The director of food services and the
di rector of business services report to the senior director of
busi ness operations who also reports to the associate
superintendent for business services. The food services

enpl oyees are supervised by the director of food services
assisted by food services supervisors. Operations workers under
the director for general business services include warehouse

wor kers, who report initially to the warehouse supervisor, and
security workers who report to the security supérvisor who t hen

in turn report to the director of business services.

There exists a basic functional community of interest within
the group of job classifications subject to the severance
petition which is not erased by the fact that there may be sone
“functional and supervisorial overlap with other cl assifi ed
enpl oyees. That community of interest is consistent with Board
precedent and with criteria stated in section 3545(a) of the

EERA.

BIt is true that a majority of the custodians are
supervi sed by school principals advised by a supervisory
custodi an. However, this is simlar to the arrangenment in
Sweetwat er wherein the Board found "the custodi ans and gardeners
are supervised by the school principal as well as the supervisor
of mai ntenance.”
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Efficiency _of Operatiaoqns

Absent concrete evidence that a school district's
operational efficiency wll be unduly inpaired by an additiona
series of negotiations, operational efficiency will not be
considered a factor which mlitates against the establishnment of
another unit. (Livernore at p. 8) In this case, insufficient
evi dence was presented to conclude that the establishnment of
anot her bargaining unit would have a detrinental effect on the
District.

O course, the District will have another set of
negoti ati ons and another contract to adm nister if an operations-
support services unit is created. However, it has not been
denonstrated that an undue burden would result. That principals
and managers are capabl e of adninistering.tmo or three classified
collective bargaining agreenents is well established by current
practices in school districts throughout the state. Simlar
argunents, that another bargaining unit woul d burden a schoo

district, have been previously considered.

. . While we are not unsynpathetic to the
District's concern that negotiating in nore
than one unit may burden its staff, the
assertion of such a concern, wthout nore, is
not sufficient to establish an undue

i mpedi nent to District efficiency. The fact
that negotiating may inpose a burden on the
enpl oyer was undoubtedly considered by the
Legi sl ature but found not to outweigh the
benefits of an overall schene of collective
negotiations. . . [Fn. omtted.]

(Livernore at p. 8.)

The District is also concerned that granting severance "wl|
have an unknown but potentially destructive inpact on the Food
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Services Board." CSEA has simlar concerns. However, it cannot
be assuned that any entity which provides the benefits clainmed by
both the District and CSEA will cease to exist if a separate unit
is created. Rather, if the board benefits both enployees and
enpl oyer as described, it may well continue regardless of the
outcone of an el ection.

Est abl i shed Practices and Negoti ati ons

In Livernore the Board recogni zed fhat a request for
severance is factually different froman initial unit
determ nation because negotiating history nust be considered as
an inportant factor in determ ning the appropriateness of the
severed unit. However, it is also clear fromLivernore that
where a wall-to wall unit is created by voluntary recognition,
the negotiating history wll not be granted the deference to
which it m ght othermﬂée be entitled. In this case, the general
unit was the result of a voluntary recognition which was never
reviewed or approved by the Board. The Board generally finds
such single conprehensive units of classified enployees to be
i nappropriate. (South Bay).

There exists an eighteen year negotiating history between
CSEA and the District during which they have successfully
negoti ated col |l ective bargai ning agreenents covering the general
~unit. During that time, the interests of the enpl oyees subject
to the petition have not been ignored. Those enpl oyees have
actively participated in negotiations and have held ot her

positions of influence in the union. The majority of the
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gri evances pursued by CSEA in recent years have been over issues
concerni ng enpl oyees in nmaintenance and operations. As

descri bed, CSEA has used its resources to comunicate with and
représent all enployees in the general unit.

The negotiating relationship between CSEA and the District
has been an innovative one. In 1990 they underwent training to-
i nprove bargai ning techni ques and conmuni cations. Afterwards,
they created the CLMAC which, conposed of the top representatives
of managenent and the union, discusses a variety of topics on an
ongoi ng basis. The Food Services Board has given enpl oyees a
di rect voice.in running food services and has been a major factor
in increasing profitability, a developnent that should help
protect jobs. The District and CSEA are curréntly consi dering
creating a simlar board for naintenance and operations.

However, the creation of separate |abor-nmanagenent boards
indicates that the proper bal ance between 'excessive fragnmentation
and-effective representation may not exist with a general unit.
Rat her, such action supports a finding that thése.groupé have
separate interests which nmay not be effectively addressed as part

of a general unit.

The inportance of the extent of nenbership in CSEA anong the -
approxi matel y 572 mai ntenance, custodial, food serVices and
security personnel subject to the petition is difficult to
assess. There are 244 nenbers, 33 service fee payers, and 295 -
non- menbers. Wil e the percentage of menbers is higher than in

the rest of the general unit, it is not 50 percent and cannot be
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considered a factor in favor of overturning the Sweetwater

presunption. Also, the fact that at |east 30 percent of the.

enpl oyees in the entire unit:signed aut hori zation cards to

replace CSEA in 1989 and that at |least a majority of enployees

subject to this severance petition have now requested an el ection

cannot be overl ooked. |
In sum the District and CSEA have not overcone the

Sweet wat er presunpti on as they argue to maintain a wall to wall

unit of the variety which this Board has repeatedly rejected.
G ven the current state of the |aw and weighing the facts

presented, | conclude that the petition should be granted.

PROPOSED ORDER
Accordingly, the following unit is found to be appropriate
for meeting and negotiating provided an enpl oyee organi zation
becones the exclusive representative:

Nutritionist, Satellite Cafeteria Wrker,
Cook Manager 11, Cafeteria Worker,

Cook Manager |, Baker, Cook, Cafeteria
Cashi er Hel per, Facilities/Environnental
Safety Spec, Custodial Equipnent Repairer,
Construction Inspector, Teleconmunications
System Tech., Electronic Assistant, Lead
Heating & Air Cond. Tech., Lead Sprinkler

Mai nt enance Spec, Lead Buil ding Mai ntenance
Wor ker, Stadi um Mai nt enance Worker, Lead
Asbest os I nspector/Wrker, Lead Gardener,
Heating & Air Cond.. Technician Il, Sprinkler
Mai nt enance Speci alist, Asbestos

| nspect or/ Wor ker, Lead Pool Maintenance
Mechani ¢, Lead Carpenter, Maintenance

Cust odi an, Lead Electrician, Senior

War ehouse Wor ker, Lead El ectronic Technician,
Bui | di ng Mai nt enance Worker, Lead Pl unber,
Grounds Mai ntenance Worker, Lead Pl anner
Juni or Mechanic (M&O), Lead Painter,
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| nt er nedi ate Head Custodi an, Lead G azier
Lead Security O ficer, Lead Welder, Cafeteria
Equi pment Technician |, Lead Roofer, Tree
Tri mrer/ Gar dener, Carpenter, G ounds

Equi prent Operator, Electrician, Poo

Mai nt enance Mechani c, El ectronic Techni ci an,
El ementary Head Custodi an, Plunber, Security
O ficer, Locksmth, G oundskeeper, Lead

G oundwor ker / Heavy Equi p. Opr.,

War ehouse/ Del i very Wor ker, Painter, Mai
Processi ng Speci alist, Equipnment Mechanic
(M&O), Lead Custodian, Lead O fice Machine
Techni ci an, Delivery Wrker, d azier

Cust odi an, Wel der, Mai ntenance Hel per,

Roof er, Heating & Air Cond. Technician |

Mai nt enance Hel per Assistant, Cafeteria

Equi prent Technician 11, Heavy Equi pnent
QOperator, Lead Equi pnent Mechanic (MO .

The enpl oyee organi zati ons whose nanes shall appear on the
‘ballot are California School Enpl oyees Associ ati on, Chapter 127,
and Teansters Local 150, AFL-CI O, unless one of said
organi zations infornms the fegional director inwiting, within 15
wor kdays after the enpl oyer posts the Notice of Decision, that it
does not desire to participate in the election. The regional
director shall conduct an election at the end of the posting
period in such unit if: (1) both of the above-named enpl oyee
organizétions desire to participate in the election, or (2) only
one organi zation desires to participate and the enpl oyer does not
grant voluntary recognition.

R ght of Appeal

Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenment of exceptions with the

Board itself at the headquarters office in Sacramento within
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citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code of Regs.,
~tit. 8, sec. 32300.) A docunent is considered "filed" when

actual |y received before the close of business (5:00 p.m) on the

| ast day set for filing ". . .or when sent by telegraph or
certified or Expre.ss United States mail, postmarked not |ater
than the last day set for filing .. ." (See Cal. Code of Regs.,

tit. 8, sec. 32135; Code Civ. Proc, sec. 1013 shall apply.) Any
statenent of exceptions, and supporting brief nmust be served
concurrently with its filing upon each party to this proceedi ng.
Proof of service shall acconpany each copy served on a party or
filed with the Board itself. (See Cal. Code of Regs., tit. 8,
secs. 32300, 32305 and 32140.)

Bernard M:Monigle /
Hearing O ficer
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