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DECI SI ON

JOHNSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
California School Enployees Association and its Cajon Chapter
#179 (CSEA) and Cajon Valléy Uni on School District (D strict) to
a PERB adnministrative | aw judge's (ALJ) proposed decision
'(attached hereto). In the proposed decision the ALJ disniséed
CSEA' s unfair practice charge which alleged that the District
unil aterally reduced the hours of several vacant classified
bargai ning positions in violation of section 3543.5(a), (b) and

(c) of the Educational Enployment Relations Act (EERA).?

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Government Code. Section 3543.5 states, in pertinent part:



The Board has reviewed the entire record in this case,
including the transcripts, exhibits, proposed decision, CSEAs
exceptions, the District's exception and response to CSEA' s
exceptions. The Board finds the ALJ's findings of fact and
conclusions of lawto be free of prejudicial error and adopts
them in accordance with the follow ng discussion.

BACKGROUND

CSEA is the exclusive representative of a unit of classified
enpl oyees of the District. CSEA has alleged that the District
unilaterally reduced hours of several vacant positions w thout
provi di ng CSEA wit h: (1) notice, (2 an opportunity_to negoti ate
t he changes, or (3) a chance to negotiate the effects of such
changes. The District clained that it had a'longstanding and
uni form past practice of unilaterally nodifying the hours of
vacant bargaining unit positions. The ALJ determ ned that the

changes in hours of vacant positions is a matter within the scope

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enpl oyee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.
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of bargaining as defined in section.3543.2(a).% Despite the
District's failure to negoti ate the change, the ALJ concl uded
that the District's past practice and wai ver def enses supported

t he dism ssal of CSEA s charge.
EXCEPTI ONS

CSEA filed nunerous exceptions to the ALJ's decision
asserting, anmong other things, that the District failed to
establish either a past practice or a waiver defense that
permtted the District to unilaterally change the hours in vacant
positions. CSEA also contends that the ALJ erred when she failed
to find that the District violated EERA by failing or refusing
to provide relevant and necessary i nformation.

The U strict excepts to the ALJ)'s determ nation that a
change in the'hours of a vacaht position is a négotiable subj ect .
The District contends that it was, in effect, deternining t he

level of service to be provided. Based on the law and the facts

*Section 3543.2 provides, in relevant part:

(a) The scope of representation shall be
l[imted to mtters relating to wages, hours
of enploynent, and other terns and conditions
of enploynment. "Terns and conditions of

enpl oynent” nean health and wel fare benefits
as defined by Section 53200, |eave, transfer
and reassignnent policies, safety conditions
of enpl oynent, class size, procedures to be
used for the evaluation of enployees,

organi zati onal security pursuant to Section
3546, procedures for processing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7,
and 3548.8, the layoff of probationary
certificated school district enployees,
pursuant to Section 44959.5 of the Education
Code,



of this case, the District also argues that CSEA s nunerous ot her
exceptions are without nerit.
DI SCUSSI ON .

The District repeats argunents already considered by the ALJ
when it excepts to the ALJ's finding regarding a change in hours
of a vacant position. The Board concurs in the ALJ's analysis
and deterninatioh.that a change in the hours of a vacant position
is a subject within the scope of representation, and therefore, a
negoti abl e subj ect because it "inpacted the nunbers of hours
whi ch had been regularly assigned to positions that wer e
tenporarily vacant."

On appeal, CSEA argues that there is no defense to the
District's action of reducing the hours of vacant positions
wi t hout notice and an opportunity to negotiate the reduction. As
such, the District's actions constitute a unilateral change in
the ternms and conditions ofleanOynent wi thin the scope of
representation as defined by section 3543.2 (a).

A past practice.is establ i shed through a course of conduct

or as a way of doing things over an extended period of tinmne.

(Pajaro Valley_ Unified School District (1978) PERB Deci sion

No. 51.) The District unilaterally increased and decreased the
nunber of hours assigned to a wi de spectrum of vacant positions
over a four-year period comencing in 1989. This established the
practice in the District. Since the District's changes were nade
in the usual manner, there was no unilateral alteration of fhe

past practice.



CSEA contends they did not receive actual notice of the

change in the hours of vacant positions. Actual know edge is not

requir ed. (Modesto Gty _Schools and High School District (1984)
PERB Deci sion No. 414; Mddesto Gty Schools and Hi gh Schoo

. District (1985) PERB Decision No. 541; California State

Uni versity_(San Diego) (1989) PERB Decision No. 718-H.) The

evi dence shows that, going back as far as four-years before the
charge was filed,® the District made nuneroué changes in hours of
| vacant bargaining unit positions. These changes affected every
classification and happened at al nbost every job site. The
adjustnents to the hours assigned to the positions were overt to
staff at the affected job sites. Based on the fact that the
District changed the hours of vacant bargaining unit positions in
1991, 1992, and 1993, there is sufficient evi dence to déternine
that CSEA had constructive know edge of the change in hours of

vacant positions.

CSEA.asserts that during the 1990-1991 negoti ations, the
District reduced the hours of 13 bargaining unit positions
wi t hout providing CSEA notice. However, the testinmony of Smth
contradicts this statement. She testified that during the 1990-

1991 negotiations, prior notice was provided and the parties

%District Exhibit 3 contains a summary of all vacant
classified positions filled fromJuly 1, 1989 to June 30, 1993.
Forty-seven separate vacant positions were reduced in hours prior
to Labor Rel ations Representative Ann M Smith's (Smth)

Novenber 20, 1991 denmand. CSEA did not rebut the District's

wi tness or docunentary evidence which denonstrated that two and
one-half years prior to CSEA's Novenber 20, 1991, denand dat e,
the District reduced hours in vacant instructional aide
positions.



reached an agreenent to reduce the hours of the 13 positions in
question. Thus, in this instance, the change in hours of unit
positions was treated by the District as a negotiable subject.
Therefore, the Board rejects CSEA s exception.

CSEA introduced evidence that the District nodified the
hours of a position at Sevick School which was previously
occupi ed by a six-hour-per-day Special Education C assroom Ai de
(SECA). This evidence was not disputed. In July 1992, CSEA was
advi sed of the SECA' s transfer and the subsequent reduction of
the hours of that position. CSEA' s failure to denmand
negotiations after receiving notice of the District's proposed
action constitutes a waiver of the exclusive representative's
right to negotiate the proposed action. Thus, the ALJ properly
concluded that CSEA waived its right to negotiate concerning the
reduction in hours of the Sevick School position through its own
i nacti on.

CSEA cl ai ns that.it requested rel evant and necessary
information fromthe District which the District refused or
failed to provide. CSEA contends the ALJ erred when she failed
to find that the District violated EERA when it failed or refused
to provide the requested information.

The Board may consider unalleged vi ol ati ons when: (1) the
respondent has had'adequate notice and an opportunity to defend
the charge; (2) the unalleged act(s) should intinmately relate to
the subject matter of the conplaint and involve the sane course

of conduct; and (3) the matter has been fully litigated, neaning



the parties have had an opportunity to exam ne and cross-exam ne
wi t nesses on the issue. Santa Clara Unified School District
(1979) PERB Deci sion No. 104.)

CSEA's initial charge did not allege the District's failure
to provide requested information. CSEA did not informally or
formally nove to anmend the conplaint before the close of the
hearing to allege such an allegation. The Board stated, at

page 6, in Tahoe-Truckee Unified School District (1988) PERB

Deci sion No. 668 (Tahoe-Truckee) that "failure to neet any of the

above listed requirenents will prevent the Board from considering
unal | eged conduct as violative.of the Act [EERA]."

While the information requested by CSEA was di scussed as an
itemof evidence at the hearing before the ALJ, the District did
not have adequate notice nor an opportunity to defend, inasnuch
~as CSEA did not informthe ALJ or the District that the refusa
to provide the requested information should be considered a

charge. The Board in Tahoe-Truckee indicated that notice is a

requi rement whether or not the unalleged violation is distinctly
separate fromthe charge. Therefore, the Board rejects this
excepti on.
ORDER
The conplaint and unfair practice charge in Case

No. LA-CE-3170 are hereby DI SM SSED

Chair Blair joined in this Decision.

Menber Garcia's concurrence begins on page 8.



GARCI A, Menber, concurring: | agree with the majority
deci sion and wish to add, for clarification, that the evidence
supports that the California School Enployees Association and its
Cajon Chapter #179 (CSEA) had constructive notice of the Cajon
Val l ey Union School District's (District) changes to vacant
position hours. The actions and decisions of the District were
open and establish constructive notice sufficient to inpute the
know edge that is necessary before CSEA could be burdened with an
obligation to demand negoti ations. The record shows that CSEA
did not tinely demand negotiations on vacant position hours, and
therefore the Di sfrict was not obligated, as a legal matter, to

di scuss the changes.
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| NTRODUCTI ON

An exclusive representative charges the enployer with
unil aterally reducing the houré'of several vacant classified
bargai ni ng unit positions wthout providing the representative
with (1) notice, (2) an opportunity to negotiate the changes,
or (3) the effects of such changes.

The.enployer believes that alteration of the nunber of hours
assigned to a vacant position is not a mandatory subject of
bargai ning, and that, in any event, its |ong-standing and
consi stent past practice of altering the hours of part-tine
classified positions to neet operational needs is dispositive of

this charge.

Thi's proposed decision has been appeal ed to tne
Board itself and may not be cited as precedent

==—x~=w _Unlessthedecjsions and its rationale have geen adopted




PROCEDURAL HI STORY

On March 2, 1992, the California School Enpl oyees
Association and its Cajon Chapter #179 (CSEA) filed an unfair
practice charge against the Cajon Valley Union School District
(District) alleging unlawful unilateral conduct in violation of
t he Educational Enployment Relations Act (EERA or Act).?!

The charge all eged that on or about Septenber 29, 1991, the
District unilaterally reduced the hours assigned to a vacant
instructional aide position at Lexington Avenue El enentary School
(Lexington) fromthree hours to two hours.

Based on these allegations, the Ofice of the Genera
Counsel of the Public Enploynment Rel ations Board (PERB or Board)
i ssued a conplaint on March 19, 1993, alleging that the
District's conduct described above was in violation of section

3543.5(a) , (b) and (c).?2

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Gover nment Code.

’Section 3543.5 states, in pertinent part:

3543. 5. | NTERFERENCE W TH EMPLOYEES' RI GHTS
PROHI BI TED '

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynment or reenpl oynent.



The District answered the conplaint on April 8, 1993,
adm tting the change of hours w thout prior notice to CSEA and an
opportunity to negotiate the decision, but denying that it
refused to give CSEA an opportunity to negotiate the effects of
this change. The District also advanced a nunber of affirmative
def enses.

An informal conference on April 19, 1993, failed to resolve
t he di spute.

CSEA filed an anended charge on May 3, 1993, alleging nine
addi tional instances of unilateral reduction of hours in vacant
bar gai ning unit positions bet ween June 30, 1992, and February 9,
1993.% On June 10, 1993,' PERB i ssued an anended conpl ai nt
alleging that the District unilaterally changed the hours of
vacant bargaining unit positions at various school sites on
Novenber 24, 1992 (two separate actions); January 11, 1993;
January 22, 1993; and February 9, 1993. These actions were
alleged to be in further violation of section 3543.5(a), (b), and
(c) .

The District filed an answer to the anmended conplaint on
June 28f 1993, wherein it admtted sonme, but denied nost of the

material allegations. Anong its assertions, the District alleged

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

%0n June 8, 1993, CSEA withdrew allegations in the amended
charge that the District nmade unil ateral changes on June 30,
Sept enber 8, COctober 15, and Cctober 28, 1992.

3



that a vacant unit position at Chase Avenue El ementary School
(Chase) was filled as a six-hour position and a three-hour |
position filled at Anza El enentary School (Anza) was a new
posi tion.

A formal hearing was held by the undersigned on July 13 and
14, 1993.* Post hearing briefs were filed on Septenmber 23, 1993,
and the case was thereafter submtted.

FI NDI NGS OF FACT

Backar ound

The parties stipulated, and it is therefore found, that t he
District is a public school enployer and CSEA is an excl usive
representative as defined in EERA. CSEA represents a
conprehensive classified unit that consists of approxinmately 900
enpl oyees. The unit includes enployees in the job
élassifications of instructional aide (IA) and special education
cl assroom assi stant ( SECA) who work in the instructional services
depart nent.

SECAs' receive special training that enables themto work
with students who have multiple learning disabilities. These
students receive services through the District's special
education program The regular work hours of |As and SECAs vary

anywhere fromtwo to six hours per day, four to five days a week.

‘At the beginning of the hearing, CSEA withdrew paragraphs
15 through 26 of the conplaint, based on the assertions made by
the District in its anended answer concerning the six-hour
position at Chase and the three-hour position at Anza.

4



The District has 31 school sites. There is a mx of sites
on the traditional school calendar and year-round prograns.

CSEA and the District are parties to a collective bargaining
agreenent (CBA) which is in effect until June 30, 1994.

Change in Hours of Lexington |A Position

On Septenmber 29, 1991, the District posted a classified
transfer opportunity notice listing an IA position.at Lexi ngt on
as a two-hour-per-day assignnment. Prior to Septenber 19, 1991,
the position was occupied by a bargaining unit nmenber as a three-
hour - per-day position. In md-Novenber 1991, the District filled
the position at two hours as posted.®

When Angelina Elias (Elias), the CSEA chief steward, first
became aware of the change in hours assigned to this position,
she verified it by contacting Kathie Hillix (HIlix), the
District director of personnel, on Septenber 30, 1991. _Elias
took the position that a change in hours of any unit position had
to be negotiated with CSEA. Hillix disagreed. Elias and H Ilix
then agreed "that they disagreed" on this issue and it renmined
unr esol ved.

El i as next contacted Ann Smith (Snith), t he CSEA | abor
rel ations representative, about the matter. |In a letter, dated

Novenber 20, 1991, to Wayne Cetken (QOetken), assistant

5Respondeht exhibit 3 shows that the three-hour position was
actually replaced by two two-hour positions which were filled on
Novenber 7 and Novenber 14, 1991, respectively. :

5



superi ntendent, business services and the District's chief
negoti ator, Smth demanded t hat t he d strict negotiate its
deci sion to reduce the hours of the position in question and
return to the status quo until a negoti ated agreenEnt was
reached. Additionally, Smth requested a list of all other
vacant positions which the District had unilaterally reduced
during the past year. At the tine of her letter, Smth was
CSEA' s chief negotiator.

When the District did not respond, Smth sent a second
demand letter to Cetken on January 27, 1992. Cetken responded by
letter on February 4, 1992. In his letter, OCetken stated that
the District was refusing CSEA' s demand to negotiate the
reduction in hours of any vacant unit position. Further, he
stated that it was the District's position that the reduction in
hours of vacant unit positions was related to managenent's
prerogative to determne the type and anount of services to be
provi ded.

The District did not formally respond to CSEA' s request for
information until July 14, 1993, the second day of fornal
heari ng. Hillix testified that the information provided in t he
docunment did not exist in the summary format provided to CSEA
prior to July 12; 1993. According to her, the information

reflected in the docunent was retrieved fromvarious District



records and conpiled into a format that provided a nethod of
di scerning a change in hours of any vacated unit positions.®
The District conceded that prior to the receipt of this
docunent, there was no way for CSEA to determne if the positions'
listed on the transfer opportunity bulletins reflected a change
in hours because the hours assigned to a fornmer position are not
shown on the bulletin. Also, the D strict board'agendas listing
cl assified personnel services itens do not show a change of hours
with respect to newhires, reinstatenents, reassignnents, etc.

Prior to Smith's January 27, 1992 letter to the District,

she spoke with Hillix about CSEA's request for information and
Hllix told her that she would try to put the information
together. Hillix said that it was going to take sone tinme to

prepare it. The District, however, did not begin to conpile the
information until a few nonths before the hearing.

Change in Hours of SECA Position - - Sevick Elenentary School

CSEA first becane aware of possible reduction in hours of
unit positions at Sevick Elenentary School (Sevick) in July 1992.
Elias told Smith that the SECAs enployed at Sevick had been told
of possible transfers to other school sites so the District could

reduce the hours of their positions. The three SECAs at Sevick

®Thi s document, which is entitled "d assified Enpl oynent
Hi story" and identified as respondent exhibit 3, was prepared by
Hllix's office. It covers the period fromJuly 1, 1989, through
June 30, 1993, but does not indicate whether the enployee filled
the position as a newhire, a transfer, a rehire, a pronotion, or
t hrough the exercise of "bumping rights" in lieu of |ayoff.
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wer e assigned to the preschool program They each had si x-hour
positions, working 30 hours per week, five days per week. Sevi ck
operates a year-round program

On Cctober 8, 1992, two of the SECAs -- Linda Endicott
(Endicott) and Nancy Phillips (Phillips) -- along mﬂth'John
Collier (Collier), the CSEA site representative, met with their
teachers and the site administrator, Lois Pastore (Pastore), to
di scuss the change in hours issue. The third SECA, Patsy Sarkel a
(Sarkela), was unable to attend the neeting because of jUry duty.

At that time, the District was considering elimnating two
si x-hour positions -- those occupied by Phillips and Sarkel a.

The enpl oyees mere'given the option of accepting either a
reduction in hours in their existing positions or transferring to
ot her school sites pursuant to the exercise of their seniority
and bunping rights. The outcone of the October 8 neeting was

t hat one six-hour position would be elimnated. Seniority
between the three SECAs woul d determ ne which enpl oyee woul d be
laid off. It was |later determ ned that Sarkela was t.he | east
senior and would be laid off.

On Cctober 16, 1992, Hillix sent Sarkela a letter informng
her that in lieu of issuing her a thirty-day |ayoff notibe, she
was bei ng considered for reassignnent. This decision, the letter
stated, was based on a negotiated agreenent between CSEA and the
District sometinme in 1992 that there would be "no further

reductions or elimnations for the remainder of this schoo



year." Hillix's letter invited Sarkela to a nmeeting at Sevick
with the special education admnistrators and Hillix on
Oct ober 21, 1992, to discuss her reassignnent.

The Cctober 21, 1992, neeting included the three SECAs,

Sm th, other CSEA chapter representatives, Hllix, Pastore, and
ot her special education District admnistrators. However, the
District admnistrators present could not provide CSEA with
definitive answers to the various concerns raised about the
decision to change the staffing, etc., of the pre-school program
Al t hough CSEA and Sar kel a proposed changes in her assignnent to
avoid either a reduction of her assigned hours or a transfer,
this offer was rejected and nothing was settled during the
meet i ng.

A fbllom#up nmeeting was suggested with Marge Dean (Dean),
the assistant superintendent of instructional services, but the
nmeeting did not materialize. Smth was |ater told that Deén
deci ded agai nst anot her neeting because a decision had al ready
been made and it woul d not be changed.

In early Novenber 1992, Endicott, Phillips and Sarkela nmet
with Hillix, Pastore and other special education adninistfators
regardi ng the preschool program changes at Sevick. The decision
was made that Phillips and Endicott would remain at Sevick with
no reduction in the hours assigned to their positions and Sarkel a
woul d transfer to Chase to a 30-hour-per-week position.

Sarkel a's transfer was effected on Novenber 30, 1992.



In a bulletin to the Sevick staff, dated Novenber 14, 1992,
Pastore noted that future Sevick preschool program changes m ght
require staffing with three-hour SECAs, rat her than the six-hour
positions which had previously beén used.

On or about Novenber 24, 1992, the District advertised the
two three-hour positions that had been created fromthe. position
vacated by Sarkela in a transfer opportunity bulletin. One
position was advertised as 12.5 hours per week.and the other as
15 hours per week, each at four days per week.

The positions were eventually filled in January and Apri
1993, respectively, at three hours per day, four days a week.

- The enployees filling these positions worked with the sane
teacher, in the same program and during the sane norning and
afternoon workhours as did Sarkel a.

O her Reductions in Hours of SECA Positions in 1993

On or about January 22; 1993, the District admts that it
reduced the hours of a vacant six-hour SECA pdsition at
Bal | antyne El enentary School (Ballantyne) and created two three-
hour positions. Both positions were filled in February 1993.

On or about February 9, 1993, a six-hour SECA position at
Avocado El enentary School (Avocado) was reduced to two three-hour
positions which were filled on March 5, 1993.

In both cases, CSEA |earned about the District's actions

after the transfer opportunity bulletins had been posted.'
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Rel evant Provisions of the CBA

The CBA contains three articles that are relevant to this

case.

Article 1V, which is entitled "CGoverning Board Ri ghts,"
reads as follows:

Except as limted by the provisions of this
Agreenent, the Managenent [sic] of the
District and the direction of the working
force, including the right to hire, pronote,
transfer, discharge, discipline for proper
cause, and to nmaintain efficiency of the
enpl oyees, is the responsibility of the
Board. In addition, the work to be
performed, the location of the work, the

nmet hod and processes, and the decision to
make or buy are solely and exclusively the
responsibility of the District provided that
in the exercise of such functions, the
District shall not discrimnate against

enpl oyees because of participation in
legitimate activities on behalf of the
Associ ation. The foregoi ng enuneration of
Board rights shall not be deenmed to excl ude
other rights of the Board not specifically
set forth herein. The Board, therefore,
retains all rights not otherw se specifically
l[imted by this Agreement and the
nonutilization of any Board right does not
mean that the Board shall not maintain said
right.

Article V (Hours of Wrk) reads in relevant part:
1. Wor kweek

The District workweek shall begin at 12:01
a.m on Sunday and end at 11:59 p.m the
follow ng Saturday. This is established for
t he purpose of payroll-conputation. The

i ndi vi dual workweek within the District

wor kweek shall consist of forty (40) hours of
five (5) consecutive days, Monday through
Friday. However, individual workweeks may be
assi gned ot her than Monday through Friday
when the needs of the District so require
with the agreenment of an enpl oyee.

11



2. \Wor kday
Ei ght (8) consecutive hours except
for the neal period, shall
constitute a normal workday.

11. Payroll Calculation

For the purpose of payroll
cal cul ati on, 2080 hours per year
shal | be used.

Article VI (Enpl oyee Conpensation) reads, in relevant part::
1. The 1990/91 sal ary schedul e shal
be continued for the 1991/92 year
effective July 1, 1991
2. Longevity: +3.5 percent upon
' conpl etion of each of the follow ng
years of service with the District:
8, 12, 16, 20, 24.
3. Heal t h and Dental Prograns

Eight hour enployee _conposite _coverage:

(Kaiser "U' or Travelers)
(Delta Dental or Persona
Dental Service)

Part-time Enployee coverage:

| ndi vi dual coverage w Il be

paid by the District for

enpl oyees working 4 through

7.99 hours for Kaiser "U' or

Travel ers and Delta Dent al

Service or Personal Dental Service.’

'Addi tional |anguage concerning conpensation and fringe
benefits is contained in Exhibit "B" of the CBA. This anendment,
effective July 1, 1991, states:

A 3 1/2%Il ongevity factor will be added at the
conpletion of 8, 12, 16, 20 and 24 years of
regul arly enployed service in the District,
irrespective of the nunber of hours served
per day.

12



- Bargaining_History

The parties have negotiated many tinmes over the past siX
years. In addition to the regular contract reopener
negoti ations, they have al so engaged in negotiations over matters
not specifically covered by | anguage of the CBA

For exanple, in 1989, they negotiated over the result of a
classification study done by the Personnel Conmi ssion® that
i npacted job duties, classifications, and salary schedul es of
unit menbers.

They al so negqtiated i npl enentation of the District's year-
round school program These negotiations resulted in witten
contractual |anguage.

In the spring of 1990, the parties negotiated the District's
proposal to reduce the hours of approximtely 55'occupied uni t

positions. The majority of those positions were |located at

The District pays the full cost of the

enpl oyee's health and dental premuns for
persons assigned from4 to 7.99 hours per
day. Dependent coverage is available at the
enpl oyee's expense. The District pays the
full cost of the health and dental prem uns
for both the enployee and enpl oyee's
dependents for persons assigned 8 hours per

day.
FRINGE BENEFI TS (Conposite coverage for full-

time enpl oyees: individual coverage for 4
hours to 7.99 hour enployees) Cajon Health or
Kai ser; Cajon Dental or PDS. |ncone
protection - Anmerican Fidelity.

8 The cl assified enpl oyees have el ected to be governed by a
merit system pursuant to California Educati on Code section 45220
et seq. The nerit systemis admnistered by the D strict
Per sonnel Conm ssi on.
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Chase. Near the conclusion of these negotiations, which
continued through 1991, the District introduced a three-year
approach to effecting a budgetary reduction at this site through
the reduction in hours of existing positions and attrition. CSEA
took the position that no unit position should be reduced bel ow
four hours because of the loss of health and wel fare benefits to
the affected enpl oyees.

The parties went to inpasse and nediati on during these
negotiationé. They eventual ly reached an interim agreenent to
reduce the hours of 13 vacated positions provided that the
previ ous incunbents suffered no | oss of salary or benefits.

During the 1991-92 school year, the parties again negotiated
the District's proposed reduction in hours of a few occupied
positions; however, their primary focus was negotiating the
effects of layoffs. These negotiations also went to inpasse
bef ore agreenent was reached. The agreenent.led to witten
| anguage pertaining to |layoffs and a verbal agreenent that there
woul d be no further reduction in hours of occupi ed unit positions
for the bal ance of the school year.

CSEA and the District have never negoti ated over a deci sion
to reduce hours of vacant unit positions. The District has never
gi ven CSEA notice of such intended actions, and prior to CSEA's
Novenber 1991 demand to bargain, CSEA had never demanded to
bargain with the District over this subject. CSEA s first notice
that the District would not bargain such a decision was in

February 1992, when Cetken responded to Smith's letter.

14



VWhen the parties net on Cctober 21, 1992, regarding the
Sevick situation, CSEA did not renew its demand to bargain
because, according to Smith, CSEA felt it was "pointless" in view
of the District's stated position. Instead, CSEA preferred to
allow the issue to be addressed through its pending unfair
practice charge and the PERB process.

In aletter to HIlix, dated Cctober 23, 1992, Smth
chal | enged It he District's reduction of a six-hour vacant position
to two three-hour positions at Geenfield Junior H gh School as
an alleged unlawful action. Smth's letter also demanded a |i st
of all wvacant unit positions reduced in hours since January 1992.
This letter, however, contained no reference to the Sevick
matter.

No evidence was presented about the bargaining history of
Article IV.

There is evidence that the District has had a past practice
of altering the hours of various vacant unit positions without
providing notice to or negotiating with CSEA over such deci.si ons.

As mentioned earlier, the District offered docunentary
evi dence whi ch summari zed the history of all vacant unit
positions filled between July 1, 1989, through June 30, 1993.
Hllix arbitrarily selected the dates i ncluded in this sunmary,
ba.sed on CSEA's Novenber 1991 request for such information
regardi ng the preceding (1990) year. During the period between
July 1, 1989, and Cctober 31, 1991, which is the approximte tine
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that CSEA first denanded to bargain the reduction in hours of the
Lexi ngton I A position, this evidence shows that the District had
reduced the hours assigned to 47 separate positions before they
were filled. The reductions ranged from .5 to 5.0 hours, with an
overal |l average of 1.4 hours per position.
| The reductions included 23 separate | A and SECA positions.
Wthin these classifications, one |A position was reduced one
hour in both Novenber 1989 and March 1990, and one position was
reduced 4.5 hours in August 1990. A SECA position was reduced
fromsix to three hours in Septenber 1989, April 1990, and My
1990 (two positions).

During the sanme period of tinme, i.e., July 1989 through
Oct ober 1991, the nunmber of hours assigned to 32 unit positions
were increased before being filled. These nodification in hours
were made to eleven | A or SECA positions. The average increase
per position was 1.3 hours.

Oet ken has served on the District's negotiating team since
1976 and as its chief negotiator for the past ten years.
According to him although the District has never given CSEA
formal notice of its changes in the hours assigned to vacant
positions, the District has routinely made such nodifications
whenever it deened it necessary for budgetary or program needs.
| nasmuch as the changes have occurred in every unit job class and
job famly at one tine or another, Oetken believes that CSEA
shoul d have been aware of such changes. COetken also said that

the District has never questioned its right to unilaterally

16



nmodi fy hours of any vacant'classified unit position to
accomodate its staffing needs.

Al'l determ nations about the |evel of classified staffing,
except for clerical positions which are determned by a District
board formula, are defegated to the school site admnistrators or
departnenf heads. This incfudes decisions to fill or not fil
vacant positions or to nodify the nunber of hours assigned to
each position.

Once the hiring process is initiated by the site
adm ni strator or departnment head, the personnel departnent
handl es the processing, including the preparation'and
di stribution of vacancy notices, until the site or departnenf
head selects the enployee to fill the position. If the enpl oyee
sel ected involves a new hire, a reinstatement or the transfer of
a current enployee with a change of classification, this action
goes to the District board for approval. |f the action involves
a lateral transfer, no board action is required.

According to the District, CSEA has access to this
information through its regular receipt of the D strict board
agenda. '

1 SSUES

Whet her the District violated EERA by its failure and

refusal to negotiate the reduction in hours assigned to éeveral
‘vacant classified bargaining unit positions in 1991, 1992, and

19937
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Dl | ON

Positions of the Parties

CSEA contends that the District inplenehted a unil ateral
change in a mandatory subject of bargainfng W t hout an excusabl e
defense. The unilateral action of reducing the hours assigned to
a vacant position, it argues, has a direct inpact on bargaining
unit nmenbers' wages, hours, and other terns and conditions of
enpl oyment. For exanple, CSEA asserts, it adversely inpacts the
rights of the bargaining unit regarding transfer and pronotional
opportunities, health benefits, retirenment benefits and the | eave
benefit accrual rate.

CSEA further argues that if the enployer is allowed to
unilaterally reduce hours in vacant positions wthout
negoti ations, the enployer could ultimately reduce the entire
bargaining unit to part-tinme status by waiting until vacancies
occur and filling themwth part;tine enpl oyees w t hout ever
negotiating the subject with CSEA

The District admts that it unilaterally changed the hours
of the I A and SECA positions at issue without providing CSEA with
a prior opportunity to bargain such actions. However, it insists
that the alterations of the nunber of hours assigned to vacant
unit positions is not within the scope of representation under
EERA. While it concedes that the nunber of hours assigned to a

position are logically related to wages and hours, it argues that

under the test for negotiability set forth in Anaheim Union Hi gh

School District (1981) PERB Decision No. 177, (Anahein) the
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decision to alter the nunber of hours for a position that is
vacant is not a matter within the scope of bargaining.

Next, the District states that it has had a | ong-established
and consistent past practice of altering the hours of vacant
part-tinme classified positions, based on its operational needs,
wi t hout negotiating w th CSEA

Wth respect to the transfer of Sarkela and the subsequent
nodi fication in the hours of her SECA position, the D strict
contends that CSEA waived any right it had to negotiate by
failing to demand negotiations after receiving notice of the
proposed acti on.

Finally, the District asserts that the managenent rights
cl ause of the CBA authorizes the District to unilaterally nodify
the hours of vacant unit positions.

1. legal Principles Relevant to Unilateral Actions

To establish a prima facie case of a unilateral change, the
charging party nust denonstrate facts sufficient to establish:
(1 fhe enpl oyer breached or altered the parties' witten
agreenent or previous understanding, whether that understanding
is enbodied in a contract or evidenced fromthe parties' past
practice; (2) such action was taken without giving the exclusive
representative notice or an opportunity to bargain over the
change; (3) the change is not nerely an isolated breach of the
contract, but ampbunts to a change of policy (i.e., has a
generalized effect or continuing inpact upon bargaining unit

menber's terns and conditions of enploynent); and (4) the change
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in policy concerns a matter within the scope of representation.

(Gant Joint Union High School District (Gant) (1982) PERB

Deci sion No. 196 (Grant); _Pajaro Valley Unified School District

(1978) PERB Decision No. 51 (Pajaro); Davis Unified School -

District, et al. (1980) PERB Decision No. 116.)

However, an enployer's unil ateral acti.on may not be unl awf ul
where the action taken does not alter the status quo. [T] he
'status quo' against which an enployer's conduct is eval uated
must take into account the regular and consistent past pattern of
changes in enploynment." (Pajaro.) |In determ ning whether an
enpl oyer's action constituted a unilateral change, the trier of
fact may interpret terms of a collective agreenent or exam ne the

est abl i shed practi ce. (Pajaro; R o Hondo Community_ Col |l ege

District (1982) PERB Decision No. 279.)

Absent a valid defense, unilateral actions taken by an
enpl oyer wi t hout providing thé excl usive representative with
notice and an opportunity to negotiate .t he proposed -changes in
matters within the scope of representation constitutes a refusal
to negotiate in good faith in violation of section 3543.5(c).
(San_Mat eo County Conmunity College District (1979) PERB Deci sion
No. 94 (San Mateo).)

I11. Scope of Representation. Defense

In a series of cases, the Board has adopted a test for

interpreting the scope of representation for enunerated subjects
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-of bargaining found in section 3543.2(a).° In addition to those
topics specifically listed within the scope section, the Board
has held that subjects not enunmerated will neverthel ess be
negotiable, if (1) the subject is logically and reasonably
related to hours, wages or an enunerated termand condition of
enpl oynent; (2). the subject is of such concern to both nmanagenent
and enpl oyees that conflict is likely to occur and the nmedi atory
i nfluence of collective negotiations is the appropriaté means of
resolving the conflict; and (3) the enployer's obligation to
negotiate would not significantly abridge its freedomto exercise
t hose manageri al pferogatives essential to the achievement of its
m ssion. (Anaheim ' Applying this test, PERB has held that a
reduction in hours of occupied positions is within the scope of

bar gai ni ng. (See, e.g., North Sacranento School District (1981)

%Section 3543.2 provides in relevant part:

(a) The scope of representation shall be
limted to matters relating to wages, hours
of enploynent, and other terns and conditions
of enploynent. "Terns and conditions of
enpl oynent” nean health and wel fare benefits
as defined by Section 53200, |eave, transfer
and reassi gnnent policies, safety conditions
of enpl oynent, class size, procedures to be
used for the evaluation of enpl oyees,
organi zational security pursuant to Section
3546, procedures for processing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7,
~and 3548.8, the layoff of probationary
certificated school district enployees,
pursuant to Section 44959.5 of -the Education
Code,

This test was approved by the California Supreme Court in
San Mateo Gty _School District/Heal dsburg Union Hi gh School
District v. Public Enploynent Relations Board (1983) 33 Cal. 3d
850 [191 Cal . Rptr. 800].
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PERB Deci sion No. 193; Pittsburg Unified School District (1983)

PERB Deci si on No. 318; _Qakland Unified School District (1983)

PERB Deci si on No. 367 (Qakland); _Heal dsburg Union Hi gh School

District (1984) PERB Deci sion
No. 3 75 (Healdsburg).)

In a nunber of decisions, PERB has held that the |evel of
services that an enployer decides to provide is not a negotiable
subject. This includes the creation of new positions and a
determ nation of the nunber of hours to be assigned. (See, e.g.,
M. San Antonio Community_College District (1983) PERB Deci sion
No. 297 at p. 3; Davis Joint Unjfied SQhQQI District (1984) PERB
Deci sion No. 393, at pp. 26-27.) However, the effects of these
actions may be negotiable if they I mpact matters within the scope
of representation. (_AI_um_RQ_C_k_UnJ_Qn_ELe_nB_nLaLy_S_CJlQQI_D_S_t_LI_C_L
(1983) PERB Decision No. 322 (AlumRock).)

In the present case, the District's unilateral actions
i npacted the nunber of hours which had been regularly assigned to
positions that were tenporarily vacant. The District nade no
changes in the duties or took other action which would indicate
the creation of new positions. It sinply opted to nodify the
hours assigned to existing positions and fill themat a |esser
nunmber of hours based upon its programor funding needs.

It is undisputed that the District took these actions
wi t hout prior notice to CSEA. Even in the face of CSEA s denmand

to negotiate the change of hours of the I A position at Lexington,
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the District refused to negotiate the subject or rescind its
action. |

PERB has not yet directly decided the issue of whether an
enpl oyer's nodification of the hours of a vacant unit position is
within the scope of bargaining.'* Therefore, the relationéhip of
this subject to other PERB decisions addressing "unit work" as a
scope of representation issue will be exam ned.

PERB has held that an enpl oyer decision to abolish a
position in order to discontinue a service is a managenent
prerogative not subject to bargaining. (Alum Rock.) The effects
of such a decision, however, are subject to negotiation.

(Heal dsburg.) As noted above, the Board has al so held that an

enpl oyer may unilaterally deternmne the |evel of services to be
provi ded, although any inpact of such a decision on matters

Wit hin scope nust be negoti at ed. (M. San Antonio Cbnnuhity

Col lege District, supra. PERB Decision No. 297.)

"' n cakl and, the Board rejected the enployer's contention
that a reduction in the hours of positions was distinguishable
fromthe effects on enployees by finding that incunbent enpl oyees
were affected by the decision.

In South San Francisco Unified School District (1983) PERB

Deci sion No. 343, the Board found a violation for the enployer's
uni |l ateral change in hours of a position based upon a contract
prohi bition agai nst such change.

In Eureka Gity_School District (1985) PERB Decision No. 481
(Eureka), the enployer contended that because the affected
enpl oyee had the option of transferring to other positions, it
had reduced the hours of the "position" rather than the hours of
the "enployee." The Board rejected this argunent and found a
viol ati on based on the unilateral reduction in hours of an
i ncunmbent enpl oyee.
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On the other hand, the Board has required bargaining over
deci sions involving the "preservation of unit work™ in cases
where the enployer plans to continue providing simlar services.
In transfer of work and subcontracting cases, the Board has
requi red negotiation mithout finding a_direct i mpact upon the
wages and hours of incunbent enpl oyees. (Heal dsburg, at p. 42;
.Solano County Community College District (1982) PERB Deci sion No.

219; Arcohe Union_School District (1983) PERB Decision No. 360.)

Rialto Unifi School District (1982) PERB Decision No.

209, a case involving the transfer of unit work to non-unit
enpl oyees, the Board indicated that the w thdrawal of

P actual or potential work fromthe unit

is a wthdrawal of hours associated with the

work, affects the potential for pronotion for

unit enployees, . . . weakens the collective

strength in dealing with the enpl oyer,

and can affect the viability of the unit

itself.
I n bal ancing the enpl oyee's interest agai nst nanagenent
prerogative, the Board observed that negotiations with the union
could have allowed for the possibility of trade-offs and
concessions, as well as suggestions of alterative nmeans of
acconpl i shing the enployer's cost-reduction objectives in that
case, and may have provided an opportunity for the interests of
the enpl oyer and the enployees to be accommopdated. Additionally,
it observed that the dimnution of the unit had a destabilizing
i nfluence on labor relations in the district because of the |oss

of the enpl oyee organi zation's credibility and effectiveness.
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Finally, the Board found that this type of decision was non-
essential to the enployer's mssion in that it involved economc
consi derations without significant change in the |evel or kinds
of services to be perforned.

Rel yi ng upon the precedent'cited above, by analogy it is
concluded that a reduction or other change in hours of a vacant
position is a matter within the scope of bargaining as defined in
section 3543.2(a), inasmuch as it affects the "collective
interests" of bargaining unit nmenbers in preserving work to the
unit. In this case, the net effect of the District's reduction
was a di mnution of workhours, wages, and other terns and
conditions of enploynment specifically listed as within the scope
of repfesentation. |

Unl ess ot her viable defenses have been presented, the
District's unilateral change in a matter within the scope of
representation without prior notification to CSEA and an
opportunity to bargain the proposed Changes will amount to a
vi ol ati on of section 3543.5(c).
| V. Qher District Defenses

A Past Practice

The District asserts as a secondary defense to the conpl aint
that its nodification of hours of vacant unit positions wthout
negotiations with CSEA is consistent wth a |ong-standing
practice of taking such action unilaterally whenever necessary.

The District further argues that its established past practice is
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the "status quo" against which the conduct at issue should be
eval uated, citing the standard mandated by Pajaro.

In addition to the testinmony of its witnesses regarding this
past practice, the District points to the docunented evi dence of
changes in hours that it nade over the approximte two and one-
hal f year period prior to CSEA's Novenber 1991 demand to bargain
regardi ng the Lexington |IA position.

CSEA did not rebut the évidence of the District's past
practice. However, it argues, in its brief, that the quantity
and kind of docunented reductions did not result in the
elimnation of benefits for the enpl oyees subsequently filling
the positions as resulted fromthe hours reductions conplai ned of
in Novenmber 1991, and thereafter.

The record shows that-the District has increased and
decreased the nunbers of hours assigned to a wi de spectrum of
vacant unit positions over a nUnber of years. During the period
fromJuly 1989 to COctober 1991, the changes in hours included IA
and SECA positions. Wiile the reduction in hours for nost 1A
positions during this period was .5 hours, three positions were
decreased 1.0 or nore hours, excluding the one-hour reduction
that occurred at Lexington in October 1991. Additionally, it ié
noted that an I A position at one site was reduced 4.5 hours in
August 1990 before being filled. During this sane period, two
SECA positions at Sevick were reduced fromfive and four hours

respectively, to three-hour positions in October 1989. Four
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ot her SECA positions at other sites were reduced fromsix to three
hours in 1989 and 1990.

G ven this evidence, it is concluded that the District has
denonstrated a past practice of nodifying hours of vacant |A and
SECA positions at sites throughout the District. Additionally,
the evi dence shows that the hour reductions of the Lexington |A
position and the SECA positions at Ballantyne and Avocado t hat
occurred between Septenber 1991 and February 1993 were simlar to
the type of hour reductions nade in the past.

For this reason, it is concluded that the District's actions
at issue here (1) were not inconsistent with prior hour
reductions in vacant positions, (2) did not represent an
alteration of the "status quo," and (3) were not an unl awf ul
uni | ateral change in hours. It is thus concluded that the
District did not breach its negotiating obligation under section
.3543.5(c) before taking such actions.

B. Wai ver by_lnaction

The District's past practice defense, however, is not
applicable to the reduction in hours of the six-hour SECA
position at Sevick previously occupied by enpl oyee Sarkel a.

Al t hough the conplaint did not allege that this position was
occupied prior to the reduction in hours, or that the incunbent
was transferred to avoid an hours reductidn, evi dence was

presented as to a concurrent transfer/reduction in this instance.
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PERB precedent is clear that a reduction in hours in a
situation where an incunbent transfers to avoid the reduction is
a negotiable matter. (See QGakl and and Eureka.)

The District here does not claim nor is there any evidence
of, an established past practice of transferring an incunbent to
avoi d a subsequent hours' reduction of the position.

By way of defense, the District contends that its action in
this situation was excused by CSEA's failure to denand
negotiations concerning the transfer of Sarkela and the
‘subsequent reduction in hours of her position. The District
mai ntai ns that CSEA had prior know edge of the District's
proposed actions at |east four nonths before the reduction in
hours of her vacated position actually took place.

The evidence shows that Smith first |earned of the pr oposed
changes at Sevick from CSEA's chief steward Elias sonetine in
July 1992. It is undisputed that when the parties nmet on Cctober
21, 1992, regarding this matter, Smth did not denmand to bargain
Sarkel a's proposed transfer. Nor was such a demand nade any tine
prior to Novenber 30, 1992, when Sarkela was transferred.

PERB has consistently held that the waiver of bargéining
rights by a union will not be lightly inferred; it nust be
clearly and unequi vocally conveyed (AnanL_MaLLgy Joint Union
High School District (1978) PERB Decision No. 74 (Amador)) or

denonstrated by behavi or waiving a reasonable opportunity to

bargai n over a deci sion not alréady firmy made by the enpl oyer.

(San_Mat eo.) In San Francisco Community College District (1979)
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PERB Deci si on No. 105, the Board stressed that a waiver wll be
found only when there is an intentional relinquishnment of rights,
expressed in clear and unm stakabl e terns.

For the reasons set forth below, it is concluded that CSEA
wai ved its right to bargain the decision to transfer Sarkela to
avoid a reduction in hours of the posi ti on she previously-
occupied by failing to make a denmand to negotiate the. subject.
Wiile it is not essential that a request to negotiate be specific
or made in a particular form it is inbortant for the union to

have signified its desire to negotiate with the enployer by sone

means. (Newman-CGrows landing Unified School District (1982) PERB
Deci sion No. 223.) In other words, a valid request wll be

found, regardless of its formor the words used, if it adequat el y
signifies a desire to negotiate on a subject within the scope of
bar gai ni ng.

It is clear that CSEA demanded to negotiate the decision and
effects of the District's action to reduce the hours of the
vacant Lexington | A position in Novenber 1991 and January 1992,
and that the District refused those requests in February 1992.
However, it is clear that CSEA never provided any indication to
the District between July 1992 and Novenber 1992 that it desired
to negotiate the decision or the effects of the concurrent
transfer and reduction of hours of the position occupied by
Sar kel a.

Smth testified that she did not demand to bargain the issue

because she felt it was "pointless” in viewof the District's
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stated position. However, the District had only refused

negoti ations over nodifications in hours of vacant positions, but
not wwth regard to the reduction in hours of an occupi ed position
concurrent with the transfer of the incunbent to retain that

enpl oyee's hours.

Apparently, CSEA erroneously assumed that a request to
negoti ate regarding this issue would be futile. However, the
District's final decision regarding Sarkela's position had not
been made when the Cctober 21, 1992 neeting occurred. Thus, the
failure of CSEA to demand bargai ning precludes a finding that the
District refused to negotiate this matter.

This conclusion is underscored by the evidence of Smth's
October 23, 1992 letter to Hillix, again protesting the
District's reduction in hours of another vacant unit position and
demanding that the District cease and desist from such action.
However, no nention was made in this letter that the union was
protesting or demanding to negotiate with the District regarding
Sar kel a's position.

C. Contractual Wi ver

The District's argunent of contractual waiver is based upon
its interpretation of the managenent rights |anguage found in
Article IV of the CBA. (See text, at p. 11.) The District
insists that the terns in that provision

the work to be performed . . . [is]

solely'and exclusively the responsibility of
the District
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shoul d be read as giving the District sole authority to determ ne
t he nunber of hours of daily service which will be required for a
gi ven vacant position that it intends to fill. The District
equates its interpretation of this |anguage with PERB precedent
hol di ng that decisions about staffing levels are matters left to
managenent prerogative since they reflect managerial decisions
regarding the level of service to be provided by the enployer.
Thié argunment is not convincing.

The managenent rights |anguage in Article IV does not
specifically address unit enployees' hours of work. Nor, in the
absence of evidence regarding the bargaining history of this
provision, can it be concluded that the general provisions of
this clause authorize the District to unilaterally adjust hours
of vacant positions to suit its operational needs. Additionally,
Article V  whi ch covers unit nmenbers' hours of work, does not
address the subject.

Federal courts and the National Labor Relations Board have
traditionally said that "only clear and unm stakabl e | anguage
will warrant a conclusion that wai ver was warranted." (See NLRB

v. Auto Crane Co. (10th Cir. 1976) 536 F.2d 310 [92 LRRM 2363,

'+ 2364] and cases cited therein.) PERB w Il find a waiver of
bargaining rights only where the enployer shows either clear and
unm st akabl e | anguage or denonstrative behavi or anounting to

wai ver . (Amador; Placentia Unified School District (1986) PERB

Deci sion No. 595.) The burden is thus on the District to show

that CSEA clearly and unm stakably waived its rights to negotiate
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the decision to reduce the nunmber of hours assigned to vacant
bargaining unit positions.

The District has only pointed to the managenent rights
cl ause. A generally-worded managenent rights clause will not be
construed as a wai ver of statutory bargaining rights. (See
Dubuque Packing Co. (1991) 303 NLRB No. 66 [137 LRRM 1185].) It
is thus concluded that the |anguage of Article |V does not
constitute a "clear and unm st akabl e" waiver of CSEA's right to
bargain the subject at issue here.

CONCLUSI ON

For all the reasons discussed above, it has been concl uded
that although the District took unilateral action upon severa
matters within the scope of representation when it reduced the
number of hours assigned to vacant unit positions, such actions
did not alter the "statUs quo" when eval uated agai nst a regul ar
and consistent past pattern of simlar reductions in hours. It
has al so been concluded that although the District transferred an
i ncunbent to another position concurrent with the reduction in
hours of the enployee's vacated position, CSEA waived its right
to bargain these actions by failing to nmake a demand to
negoti at e.

Therefore, it is determned that the District has not
vi ol ated the EERA by taking unilateral action upon matters within
the scope of representation, nanely, a reduction in the nunber of
hours assigned to vacant bargaining unit positions. Thus, the

charge and its acconpanyi ng conpl aint nust be di sm ssed.
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PROPOSED ORDER

Upon the foregoing findings of fact, conclusions of |aw and
the entire record in this case, it is ordered that the conplaint
and the underlying unfair practice charge are hereby DI SM SSED.

Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacranento within
20 days of service of this Decision. In accordance with PERB
Regul ati ons, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code of Regs.,
tit. 8 sec. 32300.) A docunent is considered "filed" when
actually received before the close of business (5:00 p.m) on the

| ast day set for filing or when sent by tel egraph or
certified or Express United States mail, post marked not |ater
than the |ast day set for filing .. ." (See Cal. Code of Regs.,
tit. 8, sec. 32135; Code Gv. Proc, sec. 1013 shall apply.) Any
statenment of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this proceeding.
Proof of service shall acconpany each copy served on a party or

filed wwth the Board itéelf. (See Cal. Code of Regs., tit. 8,
secs. 32300, 32305 and 32140.)

W JEAN THOVAS
Admni strative Law Judge
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