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DECI SI ON

CARLYLE, Menber: This case is before the Public Enpl oynent
Rel ations Board (PERB or Board) on exceptions filed by the Marin
Community College District (District)! to the proposed decision
(attached) of an administrative |law judge (ALJ). The ALJ found
that the District unilaterally inplenmented a policy of pl aci ng
former managers on the certificated salary schedule, a negotiable
topi ¢ under the Educational Enpl oynent Rell ations Act (EERA)? and

| ater refused the United Professors of Marin, Local 1610,

CFT/ AFT, AFL-CIO s (UM request to negotiate the issue. This

A request for oral argunment by the District was denied by
the Board on March 11, 1994. :

’EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code.



conduct was found to violate EERA section 3543.5(b) and (c).?3
The ALJ al so concluded that as no individual rights were
violated, a violation of section 3543.5(a) could not be
sust ai ned.

The Board, after review of the entjre record, finds the
ALJ's findings of fact to be free fromprejudicial error and
adopts themas it's own. W are also in agreenent with, and
her eby adopt, the conclusions of law set forth in the ALJ's
decision. In the follow ng discussion, we wl|l address_the
exceptidns by the District and UPM which we believe warrant

coment . *

3Section 3543.5 states, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng: .

(a) Inmpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
t his subdivi sion, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organizations rights'
guaranteed to themby this chapter.

(c) Refuse or fail to nmeet and negotiate in
good faith with an exclusive representative.

“Several non-party petitions to file informational briefs
were submtted in this case. In the petitions submtted, no
new y discovered |law or other matter that would affect the :
outcone of this decision was raised. Therefore, pursuant to PERB
Regul ati on 32210, the petitions are denied and the briefs are not
bei ng considered in reaching the Board's decision.
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DI ST 'S CEPT

The District alleges three fundanental flaws in the ALJ's
decision. The first concerns the ALJ's error in not deferring
the underlying matter to arbitration and in failing to dismss
the charge for Untineliness. Secondly, it argues that the ALJ's
finding that the District was obligated to negotiate with UPM
over thé credit managers received while working as
adm nistrators, is at odds with the EERA. Finally, the D strict
contends UPMwas on notice for years about the District's
practices relating to conferring credit to managers for their
managenent experience for purposes of salary schedul e pl acenent.

UPM S EXCEPTI ONS

The focus of UPM s exceptions is the ALJ's renmedy which
allows former nmanagers to keep, and continue receiving salary
based upon the illegally-found conduct of the District. Although
UPM urges the Board to issue a rescission of the illegal
pl acenments, it supports the tenporary authorization of the
paynment of the current salary to the affected forner managers
pendi ng conpletion of future negotiations.

DI SCUSSI ON
Deferral Argunent

As part of its case both before the ALJ and the Board, the

District alleges that UPMs allegations nust be deferred to

binding arbitration. |In Lake Elsinore School District (1987)

PERB Deci si on No. 646 (Lake Elsinore), the Board held that it has

no jurisdiction over matters involving conduct arguably



prohi bited by a provision of the collective bargaini ng agreenent
until the grievance nachinery.of t he agfeenent, If it exists and
covers the matter at issue, has been exhausted either by
settlement or by binding arbitration.

The key portion of the Board's Lake E|lsjnore holding, as
pertaining to this case, is that the conduct at issue nust be
arguably prohibited by the |anguage of the agreenment. UPM argues
that the District adopted a new policy exenpting nanagers (who
were transferring to the bargaining unit) fromthe contractual
"Step 7" limt of the salary schedule for teachers new to the
District. To the extent that the alleged change all owed managers
to receive higher than the step 7 limt when returning to the
bargaining unit, the District argues thét the all eged new policy
was covered by the contract and is subject to binding
arbitration

The ALJ heard extensive testinony on whether the step 7
[imt applied to District managers transferring into the faculty.
Begi nning in 1981 and continuing through a series of negotiations
for new agreenents between the parties, no evidence.mas
i ntroduced supporting the District's position that the parties
had contenplated the application of the step 7 limt to District
managers. Testinmony was even offered that in prior years the
parti es had conducted negotiationé that resulted in step limts

for specifically identified groups of enployees for salary



pl acenent purposes, however, none of these step limts could be
interpreted to be applied to managers.?

Additionally, the ALJ found that the contract'language
regardi ng "permanent teachers new to the district"” had never been
interpreted by the parties. Applying contractual principles, the
ALJ determined that for a person to fall w thin the neaning of
the contract, the person nust be a pernmanent teacher and new to
the District. Although the fornmer managers have joined the
certificated salary schedule and thus, are permanent, it can not
be said thaf.they are newto the District as they had previously
~worked for the District in t he managenent ranks.

Accordingly, the Board agrees with the finding of the ALJ
that the conduct conpl ai ned of by UPNdmas not arguably prohibited
by the | anguage of the agreenent-and thus the ALJ properly denied
the District's request to defer UPMs allegations to binding |
arbitration

Negoti ability

Next, EERA section 3543.5(c) requires an enployer to meet
and negotiate in good faith with the exclusive representative. A
unilateral change in terns and conditions of enploynent within
the scope of representation is a per se refusal to negotiate.

(NLRB v. Katz (1962) 369 U.S. 736 [50 LRRM2177]; Pajaro Valley

®Additionally, as the ALJ correctly points out, a 1981 meno
by a District representative outlined the rationale for the
pl acenent of an administrator at a level higher than Step 7 as
"there is no precedent in the District either in policy or past
practice for placenment of a managenent team nenber on the salary
schedul e. "



Unified School District (1978) PERB Decision No. 51; San_Mateo
County_Conmunity College District (1979) PERB Decision No. 94.)

To establish a unilateral change, the charging party nust

show t hat : (1) the enpl oyer breached or altered the parties’
witten agreenent or own established past practice; (2) such
action was taken w thout giving the exclusive representativé
notice or an opportuhity to bargain over the change; (3) the

' change is not nerély an isol ated breach of the contract, but
anounts to a change of pdlicy (i.e., has a generalized effect or
~continuing inmpact upon bargaining unit menbers' ternms and

condi tions of enploynent); and (4) the change in policy concerns

a matter wthin the scope of representation. (dendora Unified

School District (1991) PERB Decision No. 876.)

The question that arises here is whether or not the
pl acenment of managers on the salary schedule at a Ievel higher
than step 7 is a subject that is within the scope of
representation as eétablished by EERA section 3543.2. 'In Anahejm

Union High School District (1981) PERB Decision No. 177

(Anaheim, the Board established a three-prong test to determ ne
whet her matters not specifically enunerated are in fact
negoti abl e under EERA section 3543.2. |In the Anahei mdeci sion,

t he Board st ated:

. . . a subject is negotiable even though not

specifically enunerated if (1) it is
logically and reasonably related to hours,

wages or an enunerated term and condition of
enpl oynment, (2) the subject is of such
concern to both managenent and enpl oyees that
conflict is likely to occur and the nedi atory
i nfluence of collective negotiations is the

6



appropri ate means of resolving the conflict,
and (3) the enployer's obligation to
negotiate would not significantly abridge his
freedom to exercise those manageri al
prerogatives (including matters of

fundanmental policy) essential to the

achi evenent of the District's mssion. [Fn.
omtted.]

The California Suprenme Court approved this test in San Mateo
Cty_School Dist. v. Public Enployment Relations Bd. (1983) 33
Cal . 3d 850 [191 Cal.Rptr. 800].

As to the first prong of the test, the question is mhéther
or not the placenent of nanagers on the salary schedule is
related to wages. The Board concurs wth the ALJ that placenent
of former managers on the negotiated salary schedule relates to
wages and satisfies the first prong of the Anaheimtest.

(Remington Arms Co. (1990) 298 NLRB 266 [134 LRRM 1024].)

As to the second prong of Anaheim the ALJ was correct in
determ ning that the parties have had a |ong stable relatiohship
and that the topic is one of concern to both managenent and
enpl oyees. Further, the ALJ properly found no evidence that the
medi atory influence of collective negotiations is not the
appropriate nmethod to resolve this conflict.

‘However, the nost conplex part of this case is whether or
not the third prong of the Anaheimtest is met. As the ALJ
properly stated:

The question renai ns whet her negoti ating
about the salary to be paid former managers
here would significantly abridge the

District's nmanagerial prerogatives essentia
to achi evenent of its m ssion.



The ALJ determined that the answer to this question was no.

The Board agrees with the.-ALJ and UPM that negotiating about
salary step placenent of fornmer managers does not run afoul of
the Anaheimtest. The ALJ was correct in deternining that
negoti ati ng about the placenment of forner managers woul d not
inmpact the District's ability to run its schools. Also, the
Board supports the ALJ's conclusion in that if this action was
deemed to be a managenent prerogative, it could lead to
underm ni ng and destablizing the bargaining relationship as the
Distric_:t could continue to hire admnistrators at a nmuch hi gher
sal ary than other teachers who may have much nore experience.
Therefore, the Board concludes that the ALJ properly determ ned
that this is a negotiable subject within the scope of
representation.
Noti ce

The Iast. maj or area of contention for the District is that
UPM had been put on notice of the District's conduct establishing
the practice of assigning managers to the salary schedule. The
principal focus of the District's tineliness argunent is that UPM
recei ved actual notice of the District's practices through
Kat hryn Freschi (Freschi), a forner nanager who had been
reassigned to the faculty and from 1990-1992 was a nmenber of

UPM s Executive Council.
However, the ALJ determ ned that Freschi's testinony was
sufficiently inconsistent so as to cast doubt on Freschi's

ability to recall events with accuracy. Moreover, the ALJ



concluded that it appeared that Freschi did not have an
understanding of the criteria used for her own step placenent in
1987 nor step placenents for forner managers. The ALJ therefore
concluded that even if the information was inputed to UPM it was
insufficient to put UPMon notice that the District had

i mpl enented a policy for placing former managers on the
certificated salary schedul e.

In Los Angeles Unified School District (1988) PERB Deci sion

No. 659, the Board conmmenting on credibility determ nations
st at ed:

[We nust enphasize that credibility
determinations play a vital role in the
consi deration of this allegation. Wile we
are free to consider the entire record and
draw our own conclusions fromthe evidence
presented, we will afford deference to an
ALJ' s findings of fact which incorporate
credibility determnations. Santa Cara

Uni fied School District (1979) PERB Deci sion
No. 104.

The Board finds this to be the proper instance where
deference is appropriate. The ALJ, after hearing live testinony
in this case and, in such a role, determining the credibility of
the w tnesses based upon first hand observation, is in a nmuch
better position to accurately nmake such determ nations of
Freschi's testinony than is the Board, which is only in the
position to review the written transcripts of the hearing.

(Santa Clara Unified School District (1979)' PERB Deci si on

No. 104, pp. 12-13; Beverly Hlls Unified School District (1990)

PERB Deci si on No. 789, pp. 8-9.)



Renedy

As outlined earlier, UPMargues that the adm nistrators who
have been placed at a higher step level should be returned to the
‘proper step level pending the outcome of negotiations between the
District and UPM The Board rejects this exception. The Board
has the authority to fashion such renmedies to unfair practices as
its determines will effectuate the purposes of the laws it |
enforces under EERA section 3541.3(i). The Board nust look to
see if the renedy effectuates the purposes of the EERA (e.g.,

Nevada Joi nt High School District (1985) PERB Decision No. 557,

Cajon Valley Union School District (1989) PERB Decision No. 766).

In this case, the ALJ correctly pointed out that rescission of
the step placenents would result in substantial |oss of incone by
t he nanmed enpl oyees. The Board finds the rescission of step

- placenent of the former managers and requiring themto repay any
nmoney received would not effectuate the purposes of the EERA
Further, in taking their new positions it nust be assuned that

t he managers woul d not have accepted a position in which they

woul d be required to accept a substantial salary reduction.

ORDER _

Based upon the findings of fact, conclusions of |aw and the
entire record fn this case, the Board finds that the Marin
Community College District (Dstrict) violated section 3543.5(b)
and (c) of the Educati onal Enploynent Rel ati ons Act (EERA) by
unilaterally inmplenenting a policy of placing forner nmanagers on

the certificated salary schedule and later refusing the United
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Prof essors of Marin, Local 1610, CFT/AFT, AFL-CIO s (UPM request
to negotiate the issue. It is hereby ordered that the District
and its representatives shall:
A CEASE AND DESI ST FROM

1. Taking unilateral action and failing and refusing
to negotiate in good faith with UPM exclusive fepresentative of
the District's certifiqated enpl oyees, about the step pl acenent
of former managers on the negoti ated certificated sal ary
schedul e. |

2. By the sanme conduct, denying to UPM rights
guaranteed by the EERA, including the right to represent its
menbers.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICI ES OF THE EERA:

1. -Upon request, neet and negotiate with UPM about any
future decision to place fornmer managers on the negoti ated
certificated salary schedule.

2. Wthin thirty-fivé (35) days followi ng the date
this Decision is no |onger subject to reconsideration, post at
all work |ocations where notices to enployees are custonarily
pl aced, copies of the Notice attached hereto as an Appendi x. The
Noti ce nust be signed by an authorized agent of the District,
indicating that the District will conply with the ternms of this
Order. Such posting shall be naintaihed for a period of thirty
(30) consecutive workdays. Reasonable steps shall be taken to
ensure that'the Notice is not reduced in sizé, al tered, defaced
or covered with any other material .

11



3. Witten notification of the actions taken to conply
with this Oder shall be made to the San Franci sco Regi onal
Director of the Public Enploynment Relations Board in accordance

with her instructions.

'Chair Blair joined in this Decision.

Menber Garcia's dissent begins on page 13.

12



GARCI A, anbef, di ssenting: The Educational Enpl oynent
Rel ati ons Act (EERA), Public Enploynent Rel ations Board (PERB or
Boérd) precedent, and California policy éxpressed t hr ough Suprene
Court decisions clearly mandate that a case go to arbitration
when the collective bargaining agreenent (CBA or agreenent)
between the parties contains a broad arbitration clause which
permts the arbftrator_to apply and interpret fhe-provisiohs bf
the grievance agreenent. Only specific clauses can exclude a
di spute froma broad arbitration cl ause.

In 1978, the California |egislature adopted the EERA
statute, which mandates deferral of arbitrable cases and directs

parties to the arbitration statutes under the Code of Cvil Procedure.?

'EERA section 3541.5(a)(2), provides, inpart, that:

(a) Any enpl oyee, enployee organization, or
enpl oyer shall have the right to file an
unfair practice charge, except that the board
shal | not

(2) Issue a conplaint against conduct also
prohi bited by the provisions of the agreenent
bet ween the parties until the grievance

machi nery of the agreenment, if it exists and
covers the matter at issue, has been
exhausted, either by settlenment or binding
arbitration.

EERA section 3548.5 provides that:

A public school enployer and an excl usive
representative who enter into a witten
agreenent covering matters within the scope
of representation may include in the
agreenent procedures for final and binding
arbitration of such disputes as may arise
involving the interpretation, application, or
vi ol ati on of the agreenent. :

EERA section 3548.6 provides that:
13



Al t hough none of California' s public sector |abor relations
statutes are copies of the National Labor Relations Act (NLRA)
our statutes select and conbine principles established by the
Nat i onal Labor Rel ations Board (NLRB), wth provisions designed
to acconmodate public enployment in California.? PERB and
California courts turn for instruction to.precedent est abl i shed
under NLRB decisions.® A brief overview of the federal precedent
on pre-arbitration deferral is hel pful.

Under the NLRA, the NLRB was granted broad quasi-|legislative
and quasi-judicial powers. Enploying that authority, the NLRB

If the witten agreenent does not i nclude
procedures authorized by Section 3548.5, both
parties to the agreenent may agree to submt
any disputes involving the interpretation,
application, or violation of the agreenent to
final and binding arbitration pursuant to the
rules of the board.

EERA section 3548.7 provides that:

Where a party to a witten agreenent is
aggrieved by the failure, neglect, or refusa
of the other party to proceed to arbitration
pursuant to the procedures provided therefor
In the agreenent or pursuant to an agreenent
made pursuant to Section 3548.6, the
aggrieved party may bring proceedings
pursuant to Title 9 (commencing with Section
1280) of Part 3 of the Code of Cvil
Procedure for a court order directing that
the arbitration proceed pursuant to the
procedures provided therefor in such
agreenent or pursuant to Section 3548. 6.

°’See Zerger, Cal. Public Sector Labor Relations (1989)
Chapter 2, section 2.01, page 3, footnote 4, citing Pacific Lega
Foundation v. Brown (1981) 29 Cal.3d 168, 173, 176-177,

[172 Cal . Rptr. 487].

% d.. section 2.02, page 4, footnote 1, citing cases
i nvol ving use of NLRA precedent.

14



voluntarily adopted a policy that favored arbitration of

di sputes. The United States Suprene Court reviewed that
voluntary policy in a series of cases that have beconme known as

the Steelworkers Trilogy.* In one of those cases, Warrior, the

Court adopted a strong policy favoring arbitration of |abor
di sputes whenever arbitrability was in question by stating:
An order to arbitrate the particular
gri evance should not be denied unless it may

be said with positive assurance that the
arbitration clause is not susceptible to an
interpretation that covers the asserted

di spute. Doubts should be resolved in favor

of coverage. [Marrior, supra. at 582 and
583.]

Under federal |aw, including NLRB decisions, regardless of
whether it is clear or uncertain that an agreenent provides for
arbitration of the disputed subject, the case is given to the
arbitrator for further decision regarding matters of contract
interpretation.®> The arbitrator then decides whether the
agreenent covers the subject matter and who has standing to
participate in arbitration. In other'words, except in rare or
unusual cases, the courts and quasi-judicial agencies such as the
NLRB and PERB should first determ ne whether the cbntract
provides for arbitration, and if so, they turn the matter over to

the arbitrator to interpret the scope of the arbitration, unless

‘St eel workersv. American Mg. Co. (1960) 363 U.S. 564
[46 LRRM 2414]; Steelworkers v. Warrior & GQulf Navigation Co.
(1960) 363 U. S. 574 [46 LRRM 2416] (Marrior); and Steelworkers v.,
Enterprise Wieel & Car Corp._ (1960) 363 U.S. 593 [46 LRRM 2423].

°See Roy_Robinson Chevrolet (1977) 228 NLRB 828
[94 LRRM 1474].

15



there is clear evidence that this was not the result the parties
i nt ended.

The California Supreme Court shortly thereafter adopted the
same policy in enforcenent cases brought under Cafifornia

arbitration statutes. For exanple, in Posner v. Gunwal d- Marx.

Inc. (1961) 56 Cal.2d 169 [14 Cal .Rptr. 297], a case brought
under Code of Civil Procedure section 1282 to conpel arbitration
of a labor dispute, the California Suprenme Court stated that
California state policy is not substantially different from
federal policy to pronote |abor peace through arbitration. The
court held that, where the grievance procedure is not limted to
specific conplaints, then all disputes which arise are covered if
a broad arbitration clause is in the agreenent. Furthernore, it
was noted that proceeding to arbitrate is evidence that the
dispute is arbitrable. The court stated:

This being so, the federal rule to the effect

that in such cases all disputes as to the

meani ng, interpretation and application of

any clause of the collective bargaining

agreenent, even those that prima facie appear

to be without merit, [fn. omtted] are the

subject of arbitration, is adopted by this

court. [Ild, at 184.]

In another California Supreme Court case, Q Milley v.

Wlishire Q| Co. (1963) 59 Cal.2d 482 [30 Cal.Rptr. 452]

(O Malley). the court confirned California's adoption of the
federal rules: '

Al t hough the issue in Posner did not involve
interstate commerce and therefore did not
necessarily invoke the federal rule as
described by the United States Suprene Court,
we nevertheless as a matter of policy

16



foll owed the federal approach. W held that
the trial court, instead of confining itself
to the issue of whether the dispute was
subject to arbitration, inproperly passed
~upon the nerits of the issue. [ld. at 487.]

The court went on to state, citing the U S. Suprene Court
case of Warrior that:

In the absence of any express provision
excluding a particular grievance from
arbitration, we think only the nost forceful
evidence of a purpose to exclude the claim
fromarbitration can prevail, particularly
where, as here, the exclusion clause is vague
and the arbitration clause quite broad.

[O Malley. supra. at 491, citing Warrior.]

Those cases nmake it clear that federal policy and the |aw of
California are consistent and California has gone further by
adopting statutes that nandate deferral to an arbitrator in |abor
rel ati ons cases where the parties to the dispute agreed on
arbitration. The majority opinion escapes the statutory nmandate
to defer this case to arbitration by m sconstruing the PERB-
created phrase "arguably prohibited" to mean that conduct nust be
forbi dden by the contract before it is subject to deferral. To
the contrary, a review of the creation of the phrase "arguably
prohi bited" shows that it neans deferral occurs whenever the
di spute m ght be covered by the contract. This conclusion is
confirnmed by a close exam nation of PERB precedent on resolving
gquestions of arbitrability; they reveal that PERB confirnmed and
adopted the test of arbitrability identified in the California
and federal cases reviewed above.

For exanple, in _lnglewod Unified School District (1990)
PERB Deci sion No. 821 (1nglewbod), PERB expressly adopted the

17



f eder al not susceptible" |anguage, naking PERB policy synonynous

wth the standard in Warrior and adopted by the California
Suprenme Court. After referring to the |anguage enployed in
Warrior. PERB stated:

We cannot conclude that Article XX section
20.1 is not susceptible to an interpretation
that would allow an arbitrator to resol ve
this dispute. W find that the District's
contracting out during the 3-week |ayoff
period is arguably prohibited by the |anguage
in Article XX section 20.1 of the parties[']
col | ective bargai ning agreenent.

(Inglewood at p. 7.)
It is obvious that PERB condensed the standard into the
paraphrase "arguably prohibited.” This is confirmed in

Ri verside Community _College District (1992) PERB Order No. Ad-229

(Riverside), where PERB stated that:

Further, the Board has previously noted
California's strong policy in favor
arbitration. [Gtation.] In [lngle od|
the Board found that arbitration should not
be denied 'unless it may be said with
positive assurance that the arbitration
clause is not susceptible of an
interpretation that covers the asserted

di spute. Doubts should be resolved in favor
of coverage. (Citations.)' The Board
therefore affirns the ALJ's finding that the
CBA' s grievance machinery covers the matter
at issue. [Rverside at p. 4.]

The majority opinion msconstrues the paraphrase "arguably
prohi bited" by subjectively enploying it to escape California | aw

whi ch mandates deferral to arbitration.® Contrary to the

®This case illustrates the "subjectivity" problem | warned
against in nmy dissent in State Center Community _College District
(1994) PERB Order No. Ad-255.

18



majority view, Lake Elsinore School District (1987) PERB Deci sion

No. 646 did not enploy the paraphrase to reach its result.

District's Duty to Negotiate

The majority here ignores the devel opnment of the step
assignment policy in the District which msleads the reader to
conclude that the District unilaterally changed a practice and
the United Professors of Marin, Local 1610, CFT/AFT, AFL-C O
(UPM) had no notice of the policy and therefore no obligation to
demand negotiations. The followi ng chronology is extracted from
the record to establish that UPMwas put on notice of the "past
practice" and di scussed step assignnent policy on severa
occasi ons.

In 1974 UPM as part of a certificated enpl oyees counci
(CEC), nmet with the District to discuss wages. At that tine the
District provided a guide which stated:

(1) Placenent: A new nenber of the faculty
shall not be recomrended for placenent higher
than Step 7 on the Certificated Sal ary
Schedul e, regardl ess of experiences

(i ncludi ng teaching experience, mlitary
experi ence, and/or work experience)..

The CEC accepted the step 7 limt.

In 1978 UPM becane the exclusive representative of the
faculty. The District publicly adopted changes to salary
schedul e pl acenent which continued the Iimt on placenent and
clarified several issues. First, the Board would retain
authority to determne the credit to be awarded for placenent on
the salary schedule. Second, the director of personnel would be

authorized to credit past service of an applicant for enploynent

19



in the District in teaching and nmilitary service. Third, the
personnel director was authorized to award, at his/her

di scretion, either full or partial credit (year for year, up to
"six years) for full tinme work experiénce directly related to the
col |l ege subject to be taught or the professional area of
assignment. Fourth, these regulations were to be uniformy
applied to all applicants.

For the years 1977 through 1981, the District personnel
of fice used the 1973 mnutes of the Faculty and Admi nistrative
Personnel Commttee to extend credit fof noncredit teaching
- experience when initially placing faculty on the salary schedul e.,

In 1979 during negotiations for the first CBA, UPM proposed
changes to placenent of new faculty nenbers on a salary schedul e..

No agreenent on this subject enmerged. Instead, a step 7 limt
.for "teachers new to the systent was put in the CBA. No other
changes to the step 7 limt were proposed in contract
negotiations that occurred from 1979 through 1986.

In 1981 an administrator exercised retreat rights’ and
joined the faculty for the first time. The personnel director
unil aterally determ ned placenent on the schedule by giving the
adninfstrator credit for seven years of related experience prior
to service in the District. The personnel director believed he
had the authority to nake interpretations of "related service"

and to conclude that the step 7 |imt only applied to applicants

‘Under the Education Code adnministrators have a right to
retreat into faculty.

20



for initial enploynment in the District. The adm nistrator was

pl aced on step 7 for service outside the District and then

i edi ately advanced to step 13 by credit for six years of

adm ni strative service to the District. At a public board
neeting the action was affirned. The facts were put into a neno
(the Padover nenp) and thereafter used by the personnel office as
gui dance. UPM had no notice of existence of the neno. Personnél
office policy was to grant full credit for any adm nistrative
experience in the District when managers retreated and credit for
outsi de service so that the conbined credits often placed
entrants to faculty above step 7.

In 1983, in reliance on the Padover neno, the personne
office put two adm nistrators who retreated into faculty
positions above step 7 since they were not newto the District.
Both actions were board approved at a public neeting.

In 1985 a group of non-credit instructors who were not
managers went into the faculty under the same interpretation of
t he Padover neno as applied to the retreating adm nistrators.
Three were pl aced above step 7 based on outsfde and in District
service credits. Since they were not "new to the systeni they
were not held to step 7.

In 1987 new | anguage was inserted into the CBA to Clarify
that the step 7 Iimt applied to "permanent teachers new to the
District." A step 3 limt was inposéd on tenporary instructors
new to the "District” and they could advance on the schedul e

t hrough re-hiring.
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The proposed decision identifies seven nore cases of faculty
pl acenent consistent with interpretation of the Padover nmeno
during the 1987-1991 period. |In addition, the cases show
personnel director discretion was applied when decision nakers
j udged what kind or quality of service is eligible for credit.
In general, it had becone easier to achieve qualified credit for
"rel ated" outside service and in-district service. The m x of
cases involve people who started in managenent, non-nmanagenent
and rotating transfers into and out of faculty and nanagenent
positions. Sonme of the transfers were publicly approved by the
board and there is no showing of a secret policy. There is a
showi ng that creditable service sonetines cane about because of
requests fromthe person going into a faculty position.

During contract negotiations for 1990-93, placenent of
English as a second | anguage (ESL) instructors on the schedul e
was discussed. It was agreed that ESL instructors would get
credit for prior non-credit teaching service, be limted to step
7 for initial placenent and step 10 for advancenent.

In 1990, the personnel director began work on a series of
drafts to nenorialize departnent practices covering placenent or
.novenent on the salary schedul e. It i1ncluded departnent
interpretations nmade in individual cases. The proposed
gui del i nes were never conpleted or used for decision naking. The
draft guidelines were forwarded to UPMat their request in
Cctober 1991. UPM asserted the draft guidelines were a

nmodi fication of existing practices and requested negoti ations.
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The District responded that the zipper clause precluded
negoti ations and there was no change in past practice.®
Di scussions w thout negotiations continued and UPM proposed a
change that would make step 7 the top step admnistrators could
achieve on retreating to faculty. The focus of talks becane
whether or not to |limt managers who retreat to faculty to step 7
on the salary schedule. Discussions did not resolve the issue
and a conplaint was issued. After the conplaint issued nore
managers retreated to faculty and were placed above step 7.

It is readily apparent that District policy on step
assi gnnents was established by 1987 and evidence of agreed-to
changes shows that UPM had notice of the District practice or
met hod of maki ng assignnment decisions. Wile there is evidence
that the policy was dynamic, that does not anmount to a unilatera

change in a past practice or contractual commtment.?®

8The zipper clause reads:

Thi s docunent conprises the entire Agreenent
between the District and UPM AFT, 1610, on
the matters within the |awful scope of

negoti ations. Subject to the decision of
PERB, UPMand the District shall have no
further obligation to neet and negoti ate,
during the termof this Agreenent, except as
ot herwi se provided for herein, on any subject
whet her or not said subject is covered by
this Agreenent, even though such subject was
not known nor considered at the tinme of the
negotiations |leading to the execution of this
Agreenment. (CBApg. 43.) (In addition, the
CBA contains a grievance and arbitration
procedure.)

°See, e.g., _Pajarg IIev Unified School District (1978)
PERB Deci si on No. 51 (Paj_aro), where PERB recognized the "dynamc
status quo" concept in federal |abor law. That concept
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CONCLUSI ON

There is strong evidence that an arbitrator, experienced in
| abor relations disputes, could cone to a different concl usion
than the ALJ based on the contract, contractual defenses, and
precedents appropriate when considering the unilateral change
issue. The District has been denied its contractual right to
submt this case to arbitration by the Board' s decision which is

contrary to California | aw.

recogni zes that change can be a normal part of the pattern of
conduct between an enployer and a union. As PERB noted in
Paj aro;

VWi le [federal precedent] prohibits

di sturbance of the status quo during

negoti ations, the NLRB has held that the
"status quo" against which an enployer's
conduct is evaluated nust take into account
the regul ar and consi stent past patterns of
changes in the conditions of enploynent. The
NLRB has held that changes consistent with
such a pattern are not violations of the
"status quo." [ld. at p. 6; citations
omtted.]
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APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
, PUBLI C EMPLOYMENT RELATI ONS BQOARD
An agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-1524,
United Professors of Marin. Local 1610, CET/AFT, AFL-CIOv. Marin
Comunity College District, in which all parties had the right to
Bartipi pate, it has been found that the Marin Community Col [ ege

i strict (District) violated the Educational Enploynent Rel ations

Act (EERA), Governnment Code section 3543.5(b) and (c).

As a result of this conduct, we have been ordered to post
this Notice and we will:

A CEASE AND DESI ST FROM

1. Taking unilateral action and failing and refusing
to negotiate in good faith with the United Professors of Marin,
Local 1610, CFT/AFT, AFL-CIO (UPM, exclusive representative of
the District's certificated enpl oyees, about the step placenment
ofhfgrlrrer managers on the negotiated certificated salary
schedul e.

2.. By the sanme conduct, denying to UPM rights
-gu%r)ant eed by the EERA, including the right :to represent its
members. ' .

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI I ES OF THE EERA:

. 1. Upon request, neet and negotiate with UPM about any
future decision to place forner managers on the negoti ated
certificated salary schedule.

Dat ed: MARIN COVWUNI TY COLLEGE
DI STRI CT '

Aut hori zed Agent

TH'S IS AN OFFICIAL NOTICE. | T MUST REMAIN POSTED FOR AT LEAST
TH RTY 01(3 OI% CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT' BE REDUCED | N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

UNI TED PROFESSORS OF MARI N, LOCAL
1610, CFT/ AFT, AFL-Cl QO Unfair Practice
Case No. SF-CE-1524

Charging Party,

PROPOSED DECI SI ON
(7/ 19/ 93)

V.
MARI N COMMUNI TY COLLECE DI STRI CT,

‘Respondent .

N S = et e o N Nt Nt T

Appear ances: Robert J. Bezenmek, Attorney, for the United
Prof essors of Marin, Local 1610, CFT/AFT, AFL-CI O Littler,
Mendel son, Fastiff & Tichy, by Nancy L. Ober, Attorney, for -
Marin Conmunity College District.
Before Fred D Orazio, Adnministrative Law Judge.
PROCEDURAL HI STORY

This unfair practice charge was filed by the United
Professors of Marin, Local 1610, CFT/AFT, AFL-CIO (UPM or
Charging Party), agéi nst the Marin Community College District
(District or Respondeht) on Decenber 24, 1991, and anended on
May 5, 1992. | |

The general counsel of the Public Enploynent Relations Board
(PERB or Board) issued an initi él conpl ai nt on February 28, 1992,
alleging the District bypassed the Charging Party and
unilaterally inplenmented policies covering placenment of forner

managers on the negoti ated salary schedule. The District

answered the conplaint on March 24, 1992.

This proposed decision has been ;ppea:’ed to :.‘:e
i be cited as precede

Board itself and may not. ;

unless the decision and its rationale have been

adopted by the Board.




A settlenment conference was conducted by a PERB
adm ni strative [aw judge (ALJ) on Mar ch 26, 1992, but the dispute
was not resolved. ) _

On April 30, 1992, prior to the start of the formal hearing,
the Charging Party moved to amend the complaint. The notion
contained nmultiple additional allegations that the District
bypassed UPM and unilaterally inplemented a variety of policies
covering placement of former managers on the negotiated salary
schedule. UPMalleges that the District, by this conduct
viol ated section 3543.5(a), (b), and (c) of the Educationa
Enpl oyment Rel ations Act (EERA or Act).!

The District's amended answer, filed on May 29, 1992, denied
all allegations and set forth séveral affirmative defenses.
Deni al s and affjrnative defenses will be addressed bel ow, as

necessary.

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwise indicated, all statutory references in.this
decision are to the Government Code. Section 3543.5(a), (b) and
(c) make it unlawful for a public school enployer to:

(a) Inpose or threaten to inpose reprisals
on enployees, to discrimnate or threaten to
discrimnate against enployees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynment or reenployment.

(b)  Deny to'enployee-organizations rights
guaranteed to themby this chapter

(c) Refuse or fail to meet and negotiate in
good faith with an exclusive representative.



In a series of nmotions, the District sought dism ssal of the
conpl ai nt based on deferral and statute of limtation clainms, as
well as the assertion that the alleged unlawful changes do not
constitute a generalized effect on the bargaining unit. The
District also opposed UPMs notion to anend the conplaint. On
June 12, 1992, t he undersigned.ALJ granted UPM s notion to amend
the conplaint and-denied the District's notion to dismiss.

On July 17, 1992, at the close of the sixth day of hearing,

t he undersi gned ALJ granted the Charging Party's notion to
conformto proof 'in order to add the allegation that the D strict
unilaterally instituted a practfce of paying managers for
performng bargaining unit work. (See Riverside Unjfied School
District (1985) PERB Decision No. 553.) Thus, the conplaint, as
anended, alleges that the District (I) bypassed the exclusive
representative and dealt directfy wi th former managers in placing
themon the certificated salary schedule; (2) unilaterally

i mpl enented (for salary schedul e placenent) and |ater refused to
negoti ate about a policy which, ampbng other things, (a) grants
one year credit for less than thirty units of instruction, (b)
grants credit for classified service, (c) grants credit for

i nstruction in non-credit areas, (d) grants credit for managenent
service, (e) grants "double step credit" for nmanagenent and ot her
service, (f) grants credit for managenent service unrelated to
the teaching assignnent, and (g)'places former managers above the
contractual Step 7 linmt on the certificated salary schedul e when

entering the faculty; and (3) unilaterally inplenented a policy
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under which managers were paid for perform ng bargaining unit
wor k (teaching). |

Ei ght een days of fornal hear | ng were conducted between June
16 and Novenber 4, 1992, in Marin, California. Wth receipt of
the final brief on March 30, 1993, the case was subni tt ed. 2

ELNDINGS OF FACT

The District is a public séhool enpl oyer within the nmeaning
of section 3540.i(k). UPMis an enployee organization within the
meani ng of 3540.i (d), and the ekcl usi ve representative of a unit
of the District's certificated enpl oyees within the neaning of
section 3540.1 (e) .
. Past Practices

A | Stri Lici

Prior to beconing exclusive representative of the District's
certificated enployees, UPMwas part of a "certificated enpl oyees
. council" (CEC),” which nmet with the District to di séusswages, N
hours and working conditions. Paul Christensen (Christensen) was
‘the UPM representative to the CEC. The District was repreéent ed
by, anong others, Berkeley Johnson (Johnson) and Don G een

(G een).

’Pursuant to PERB Regul ation 32210, three former managers
(Ronal d Gai z, Kent Lowney and Kathyrn Freschi) filed
informational briefs. The Charging Party's notion to strike
those parts of the informational briefs filed by Freschi and
Gai z, based on the ground that they referred to evidence not
included in the formal record, is granted. Those portions of the
informational briefs which refer to evidence not included in the
adm ni strative record are hereby rejected, and will not be
considered in preparation of this proposed deci sion.

4



In Cctober 1974, then District Superintendent John Gresham
(Gesham) provided Christensen with a copy of the District
handbook for faculty, and the District's "'General Staff Cuide”
“regardi ng personnel policies and practices. Section 4100 was
part of the "Ceneral Staff Guide." Section 4100(i) governs
"Placenent on Salary Schedule.” It provides:

"('1) Pl acenment: A new nenber of the faculty

shall not be recomended for placenent higher

than Step 7 on the Certificated Sal ary

Schedul e, regardless of the candidate's

conbi nati on of experiences (including

teachi ng experience, mlitary experience,

and/ or work experience)."
The express | anguage of this pol'i cy, read in its entirety,
appears to cover selection of applicants from outside the
District for initial placenent on the faculty salary schedul e.
The policy does not indicate that it was intended to cover
adm ni strators who entered the faculty ranks.

Responding to Christensen's inquiry about the. basis of the
'Step 7 Iimt, Johnson explai ned_ that the limt was necessary for
the fiscal security and stabi Iit'y of the District. According to
Christensen, Johnson explained that the Step 7 limt restricted
"pl acenent on the salary schedule to no higher than Step 7, when
you were initially' placed in the District."” The CEC a_ccepted t he
Step 7 limt. :

Anot her District policy, section 309, specifically addresses
initial placenent on the salary ‘schedul e, superseding in part the

earlier policy found in section 4100. Section 309 was adopted by

the District in Novenmber 1978 in a public meeting. Like section
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4100(i) before it,

credited for initial placenent on the salary schedul e,

step placenent'to Step 7:

| NI TI AL _PLACEMENT ON SALARY SCHEDULE

section 309 describes experience that can be

and limts

The Board retains the authority to specify the salary
of new positions and to determne the credit to be
awar ded for placenent on an existing salary schedu

The Director of Personnel is authorized to credit
pl acenent on the salary schedul e past service of an
applicant for enmploynent in this District on the
foll ow ng basi s:

1.

Pl acenent - A new nenber of the faculty shall
not be recommended for placenent higher than
Step 7 on the Certificated Salary Schedul e,
regardl ess of the candidate's conbination of
experiences (including teaching experience,
mlitary experience, and/or work experience).

Teachi hg_Experience - Full credit (year for
year, up to six years) shall be given for
full-tinme teaching experience (subject to
[imtations in paragraph [1], above). Credit
shall also be given for part-tine college
teachi ng experience based on the fornula that
30 part-tinme teaching units shall count as a
full year's teaching experience. Experience
as a teaching assistant shall be applicable
only if the candi date has had ful
responsibility for teaching the class to

whi ch he was assi gned. (Part-tinme teaching
experience is also subject to the limtation
in paragraph [1].)

MIlitary_Experience - Full credit (year for
year, up to six years) shall be given for
full-time mlitary experience (subject to
[imtations in paragraph [1], above), if and
only if, mlitary experience has been

acqui red while the candi date was on | eave
fromteaching in an education institution.

Work Experience - The Personnel Director
shall, at his/her discretion award either

full or partial credit (year for year, up to
six years) for full-time work experience
(including mlitary except that work

6
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experience obtained in the mlitary service
shall not also count as mlitary experience,
under paragraph 3 above) directly related to
the coll ege subject to be taught or the

prof essional area of assignnent, (subject to
[imtations in paragraph 1 above). Work
experience used in satisfaction of step
credit (on the Certificated Sal ary Schedul e)
shall not be applied, also, in satisfaction
of colum credit (on the Certificated Sal ary
Schedul e) .

These regul ations shall be uniformy applied to al
applicants.

The express |anguage of section 309, Ilike ifs pr edecessor

appears to cover selection of appljcants fron1outside.the

District for placenent on the cértificated sal ary scal e. It does

not expressly cover adninistratqrs when entering the faculty.
Another District policy, section 309.5, entitled "Mvenent

on Salary Schedule,” was al so adopted by the District in Novenber

1978 at a public neeting and covered, anong other things,

verti cal ﬁnvenent on the salary schedule for full-tine and part-

time faculty. Section 309.5 provides as follows regarding

vertical novenent on the salary schedul e:

B. VERTI CAL MOVEMENT

Full -Time and Part-Tine Faculty

Vertical novenent for full-tinme faculty nmenbers is

ef fected once each year on July 1, at the rate of one
step for every thirty teaching units. Facul ty nenbers
who are on a Board-approved reduced teaching | oan of 18
units per academ c year; Board-approved participation
in a phased-in early retirenment program of at | east
one-hal f of the nunber of days of service required for
a regular full-time assignnment; a nedical |eave of
absence; and a sabbatical |eave are also eligible to
nove vertically on the salary schedule on July 1.

M d-year certificated appointees are required to
complete three senesters before being eligible for
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sal ary advancenent, it being observed that it is a
common practice for District to require a certificated
enpl oyee to work at least 75% of the days in a given
school year before he/she is eligible for step
advancenent on the salary schedul e.

Vertical advancenent for part-tinme faculty nmenbers to
the seventh step on the schedule shall be at the rate

of one step for every thirty teaching units in the
District, either during regular or sumrer sessions, its
equi val ent el sewhere when satisfactorily docunmented, or
a conbination of District and out-of-District '
experience. No nore than thirty teaching units in a
‘given year may be applied toward a step increase, which
may be effected at the beginning of any senester or
summer session only. Past the seventh step, vertica
advancenent for part-tinme faculty nmenbers shall be

possible only by experience in the District. Part-tine
counsel ors, librarians, or other non-admnistrative
certificated personnel shall, in a simlar fashion,

advance by the accunulation of full-tine equivalent
experi ence.

Anot her District policy, reflected in a docunent entitled
"Mnutes of Faculty and Adm nistrative Personnel Committee of
February 16, 1973" (M nutes), was passed on by Berkel ey Johnson
to personnel specialist Jan Moffett (Mffett). The Mnutes
provide in pertinent part: '

There was di scussion concerning all ow ng

sal ary schedul e advancenent for educational
experiences other than formal classroom It
was MSC unani nously to equate 45 hours of
non-cl assroomactivity as equivalent to 1
unit of credit.

Christensen testified that he was aware that the "45 to 1"
rule was adopted prior to collective bargaining. According to
David Pia (Pia), the District's personnel director from1977 to
1981, the District has used the Mnutes to extend credit for
noncredit teaching experience when initially placing faculty on

the salary schedul e.



"B. Collective Bargaining Adreenents

UPM becane the exclusive representative for the District's
faculty in 1978. In 1979, during negotiations for the first
contract, UPM proposed that the parties establish a Degree and
Certificate Commttee |

. . . for the purpose of allocating salary

differentials to all faculty, counselors and
[ibrarians. Menbership on this Conmttee
shall be one (1) representative of the
District and two (2) faculty nenbers chosen
by the Union.

UPM further proposed that
31.11. Al new faculty nenbers shall be
pl aced on Step 1 of the salary schedule (wth
colum pl acenent according to education)
until evidence of experience is submtted and
evaluated. Wthin tw nonths of hiring, new
faculty nenbers shall be placed on the step
appropriate to their eval uated experience and
shall be paid retroactively to the date of
their assignnent for loss in salary caused by
t he experience evaluation process. All

eval uati on of experience shall be done by the
Degree and Certificate Committee.

Utinmately, there was no agreenent to establish a committee to
determ ne step placenents of new faculty beyond Step 1 or to
review experience and qualifications for salary placement.
Instead, a certificated salary schedule with a Step 7 limt
for "teachers new to the systent was put into the first contract
wi t hout di scussi on. In addition, the parties agreed that the
contract would "nodify or replaée any policies, rules,
regul ati ons, procedures or practices of the District which shal

be contrary to or inconsistent with its terns."



Fol | om ng negoti ations, Christensen net with District board
menbers Wallace Hall (Hall) and Al Curtis (Curtis), at the
request of then Superintendent Gresham to assist in identifying
~policies superseded by the coll ective bar gai ni ng agreenent.
During the neeting, certain superseded policies were identified
by Hall, but Christensen could not recall if Hall identified a
policy covering the Step 7 limt. Neither Hall nor Curtis
suggested any changes in how Step 7 linmts applied to initial
pl acements. Later, Christ ensen'testified, hé "heard runors" that
the District's effort to delete frompolicy those sections which
conflicted with the contract had been aborted.

Christensen al so served as co-chief negotiator for the 1981-
84 contract. During these negotiations, the parties proposed no
changes in the Step 7 limt.

Reopener negotiations led to a 1983-84 contract. Once
again, the parties nade no proposal s- to change the neani ng of the
Step 7 limt.

UPM chi ef negotiator- for the 1987-90 cont.ract was lra
Lansi ng (Lansing). 'Thle District's chief negotiator was Paul
Loughlin (Loughlin) , assisted by Kent Lowney (Lowney) and Nancy
Stetson (Stetson). During negotiations for the 1987-90'
agreement, the subject of Appendix A (fhe sal ary schedul e) and
step placenent arose. In an effort to avoid a formula that would
have raised the salaries of tenporary faculty nmenbers far higher
than the District could accept, Loughlin proposed capping initial

pl acement of part-time, tenporary faculty at Step 3, and maxi num
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sal afies at Step 7. UPMwas concerned that the initial cap would
be m sused by the District, since part-tinme tenporary faculty are
in one sense "new hi reé" each tinme they are hired. District
negotiators agreed that the Step 3 limt applied only to initial
pl acement, not to subsequent enpl oynent.

In clarifying contract Iénguage after the negotiations, the
term "teachers” in Appendix A was changed to "pernmanent teachers" .
and the term "systen was changed to "district." The
nodi fication to " perrranent teachers" was needed because, with the
addition of the Step 3 limt for tenporary teachers, the Step 7
| anguage had to be changed to distinguish permanent teachers. |
Also, with little discussion, L.ovvn.ey and Lansing agreed to change
"system to "District."® The relevant contract |anguage woul d
now limt "permanent teachers new to the district" to Step 7.

Christensen served as UPM chief negotiator during the spring
and summer bargaining which led to the 1990-93 contract. During
negoti ations, placenment of English as a Second Language (ESL) |
instructors on the certificated salary schedul e becane an issue.
ESL instructors in the non-credit programwere paid on an hourly
basi s. 'They were not paid on the certificated salary schedul e.
UPM want ed ESL instructors paid-on the schedule. Loughlin,
serving as the District's negotiator, initially rejected the
proposal as too expensive. However, the District eventually

agreed to a fornmula under which non-credit ESL faculty received

3The preanble to the contract defines the "District" as the
Marin Conmmunity College District. _
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credit for prior non-credit service. In addition, for ESL
instructors, a Step 7 cap was put on initial placenent, and a
.Step 10 cap on advancenent. Christensen testified that this was
the first time the District agreed to extend credit for non-
credit service. |

C. The Padqver Case

In 1981, Steven ﬁadover (Padover), dean of student services,
left the admnistration and entered the faculty for the first
time. Then Personnel Director David Pia determned that
Padover's case was one of first'inpression, and there were no
District policies or procedures covering this type of personnel
action. Accordingly, Pia unilaferally det er m ned how Padover
shoul d be pl aced.

Pia concluded that Padover had at |east seven years of
rel ated experience prior to enpl oynent in the District, and
therefore was entitled to placenent at Step 7, based on his
out si de experience. Pia testified that credit had never
previously been given for experience outside the District to
pl ace enpl oyees above Step 7 on the salary schedule. Pia
believed that under section 309, the Step 7 limt did not apply
to all of Padover's creditable experience, however, becéuse he
was not an applicant for initial enplbynent. Rat her, he was a
District manager exercising retfeat rights based upon his service
as an administrator. Also, in Pia's view, he had the discretion
to determ ne whet her Padover's prior work experience was

sufficiently related to his teaching assignment in the District

12



to be credited for placenent purposes. Accordingly, he credited
Padover's experience in managenent. Padover had been a nanager
and had responsibility for the subject area to which he was

assi gned.

I'n-addition, faculty nenbers who in the past noved to
managenent and back to the faculty received credit for time spent
as managers when they returned to the faculty salary schedul e,
and Pia felt Padover in fairness should receive the sane credit.
Thus, Pia counted Padover's six years as a District nmanager
towards placenent on the salary schedul e. |

In sum Pia recommended that Padover receive credit up to
Step 7 for his experience outside the District, and credit for
all the time he worked in the District. On April 8, 1981, at a
public neeting, the District approved Padover's reassignnment to
counselor in the bargaining unit, at Step 13 on the certificated
sal ary schedul e.

Padover never actually entered the faculty unit, and was
never paid on the certificatéd sal ary schedule. He took a |eave
of absence and eventually left the District.

Pia left the District before the board voted on Padover's
pl acenment. Prior to his departure, however, he wote a
menor andum to Moffett describing how he det er ni ned Padover's
pl acement. The nennrandun1statéd:

| have reviewed the applicable provisions of
District policy with reference to placenent
of Dr. Steven L. Padover on the certificated
salary schedule as a result of his
resignation as Dean of Student Services, and

hi s subsequent request to be a counsel or
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within the District. Dr. Padover was
initially enployed by the Marin Conmmunity
Col l ege District as the Dean of Student
Services. He has never been placed on the
certificated salary schedule. Since this
enpl oyee has been a nmenber of the nmanagenent
teamfromhis date of hire, and since there
is no precedent in the District either in
policy or past practice for placenent of a
managenent team nenber on the salary schedul e
for enpl oynent under these circunstances, it
is nmy decision to credit Dr. Padover with
past experience outside the district up to
Step 7. Dr. Padover will also be credited
with six additional years for the tinme spent
as an admnistrator within the District. It
is therefore nmy decision to place Dr. Padover
at Step 13, Cdass IV, with doctorate, with a
sal ary of $30,734 per year.

UPM was never informed of the Padover meno or its contents.
Kent Lowney recalled at hearing that he first saw the nmeno about
five or eight years ago, but neVer gave it to UPMor discussed it
with the union. Nor did Lowney, who succeeded Pia, discuss the
meno with Pia. _

Meanwhi l e, Mffett has maintained the Padover meno in her
- files since receiving it in 1981. Over the years, she has
applied it in placing other nanégers on the certificated salary
schedule. Moffett understood from the menorandum and di scussion
of it with Pia, that nmanagenent experience in the District is to
be credited regardl ess of the area of management in which the
adm ni strator served and regardLess of the teaching assignnent to
whi ch the adm nistrator is assigned. |

According to Moffett, adm nistrators were never placed on
the certificated salary schedul e when they came into the |

District. If later placed on the certificated salary schedul e
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for the first tinme, they were clredited wWith pre-District service
related to their initial (adm ni'strative) assignnent in the
District up to Step 7, thereafter they adv‘anced based on their
managenent service in the D strict. These decisions were made in
| arge part pursuant to the Padover neno- given to her by Pia.
What follows is a brief history-of the placenment of former
'rranagers and others on the negoti ated sal ary schedul e.

D. Placenment of managers and others above Step 7

In 1983, Marijane Paul sen (Paul sen) and Roque Madri gal
(Madrigal), becane the first admnistrators after Padover to be
pl aced for the first tine on the certificated salary schedul e.
The 'pI acenents were nade by Lowney, after consultation with
Moffett, and based on the Padover menv. . Both Paul sen and
Madri gal were placed above Step 7. The Step 7 contractual limt
did not limt all of their crediltable ser_vi ce, the District
contends, because they were not newto the District or the
systém |

Specifically, Paul sen was hi red as a dean in 1981, and
becane a bi ol ogy i nstruct or effective August 12, 1983. She was
given credit up to Step 7 based upon her pre-District experience
and advanced on the salary schedule for thé two years she served
as an admnistrator. Her pl acerfent, at Step 9, was approved by
the District board in a public neeting.

Madri gal began enpl oynent as vet erans coordinator (a
classified position) in 1979, noved to veterans affairs officer

in 1980 (also a classified position) and becane dean; educati onal
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and student. services, a certificated position, effective

January 1, 1981. He renmined in managenent as a dean until the
'board, in a public neeting on July 26, 1983, appointed himto a
hal f counseling and half coordi nator of counseling assignnment, at
Step 10.

Pursuant to the Padover neno, Madrigal received credit for
four years pre-District adnministrative experience, one year of
mlitary experience, and placed at Step 6. He was then advanced
to Step 10, based on his four years service in the District.
According to Lowney, Madrigal was not held to Step 7 because he
was not newly enployed in the District.

In 1985, the District placed a group of EOPS/ HSPS noncr edit
instructors on the certificated salary schedule for the first
time under the sane interpretatfon of the Step 7 Ifnit as had
been used in the case of the former managers initially placed on
the schedule. These EOPS/ HSPS pl acenents foll owed a 1984
“advisory fromthe State Chancellor's office that noncredit EOPS/
HSPS instructors were entitled to be tenured. That sane year,
the District gave these instructors tenure in the noncredit
program _

The District Iater.placed the EOPS/ HSPS instructors on the
certificated salary schedule. Pursuant to a side agreeneht
bet ween the parties, unit menbers transferred from tenmporary to
permanent over the last three years, the EOPS/HSPS group, were to

be paid "at their appropriate step and colum pl acenent."
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At Lowney's direction, three were placed above Step 7 on the
certificated salary schedul e based upon their conbination of
out si de experience and service in the District's noncredit
program  They were not held toiStep 7 because they were not
permanent teachers "new to the system" \Wile their pre-District
experience was capped at Step 7; their District experience
advanced thempast Step 7. Al of the EOPS/ HSPS instructors
initially placed on the salary schedule as pernmanent instructors
in 1985 received credit for their noncredit experience in the
District according to the (Mnutes) formula for equating
noncredit and credit service.

On Juné 9, 1987, the District reassigned Eugenie Yaryan
(Yaryan) froma certificated nahagenent position (Coordinator of
Student Activities) to the faculty, at Step 11 on the
certificated salary schedul e. Yaryan was first placed on the
certificated salary schedule in the 1970s and had advanced based
upon teaching credit courses in the District. In 1980, when she
was at Step 4 on the schedule, Yaryn was naned Student Activities
Director, a certificated position when she took it. Later, it
was changed to a classified position and, on Cctober 9, 1985,
reclassified as managenent. |In 1987, the District reclassified
the position back to a certificated managenent position. Neither
the functions nor the title of the position changed.

VWhen Yaryan returned to the faculty in 1987, Lowney directed

Moffett to count all of Yaryan's service as Student Activities
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Director, classified and certificated, toward her advancenment on
the certificated salary schedule.?

Meanwhi | e, on June 2, 1987, after Yaryan decided to return
to the faculty, she wote to Lowney requesting that her service
as Student Activities Director be counted for placenent as a
faculty nenmber, based upon the continuity of the position and her
overall responsibility. AIthough Moffett did not advise Yaryan
as to the content of the letter, she told Yaryan how to draft the
letter and to whomit should belsent. Aside fromher witten
inquiry to Lowney and the subsequent response from Mffett that
her service as Student Aptivities Director would be.counted for
pl acenent purposes, Yaryan said;she had no di scussions wi th any
District repfesentative regardi ng her salary placenent. However,
Lowney testified that he had a "long series of discussions" wth
Yaryan about step placenent, and that she had been "crying out
for recognition in any formfor a long tinme." Accordingly,

Lowney granted Yaryan's June 2, 1987, request.

On May 12, 1987, the District reassigned Kathryn Freschi
(Freschi) to the faculty and pléced her on the certificated
sal ary schedule, effective August 12, 1987, at Step 10. Mnutes
of the UPM Executive Counci l heeting of May 5, 1987, reflect that
UPM was aware of Freschi's assignnment to the bargaining unit as

an Iltalian teacher.

“I'n contrast, Tara Flandreau (Flandreau), former UPM
president, was denied credit for classified service when she was
pl aced on the certificated salary scale. And Al exandra Hal
(Hall) was denied credit for classified service when she was
first placed on the certificated schedul e.
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In placing Freschi at Step 10, Mffett credited her with
pre-District experience, District managerial service, and
District noncredit teaching experience. In 1986, at the tine of
Freschi's initial reassignment to the faculty, she discussed her
pl acement with I\/bffett. to determ ne where she woul d be pl aced.
I't was -after this discussion that Mffett made the cal culations
descri bed i mediately above.

Freschi's reassignnment to the faculty was w dely publicized.
It was discussed at two District board neetings in the spring of
1987, she filed a tort claimand eventually a |lawsuit against the

District, and an editorial in the Marin |Independent Journal of

May 15, 1987, referred to Freschi's reassi gnment and drop in
salary from $53,700 to $41, 000 upon her reassignnent.

| mredi ately follow ng her r eassi gnnment to the faculty,
Freschi requested and received a | eave of absence. The board
action itemapproving Freschi's request shows her salary schedule
pl acenment at Step 11. UPMreceived a copy of this docunent.
In connection with her | eave, Freschi was asked to refund two
nmont hly sal ary paynments, for Jul'y and August, 1937, which had
al ready been made by the District toward her teaching salary for
the 1987-1988 academ c year. Ffeschi guestioned the District's
request in a letter to Lowney. She sent copies to then UPM
.Grievance Oficer Ira Lansing, and enlisted the assistance of
then UPM President Tara Fl andreau, who di scussed the District's

sal ary refund request with Freschi.

19



Meanwhil e, in 1988, Freschi sued the District over her
reassi gnment, and was represented by UPM attorney Robert Bezenek
(Bezenek). In 1989, in responée to a request for broduction of
docunents by Freschi, the District provided Bezenek with
‘Freschi's personnel file, including the board docunent placing
her on the salary schedule at Step 11. In the course of her
litigation Freschi also becane aware of -Yaryan's and Sandra
Dougl ass' s (Dougl ass) placenent on the salary schedul e. (The
Dougl ass pl acenent is nore fully di scussed bel ow.) She obtai ned
t he board personnel item concerning Dougl ass's placenment on the
salary schedule in 1989 or 1990 and provided it to Bezenek.

From 1990 to 1992, Freschi was a menber of the UPM Executive
Council. Current and past UPM Constitutions provide that, "The

officers of this organization shall consist of the nine (9)

menbers of the Executive Council. .. ." Current and past UPM
By-Laws provide that, "Al officers of the Local are agent s
thereof. .. ." However, in this capacity she had no independent

authority to speak for or bind UPMin representational matters
such as grievances or unfair practices. Nor did she have express
authority to accept notice fromthe District concerning changes
in negotiable subjects. Her authority as a council menber
extended only to collecting information as the UPM budget
noni t or.

Sandra Dougl ass was enployed in the District's noncredit
programfrom 1976 to 1985. She:was enpl oyed as a District
manager from 1985 to January 20, 1989. Dougl ass taught one
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credit class in 1979 and was placed on the certificated salary-
schedule at Step 3. She received placenent credit for her
noncredit instructional service in the District pursuant to the
formula for counting noncredit service discussed above.

The District reassigned DoUgIass to the faculty effective
‘January 20, 1989, and pl aced her on the salary schedul e at
Step 12. The m nutes of the UPM Executive Council, dated
January'ZO, 19 89, reflect the council's knomﬂedgé of Dougl ass's
nove from managenent to the faculty.

In cal cul ati ng Dougl ass's placenent on the salary schedul e
Mof fett advanced Dougl ass on the schedul e one step for each year
of full-tinme service between 1979 and 1988, for her noncredit and
managenent servi ce. |

On July 27, 1988; Dougl ass wote to M1l er requesting that
she be assigned to a teaching assi gnnent, effectiVe in the spring
of 1989. The letter did not neﬁtion step placenment. Mller
approved the request.

Ron Gaiz (Gaiz) started mofking for the District in 1980 as-
a part-tinme noncredit instructor assigned to teach ESL coufses;
He became a full-time administrator in 1987, and a pernmanent
“enpl oyee after conpleting his probationary period as an
adm ni strator in 1989.

Gaiz was first placed on the salary schedule at Step 14 when
he taught a credit class in English in the fall of 1989 while a

full-time adm nistrator. At a board neeting on March 12, 1991,
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Gai z was reassigned fromDirector of Educational Progranms to the
faculty, effective July 1, 1991; at Step 16.

Gaiz's placenment on the faculty salary schedul e was based on-
credit for pre-District experiehce up to Step 7 (although Gaiz
actual ly had over nine years of such experience), seven years
credit for part-tinme noncredit service within the District, and
four years credit for administrative service conmencing in June
1987.° Moffett counted Gai z's managenent experience based upon
t he Padover neno, regardless of the subject area of Gai z's
téaching assignment. She viewed this decision as a continuation
.of past practice. Mffett siniiarly vi ewed the decision to count
Gaiz's noncredit instructional service in the District as a
continuation of District practiée whi ch credited noncredit
service under the formula passed on to her in the M nutes.

Before his reassignment to the faculty, Gaiz tw ce asked
Moffett where he would be placed on the salary schedul e if-he
left managenent and returned to . teaching. He supplied Mffett
with his work history and his educational background. She told
himthat his outside experience would place himat Step 7, and
thereafter he woul d advance on the basis of his service in the
District. Gaiz did not condition his return to the faculty on

any particular placenment on the schedule.

°I'n contrast, Tara Flandreau was denied credit for non-
credit teaching service when she was first placed on the
certificated salary schedule. And Janes Parthum (Parthum was
denied credit for noncredit teaching at the tine of his initial
pl acenment, although Jan Moffett told himthe reason for the
deni al was because he did not have the appropriate credential at
the time he acquired the experience.
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Nancy Stetson was originally hi red by the District in 1982
as Director of Public Affairs and Devel opnent, a classified

managenent position. Stetson's title was changed, effective

- ‘March 12, 1986, to Dean of Devel opnent and | nformation Services,

and she noved into certificated;nanagenentl Ef fective June 30,
1988, she becane Acting Vice President for Student and Specia
Services, then Vice President of Planning and Devel opment on
Novenber 10, 1988. As both a classified and a certificated
manager Stetson was responsible for pronoting the institution,
pl anni ng, and resource devel opnent.

Stetson was first placed at Step 15 on the certificated
sal ary schedule in the_falllof 1990, when she taught a busi ness
class while holding her admnistrative assignment. At a District
board meeting on May 21, 1991, Stetson was reassigned fromVice
Presi dent of Planning and Devel opnent, a certificated managenent
position, to a faculty position{ t eachi ng busi ness and
journalism effective July 1, 1991. She was placed at Step 16 on
the salary schedul e. '

In 1990, when Stetson was first placed on the certificated
sal ary schedule, Mffett decided to. credit her pre-District
managenent experience with Wenatchee Valley College in
Washi ngton, in addifion to her classified and certificafed
managenent service in the EXstrfct. Moffett applied the Step 7
l[imt to Stetson's pre-District enploynent, and advanced her
beyond Step 7 based on her service in the District. Al of

Stetson's managenent service in the District was credited.
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Meanwhi l e, on April 25, 1991, about one nonth before the
board action, Stetson wote to then President Myrna M| er
(Mller) ostensibly to request a reassignnent to the faculty uni t
because she wanted to teach. The letter indicates that Stetson
had al ready contacted department chair Elaine MlLevie (MLevie)
and been told that courses in journalismand business existed for
her (Stetson) to teach. Stetson informed MIler in the letter of
her "understandi ng" (based on a conversation with Mffett where
she was told that managenment service would count) that her salary

pl acenent would be Step 16, "plus or m nus any adjustnents that

may or may not be negotiated.” Stetson's letter further stated
that "if my assunption is incorrect, | do not wi sh a reassignnent
at this tine." Mller wote "accepted" on Stetson's letter.

1. Notice of the Stetson and Gaiz Step Placenents

A. Board Agenda ltens

For statute of linitations purposes, evidence concerning
notice of the Stetson and Gaiz pl acenents on the faculty salary
schedul e was presented at hearing. A key part of this evidence
was the content and distribution of board agenda itens.

Cl audia Lewey (Lewey), executive secretary to the board of
trustees, reqgularly distributed neeting notices on Thursday
bef ore each Tuesday board neeting to all persons on her
distribution list. Since UPMbecame exclusive representative of
t he faculty? Lewey has regularly distributed notices and agenda

itens by placing the docunents in the UPM canpus mail box. This
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packet of information does not include personnel, |egal, and
negotiation itens.

After board neetings, pursuant to this practice, Lewey
distributed the personnel items to whomever asked to receive
them Thus, these itens are treated as confidential before the
board vote but are public infornation after the board takes
action. |

However, prior to m d-1990, UPMwas not on Lewey's
distribution list to receive personnel itens after the neeting.
On or about August 28, 1990, UPNIrepfesentatives asked that UPM
be added to thé post-neeting distribution list for personnel
i tens. Lewey pronptly added UPMto her distribution |ist.
Starting in August 1990, Lewey nmde it her practice to send all
personnel itens, both certificated and classified, to UPMw thin
three days after the board neeting.

Pursuant to her regul ar practice, Lewey distributed the
board action item show ng Gaiz's reassignment to the faculty and
his placenent at Step 16 on the salary schedule to UPMw thin .
three days of the March 12, 1991, neeting. Likewi se, the mnutes
of the March 12 board neeting réflecting Gai z's reassignnment to
the faculty were sent to everyone on Lewey's distribution |ist,
including UPM prior to the April 1991 board neeting.

Lewey al so sent the notice of the'regular board neeting of
May 21, 1991, containing Stetson's reassignnent, to all persons
on her distribution list, 1including UPM prior to the meeting.

Pursuant to her regular practice, Lewey distributed the board
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action item show ng Stetson's reassignnent to the faculty at Step
16 on the salary schedulé by placing a copy in the UPM canpus
mai | box a few days follow ng the May 21, 1991, neeting.

B. Ihe _May 2 1991. an .n 21. 1991 etin

By March 1991, Freschi had become a nenber of the UPM
‘Executive Council. She received the board.action .itemshowing = . _
Gai z's step placenent on the salary schedule at Step 16. As of
this time, Freschi did not know whether Gaiz had previously_been
pl aced on the certificated salary schedul e, but she was aware of
- Dougl ass's earlier placenent.

There are major di sputes about whether Freschi told UPM
representatives about. placement of these forner nmanagers on the
certificated salary schedul e outside the statute of linitations
period, which is prior to June 24, 1991. The followng is a
summary of the conflicting testinony on this point.

Fr hi ' [ nony:  On or about May 22, 1991, Freschi said
she received a copy of the board agenda item showing Stetson's
step placenent in her canmpus mail box. Freschi said she was
amazed that Stetson had been placed at Step 16, the highest |evel
on the certificated salary schedule. Freschi said she realized
when she saw the board itemthat Stetson nust have received
credit for service as a classiffed nanager to get to Step 16.

She knew that Stetson had done sone teaching while she was an
adm ni strator, but she al so kneﬁ/that Stetson's full-tine job in
the District had al ways been in adm nistration, and, noreover,

that she was originally a nenmber of classified managenment.
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However, Freschi did not know at this tinme the precise experience
wi th which Stetson had.been credited.

Freschi said she raised the subject of Stetson's salary
pl acement in relation to her owm earlier step placenent at a UPM
budget commttee neeting on May 23, 1991. The committee neeting
mas'attended by Hank Fearnley (Fearnley), Bob Peterson
(Peterson), TomPlace (Place), MIIlard Morgen (Mirgen), M ke
Schutz (Schutz) and Jeff Kanier:(Kan1er).§ Lansi ng was present
for about five mnutes at the outset of the neeting.

Freschi was the UPNIbudget;nDnitor, and the budget
committee's purpose was to review District expenditures in an
attenpt to avoid layoffs. As of that date, Freschi clains
comm ttee nmenbers were aware that.Stetson had decided to resign
from her administrative position and join the faculty, exercising
her adm nistrative retreat rights. |In fact, one cost cutting
proposal considered by the conmttee was not to fill Stetson's
adm ni strative position.

It was in this context, Freschi testified, that she brought
up Stetson's step placenent as an exanple of continuing District
favoritism As additional background, it is noted that, for
réasdns unrelated to this case, -there is no love |ost between

Freschi and Stetson. Freschi testified regarding her dislike for

®Freschi at first testified, on September 8, 1991, that Paul
Chri stensen was present at that budget commttee neeting as well,
but later corrected her testinony, recalling that he was still in
Europe on May 23, 1991.. Morgen chaired the neeting in
Chri stensen' s absence.
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Myrna MIler and she referred to Stetson as her "eneny." It is
al so noted that M|l er and StetSon_were good friends.

In any event, Freschi testified that she told the neeting
she (Freschi) had not received appropriate credit for her
experience, and conpared Stetson's placenent at Step 16 to her
own placenent at Step 11. According to Freschi, she also told
the meeting that Stetson had little teaching experience, and she
coul d not understand the rationale for the di screpancy.

Wthin the next 10 days, aécording'to Freschi,” she called
Lansing to nmake sure that he was aware of Stetson's reassignnent
and to question Stétson's pl acenent at Step 16. Lansing seened
"mldly interested" in the subject, Freschi testified.

In addi tion, about a nonth,prior to June 27, 1991, Freschi
said she had at |east one conversation wth Bezenek concerning
her salary placenent issue. He told her that faculty sSalary
pl acement was a negoti abl e issué, and that Freschi's task was to
“-convince UPM ‘"specifically Christensen and Lansing, that She had
a grievable issue over her salafy pl acenment . Freschi testified
she interpreted Bezenek's remarks to nmean that she could not file
a grievance w thout UPM pernission.

During the week of June 10 or June 17, after talking with
Bezenek, Freschi said she questioned Christensen about Stetson's
pl acenent. During this conversation, Freschi nentioned her own |
pl acenent, and again said she did not understand the discrepancy.
Freschi clains she told Christeﬁsen that she had- been given the

i npressi on by Bezenek, during a June 12 tel ephone conversation,
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that this was a negotiable issue and a grfevance m ght be
appropriate to resolve these discrepancies. According to
Freschi, Christensen replied that the issue was new and it was
not covered by the contract. Freschi testified she pressed
Chri st ensen regarding'a possi bl e grievance on her behal f, and
Christensen indicated he would talk to Bezenek.

On June.21, 1991, Freschi attended a two-hour | uncheon
meeting of the UPM Executive Cbuncil at a local restaurant.
Present were Christensen, Lansing, Kamer, Alice Rocky (Rocky),
Bar bar a Bonander (Bonander), Doh Fosse (Fosse), Fearnley and
Ni kki Lanmott (Lamott). In her presentation as UPM budget
moni tor, Freschi testified, she told those in attendance that
Stetson had joined the faculty at the hi ghest level, Step 16,
whereas Freschi herself had entered at Step 11. According to
Freschi, Lansing noted that UPM had given Fréschi perm ssion to
send an exploratory letter to the District questioning her own
step placenent in relation to Stetson's. (Prior to the June 21
Executive Council neeting, Freschi said she had a discussion with
Lansing in mhich she was told to proceed with the grievance, but
that she should first send a letter to Mar garet Runford
(Runford), Adm nistrative Dean of Human Resources.) An
exploratory letter of this type typically precedes a grievance.
Freéchi testified that Lansing told her he had consulted with
Bezenek, who agreed that an exploratory letter should be sent as
an initial step in the grievance process. At the June 21

Executive Council neeting, Freschi testified, she reported that
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Bezenek had spoken to Chrisfenseh and Lansing, and seened to say-
that a grievance was in order.
Freschi sent a letter to RUnford, dated June 27, 1991,
requesting an imedi ate review of her own salary placenent:
| amwiting to requeét an inmredi ate revi ew
of ny placenent on the faculty salary

schedule resulting fromny reassignnent to
the Bargaining Unit in June 1987.

At the tinme, | was placed on Level 10 and
wi || comrence Level 14 for the upcom ng
academ c year. | am concerned that at the

time of ny reassignnent | may not have
received full consideration for ny prior
years of teaching experience at the Coll ege
of Marin and at the University of California.
| al so have docunent abl e work experience,
relating to the teaching of Italian, which
beli eve was not counted at the tine.

As you can understand, an error in ny
pl acenent on the salary schedule could have
inplications for the loss of pay and interest
associated with it. :
| would be readily available to provide any
docunent ati on necessary to help you in this
revi ew. -
On August 1, 1991, Freschi filed a grievance under the
col l ective bargaini ng agreenent. She alleged that her step
pl acement, effective in 1987, was incorrect because she was not
gi ven appropriate credit for her experience. As of the close of
this hearing, the grievance had not proceeded to arbitration

Christensen's testinmony: Christensen's testinony differs in

material respects fromthe testinony given by Freschi concerning
the conversations they had during the summer of 1991.

Chri stensen said he returned fr6n1Europe on June 5 and had no
conversation with Freschi until the June 21 Executive Counci
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meeting. At that neeting, acCording to Christensen, Freschi did
'not raise the topic of her step placenent, nor did she bring up
Stetson's placenent. In fact, Christensen said that Freschi
contributed very little during the entire nmeeting. He recalled,
however, a brief post-neeting conversation with Freschi in the
parking | ot where Freschi conplained about her own step |

pl acement. The gist of this conplaint, according to Christensen
was only that Freschi had not received appropriate credit for her
experience (in an Italian bank and as a teaching assistant), but
it was not until July or August.thaf Freschi eventually told
Christensen of her Step 11 placenent.

Even if Freschi had nentiohed her precise step placenent
after or during the June 21 neeting, Chri stensen testffied, It
woul d have meant very little for purposes of providing notice in
this case. Know edge of the precise step placenent does not
reveal the criteria used to arrive at a particular level. One
needs to know nore about a person's background, e.g., work
experience and whether a person had been placed on the
certificated scale at sone earlier point in their career, before
a step pl acenent can be eval uat ed. In Freschi's case, for
exanpl e, Christensen testified that he was then under the
erroneous inpression that Freschi had been an instructor in the
District previously, and presunﬁbly had al ready been placed on
the certificated salary schedule at that tine.

At the end of the parking lot conversation on June 21, 1991,

Christensen said he referred Freschi to UPM Gi evance Oficer
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Bernadine Allen. At this point, Christensen had no know edge
that Stetson and Gai z had been reassigned to the faculty.
Christensen testified that there was no discussion of Nancy
St et son. _

In addition,.Christensen testified that on June 21 he coul d
not have nentioned that he tal ked to Bezenek about a grievance,
because he did not talk to Bezeﬁek after returning from Europe
until late July or early August.

Finally, Christensen said he had anot her conversation in
July or August, 1991, after Freschi filed her grievance, which in
key respects is nore consistent wth the conversation Freschi
clains occurred on June 21. In Christensen's view, Freschi
confused the June 21 conversation with the July/ August
conver sati on.

Lansing's testigony: Lansing testified that he had no
di scussions in May or early Juné 1991 about service credit for
step placenent of managers in general or about Stetson's step
pl acenment in particular. He said no one who attended the May 23
meeting (Lansing attended for only a short period) subsequently
.inforned himthat these topics had been raised at the neeting.
Lansing al so testified that Freschi did not raise Stetson's step
pl acenment or her own placenent at the June 21 neeting. Nor, he
testified, did Freschi indicate on June 21 that Christensen had
previously tal ked to Bezenek.

Lansing testified that he talked with Freschi about her

experience credit and potential grievance only once before she
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made the initial inquiry to Runford on June 27, 1991. Lansing
first said he talked to Freschi.about the matter sonetine after
June 21, possibly on June 24 or on June 27. Later, when asked if
t he di scussion was on June 21, 1991, he responded "it may be."

But Freschi's concern during this entire tinme frame, according to
'Lahsing, was limted to her opinion that she had not received
appropriate credit for certain prior work-rel ated experience; her
_concern, at least at that point, did not invoIVe t he broader
i ssue of step placenent. Nevertheless, Lansing conceded that she
“may have" nentioned her step placenent.

I n any event, on June 27, 1991, Lansing too sent an inquiry
to Runford seeking the District's policy covering the granting of
service credit for salary schedul e pl acenent. Lansing's inquiry
to Runford was pronpted in large part by the District's adoption,
on June 25, 1991, of a witten retreat rights policy for
managers, and also by his general know edge that certain nanagers
were joining the faéulty.

Lansing, UPM president and forner grievance officer,
convincingly testified that concerns of the type raised by
Freschi are not uncommon in the.u strict, and are routinely
“handl ed by referring the enployee to the personnel office.

Mor eover, because di sputes at this stage typically involve nere
placenEht errors and enployees tend to treat salary step

pl acenment as a private matter, UPM does not ordinarily get

i nvolved at this stage. It was for these reasons, Lansing

testified, that he did not get involved with the specifics of
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Freschi's individual claimat such an early stage. It was only
| ater, when the District refused to adjust Freschi's step
pl acement based on her prior experience, that Lansing counsell ed
Freschi to file a grievance.

Lansing testified that, as:of June 27, he had no persona
know edge of the Stetson and Gaiz placements. It was not until a
| ater UPM Executive Counci l neeting that Council nenbers exam ned
board agenda itens and learned for the first time of the step
pl acement of Stetson and Gaiz. During the discussion at that
meeti ng, Council nenbers discussed the work history of Stetson
and Gai z and specul ated that their placenent at Step 16 was
inpropér. By this tine Freschi-had filed her grievance.
| During the sumrer of 1991, Lansing testified, he and ot her
UPM representatives had a general know edge that certain managers
were in the process of joining the bargaining unit, and the step
pl acement of retreating managers was reflected in board agenda
‘items. However, Lansing said that t hese docunents did not
provi de adequate notice for at |east two reasons. First, agenda
itenms are vol um nous docunents, not designed to call attention to
step placenent of particular individuals. Second, although the
docunents include the step placenent, know edge of step and
col um pl acenent does not necessarily enabl e a person to
deternmine the criteria upon which the placenent was based.
Presumabl y, Lansing conceded, one could figure out whether a
particul ar placenent was correct if one knew the work history of

an individual, but the work history is not included in these
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docunments. In Freschi's case, for exanple, Lansing said that
during May and June 1991 he was aware only that Freschi was a
former adm ni strator who had been placed on the faculfy sal ary
scale a few years earlier, but he did not know her enpl oynent

hi story in general or whether she had previously:-been placed on
the salary scale in particular.

QG her UPM w tnesses: Qther witnesses who attended the
May 23 and June 21 neetings testified in a manner which casts
consi derabl e doubt on Freschi's testinony. Bob Petersen
Freschi's nei ghbor and personal . friend who tutored Freschi's
daughter, attended the May 23 neeting. He testified that Freschi
sai d not hing about her step placenent, and Stetson was mentioned
only in the context of a budget-connittee di scussi on about salary
savings if her managenent position was left vacant by the
District. Petersen said he was."quite sure" that Freschi never
menti oned salary step placenent because he woul d have renenbered
her raising such a personal matter.

Henry Fearnly, who attended both the May 23 and the June 21
neetings, testified that Freschi did not conplain about her step
pl acenment at these neetings, nor did she raise the placenenf of
‘Nancy Stetson as an issue. There is nothing in Fearnley's notes,
made at the tine of the neetings, whi ch suggests ot herw se. Like
Petersen, Fearnley said Stetson was nentioned only in the context
of savings which mght be realized if her former position was

left unfilled. Thus, Fearnley and others were aware that Stetson
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was reassigned to the faculty, but her step placenent was not
di scussed.

Fearnley testified that he becane‘outraged at a July 9,
1991, Executive Council neeting, upon learning for the first tine
of the step placenent policy aphlied to forner managers.
(Fearnley was a department chairperson and .not even department
chairs had been notified of the'policy, he said.) This was the
first tinme Fearnley |earned of the step placenment of former
managers on the certificated sa[ary scale, thus indicating that
the matter was not discussed at the earlier nmeetings, as Freschi
cl ai ns.

Anot her witness, MIllard Mdxrgen, attended the May 23, 1991,
budget committee neeting. Hs testinony corroborated that given
by Fearnley in all materi al fespects. In fact, Morgen testified,
he viewed the step placenent dispute as a significant natter‘and
he woul d have recalled any such discussion if it had occurred.

Bezenek's testinony: Bezenmek disputed Freschi's t esti mony
that she conplained to hin1in'Nhy and early June, 1991, about her
step placenent. He convincingly testified that on June 25, 1991,
Freschi told himfor the first tine of her concern about step
pl acenment .

As background to this conversation it nust be recalled that,
since 1987, Bezenek had represented Freschi in a separate |awsuit
against the District stemmng fromher denotion to the faculty at
a loss of approximately $12,000 per year in salary. As

settlenent of this lawsuit enmerged and the action drew to a
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cl ose, Bezenek and Freschi had a conversation, on June 25, 1991,
about a District settlenment offer which contained a waiver clause
covering all clains against the District. During this
conversation, according to Bezenmek, Freschi stated a concern
about her step placenent, and asked Bezenek if it could be dealt
with as part of the settlement. According to Bezenek, he becane
"incredul ous" at the idea because he had represented Freschi for
years and now, on the eve of settlenent, she injected a new issue
into the proceedings. Nbreover; Bezenek felt the step placenent
i ssue should be dealt with by UPM  Bezenek testified that, as
counsel to UPM he declined to éngage in a discussion with
Freschi about step placenent, suggesting instead that she contact
the union for advice on how to proceed. Eventual ly, a settlenent
agreenent was finalized which did not include the step pl acenent
I ssue.

Prior to June 25, 1991, Bezemek testified, he had no
di scussions with any UPM representatives about Freschi's step
pl acement. It was not until August 1991 that he di scussed the
matter with Christensen for the first tinme, as Christensen
testified.

Further, the docunentary evidence shows that Bezenek and
Freschi exchanged several telephone calls during May and June,
1991. However, Bezenek described as "absolutely Iudicrbus"
Freschi's assertion that they d{scussed a grievance-or Freschi's

step placenent during these conversations.
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Bezemek conceded that the concept of an error in her
pl acement was raised earlier in the context of settlenent
di scussions concerning the lawsuit, but only to the extent that
it had salary inplications. In addition, during the course of
di scovery proceedings in Freschi's litigation wth the District,
Bezemek received docunents which confirned that Freschi had been
placed at Step 11 in 1987. Bezenek said he did not pay nuch
attention to her step placenentibecause it was not material to
the issues raised in the lawsuit. Further, he said, in reading
vol um nous docunents during discovery, he did not pay nuch
attention to Freschi's enploynment history because it too was not
a central issue in the case. Thus, during the course of the
litigation, Bezenek did not becbne aware if Freschi had been
pl aced on the certificated salary schedule prior to joining the
managemnment ranks.

Finally, Bezenek testified that he is not authorized to
accepf notice of changes in negotiable itens on behalf of UPM
He said he represents approximately thirty unions and it would be
I npossi ble to practice |abor lawif his duties enconpassed
acceptance of such notices on behalf of his clients. There is no
evidence in the record ;hat Bezemek, who has represented UPM for
several years, has ever accepted notice on.behalf of .the union.

Based on her deneanor on the witness stand and the overal
content of her testinony, Freschi's testinony to the effect that
she told UPM representatives or Bezenek of her step placenent

concerns prior to June 24, 1991, is not credited. The reasons

38



for this conc]usion are nore fully set out in the discussion
section of this proposed deci sion. |
I11. UPM Request for Salary Placenent Criteria and Negoti ations

In October 1990, Lowney began work on a series of draft
gui del i nes covering placenent and novenent on the certificated
salary schedule. H's intent was to nenorialize-in one document
the practices of the departnment with a view towards consistency.
During the drafting process, Lowney received verbal input from
Mof fett about past practices.

In drafting the guidelines, Lowney said he started with
District policies, sections 309 and 309.5, as well as the old
formula for crediting noncredit -instruction (45 hours equals one
unit). Anong other things, he incorporated I nterpretations of
policies that had been made in jndividual cases, as well as
material fromthe current contract.

As an i ndependent docunent, the gUideIines drafted by Lowney
"was never ‘used in placing any former -adm ni strator on t he
certificated salary schedule. The District continued to rely.on
what it believed to be established practices in naking step
pl acenents while Lowney was devel opi ng his docunent.

Before Lowney conpleted the process of drafting the
gyidePines, the District, in June 1991, adopted a policy covering
retreat rights for managers. Although the policy itself did not
expressly address step pIaCenenf or credit for morkfrelated
experience, it pronpted Lansing' s June 27, 1991, request for the

criteria used by the District in pl acing former managers on the
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certificated salary schedul e. Lansi ng knew that sone nﬁnagers'
were entering the unit and he wanted to knom1hom/they wer e bei ng
pl aced on the salary schedul e.

In response to Lansing's request, the District provided UPM
with a docunent entitled Personnel Ofice Cuidelines
("guidelines"), the latest draft prepared by Lowney. However, it
did not do so until Cctober 4, 1991,

As stated earlier, the guidelines contained a conpilation of
i nformation from several sources. Anong other things, the
gui del i nes covered, in general terns, various aspects of éalary
step placenment of former managers. As would |later energe during
the course of discussions betmeén the parties, the District
interpreted the guidelines as representative of the past practice
used to place fornmer managers on the certificated salary
schedule: In addition, rules such as those enbodied in the
Padover meno woul d eventually surface. |In any event, production
~of the guidelines pronpted a request by UPMto negoti ate.

In the fall of 1991, the Eistrict and UPM were invol ved in

limted reopener negotiations.’” Christensen-was chief negoti ator

'"The current contract between the parties is for the term
1990-1993. Article XXIl includes the follow ng zi pper clause.

Thi s docunent conprises the entire Agreenment between the
District and UPM AFT, 1600, on the matters within the |awf ul
scope of negotiations. Subject to the decision of PERB, UPM
and the District shall have no further obligation to neet
and negotiate, during the termof this Agreenent, except as
ot herwi se provided for herein, on any subject whether or not
said subject is covered by this Agreenment, even though such
subj ect was not known nor considered at the tine of the
negotiations leading to the execution of this Agreenent.
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for UPM and Paul Loughlin was chief negotiator for the District.

Prompted by receipt of the guidelines during the prior week,
UPM on or about Cctober 10, 1991, denanded to negotiate over the
District's criteria for placing nmanagers on the certificated
sal ary schedule. Christensen prem sed the demand on .his belief
t hat thé gui del i nes furnished to UPMby the District contained
negoti abl e subjects including, anong other things, initial step
pl acenent of hanagers on the salary schedule. In the process of
menorializing its practice in witing, UPMasserted, the District
had adopted nodifications of existing practices.

Loughlin was not personally famliar with the criteria that
the District used for step placenent. He understood from
Runford, who was a nenber of the District's negotiating team
that the guidelines sinply menorialized the District's past
practice. Loughlin's initial response to Christensen was that

the contract contained a zipper clause, and the District declined

"“"to'engage in salary discussions during the termof the contract. ...

At a subsequent negotiation session on Cctober 29, 1991, UPM
rai sed the subject again. Loughlin told Christensen that the
subj ect was not negotiabl e because the guidelihes reflected the

District's past practice.® He asked Christensen to identify any

8Loughin's coments regarding past practice may not have
been on October 29. As indicated above, nuch of the di scussion
centered on the negotiability of various parts of the guidelines.
At various tinmes during these neetings, however, discussions also
enconpassed whet her the guidelines were in accord with past
practice. Christensen at first was unclear that the guidelines
represented a change in practice, so the parties spent sonme tine
clarifying the neaning of the express |anguage in the guidelines.
Eventual ly, it appears that Christensen concluded that the

41



areas that did not reflect past practice, and, while not
concedi ng negotiability, he indicated he was willing to discuss
the matters. Christensen responded that he would be willing to
di scuss the guidelines to see if sone consensus coul d be reached
regarding their content, while holding his argunent on
negotiability in abeyance. The parties then spent tinme review ng
the District guidelines. |

The gui delines were discussed again on Novenber 12, 1991;
but little progress was made. Many of the guidelines were not in-
di spute. But Christensen indicated that when the District
menori ali zed the Iohg and conpl ex practice of step placenent,
certain nodifications of the practice occurred and these
t herefore becanme negotiable. In the union's view, nodification
of the Step 7 limt was perhaps the key change. As of this tine,
according to Christensen, he felt that he had received adequate
assurances that the guidelines did not affect what he considered
to be a blanket Step 7 limt.

At anot her neeting on Deceﬁber 6, 1991, UPMpresented a
written proposal to.nndify t he gui delines in various ways. It
included a proposal limting former administrators who enter the
faculty to placement at Step 7. There had been no detail ed
di scussi on Qf a Step 7 limt prior to the District's receipt of

the UPM proposal. UPMviewed the Step 7 limt as a fair and

guidelines represented either a change in practice or

i mpl enentation of a newpolicy. It is unclear fromthe record as
to when this occurred. Because the timng of the past practice
di scussion is not dispositive of any issue herein, no finding is
made on this point.
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equitable way to protect its right to determne the salary of
i ndi vidual s reassigned to the unit.

During the Decenber 6 neeting, the Stetson and Gaiz step
placénents were mentioned. Apparently fearing |lawsuits, Loughlin
said that coonmtnents had been given to managers, who woul d have
| egal clainms against the District if their step pfacenents wer e
altered at this juncture. Ei ght or nine previous adni ni strators
who had returned to the unit had been granted credit for their
.adninistrative service. Loughlin said that it was a |ongstandi ng
practice in the District to grant adm nistrators year-for-year
credit for the tine they spent in administration when they
returned to the faculty. The District renmained adamant in its
position that the guidelines were not negoti abl e. ®

Chri stensen and Loughlin nmet again on Decenber 19, 1991.

The parties' respective positions with respect to negotiability
remai ned unchanged and little progress was made. Although

di scussions continued, the main stunbling block continued to be
t he pl acenent of managers on the salary schedule, especially the
Step 7 limt. It was shortly after the Decenber 19, 1991,
nmeeting that Christensen contacted Bezenek and they decided to

file an unfair practice charge.

°The District disputes the assertion that Loughlin, during
the neetings, said the District was concerned because of step
pl acement comm tnments to former nmanagers. In addition to
Christensen's testinony, the contenporaneous notes of UPM
~negotiator Henry Fearnley confirmthat Loughlin said step
pl acenment of managers was not negotiable, and the District feared
| awsui ts because of commtnents given to former managers.
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The parties net again on January 16, 1992. They had agreed
on several itens by this tine, but t he subject of step placenent,
especially the Step 7 limt, remained outstanding. A fina
meeting, on January 22, 1992, did not result in any change in
posi tions.

MIler and Lansing met in February 1992, and discussed step
pl acement of forner managers. According to Lansing, MIler said
she could not negoti ate about the step placenent of forner
managers or the District would be sued by affected managers.

M Il er agreed that she made these comments to Lansing, but she
‘testified that the comments were based on potehtial | awsui ts
under the Education Code.

| V. Post-Conplaint Step_Placenent of Former Managers

After the conplaint was issued in this case, several forner
managers were reassigned to the faculty. On July 17, 1992, the
conpl aint was anended to add the step placenents of three forner
manager s. |

El ai ne McLevi e was reassigned, effective July 1, 1992, from
Vice President, Academc Affairs, to a faculty position teaching
English. She was placed at Step 12 on the salary schedulé.
~Wile an adm nistrator, MlLevie had taught an English class in
the spring of 1990, and pl aced on the sal ary schedul e at that
time.

McLevie received credit for five years of.- admi nistrative
service in the District and six years of pre-District experience.

Her pre-District experience credit was capped at Step 7, although
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it exceeded 22 years. MlLevie had 13.5 years of prior college
teaéhi ng and nine years of college adm nistrative experience
béfore joining the District.

Myrna M|l er served as Ool.lege of Marin president from
August 1985 to June 30, 1992. Mller had seven years of pre-
District college teaching experi.ence in biology and six years of
academ ¢ administrative experience. After coning to the
District, she taught a credit class in 1986. |

Effective July 1, 1992, MIler joined the faculty as a
bi ol ogy instructor, Step 14. Mffett capped her 13 years of pre-
District teaching and adm nistrative service at Step 7, and '
advanced her seven steps for her seven years admnistrative
service in the District. |

Kent Lowney was the Distri(_:t's personnel director fromJuly
1981 unti I_ July 1, 1992, when he was reassi gned to the faculty.
In 1987, the District reclassified Lowey's position from
classified to certificated, although the duties did not change.
Lowney now teaches a work experience class and a business class
in personnel finance. -

On May 4, 1992, Mffett credited Lowney with six of his 20
years of pre-District admnistrative service in addition to his
11 years service as personnel director. She placed Lowney at

Step 16.

V. Notice to UPM Regar di ng Managers Returning to the Unit
As part of its statute of limtations defense, the District

contends that UPM through several sources, has been aware of the

45



step placenment of fornmer managers on the certificated salary-
schedul e. These are: (1) dues deduction lists; (2) staffing
pl ans; and (3) payroll records. .

A.  Dues Deduction Lists

The District's payroll department receives fromthe Marin
County Superintendent of Schools a nonthly report |isting, by
enpl oyee, the dues withheld for paynent to UPM Each nonth the
District sends a copy of the updated list to the UPMtreasurer
with a check for the total dues paynent.

The report for August 31, 1987, shows the addition of
Freschi's and Yaryan's nanes and w thhol di ng of UPMdues. Their
‘nanes appear again on the August' 1988 list. The lists for 1990
and 1991 refl ect dues deductions for Yaryan, Freschi and
Dougl ass.

B. Staffing Plans

In June of each year the District sends a tentative budget
for the next fiscal year to the board of trustees. Thereafter, a
nodi fi ed budget is sent to the board for approval.

These documents reflect the District's staffing plan,

- showing all perrranent enpl oyees and the accounts out of which
they will be paid. Lewey regul érly di stributes copies of this
information to all persons on her distribution list, including
UPM  There are public hearings '.on t he budgets, and the budget
docunents are available to UPM

The District's budget for 1986-87, distributed by Lewey to

UPM in accordance with her regular practice, contains a staffing
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plan listing Freschi and Yaryan as managenent enpl oyees. After
returning to the unit they were listed in the 1987-1988 budgets
as instructors paid out of certificated full-tinme faculty
Laccounts. Dougl ass, listed as a manager in the 1987-1988
‘tentative and adoption budgets, was listed as a faculty menber in
the tentative and adoption budgets for 1989-1990.

C. District Payroll Records
From approxi mately 1985 to m d- 1990, Manus Monroe (Monroe),

monitored District financial records to assure conmpliance with
the District's obligations under a consent decree in the so-
called 50 percent lawsuit. Monroe nmet several tinmes a year with
Scott MIler, the District's Drector of Fi scal Services. Monroe
reviewed the District's instructional and noninstructiona
expenses for purposés of nonitoring the consent decree. He al so
nonitored District conpliance with a side agreenent on reporting
manager's teaching sal aries.

In this context, Monroe reviemed.the "Pay 230" payrol
report, which lists all Di strict enpl oyees by nane, accounts from
which they are paid, conpensation rate and gross pay. The Pay
230 report is conpiled on a yeaf-to-date basis for each payroll
and at the end of the fiscal year. Monroe received both the
current reports and the conpleté fiscal year reports for the |ast
three years. In addition to the Pay 230 reports thensel ves,
Scott MIler provided Monroe with a dictionary of the account
codes used in the Pay 230 reports and answered Monroe's questions

about the report.
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In 1990,  Freschi was appoihted budget nonitor, a position
she held for the last three senesters of her two-year service
with the UPM Executive Council. As budget nonitor, Freschi had
access to District financial records and reviewed District
payroll reports showi ng nanmes and sal aries of adm nistrators and
faculty menbers in the District.

Using information in the Pay 230 report, one can calcul ate
the step placenents for nmanagers who have returned to the
faculty. For exanple, the report shows two nonthly paynents to
Freschi, for July and August 1987, at the rate of $3,488.83.

- This translates into an annual salary of $41,865.96, or Step 11
on the salary schedule. Simlarly, Douglass's conpensation as an
instructor, after her reassignnent to the faculty from managenent
in January 1989, could simlarly be calculated by conparing her
conpensation with the salary schedule to show her placenent at
Step 12.

VI. Paying Managers o Teach

The contract between the parties provides, at Article
8.10. 1:

A managenent enployee will teach no nore than
one (1) credit class per year, wthout UPM
approval , except that there shall be no limt
on the nunber of "contract" (non ADA
generating) courses offered in the comunity
servi ce program whi ch a managenent enpl oyee
will be allowed to teach. . . . (A "credit
class" is defined, for purposes of this
article, as one class or 3 units, whichever

is larger, or 10% of a non-teaching
assi gnnent.)
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The provision allow ng managenment enployees to teach one credit
class wi thout UPM approval first appeared in the 1984-1987
contract. The purpose of the contract provision was to encourage
-managers to maintain teaching skills by staying involved with the
instructional program :

In February or March 1987, the parties negotiated a side
agreenment, which nom/appears in;the contract regarding the
' chargi ng of managenent teaching'salaries for purposes of
reporting under the 50 percent lawsuit.!® UPM President Tara
Fl andreau and District Presidenf Myrna M1l er, who negotiated the
agreenent, had no di scussions about whether managers moﬁld be
pai d an anount above their salary as full-tinme managers to teach
a class. At that tine managers were not being paid an extra

anount to teach a cl ass.

Y The side agreement provided:

Effective July 1, 1986, a nmanagenent
enpl oyee who teaches in the credit
program my have the teaching portion of
hi s/ her salary charged on the
instructional side of the 50 percent

cal cul ati on.

The portion of salary charged shal
be 80 percent pro-rata pay per unit
after determning the

adm ni strator's placenent on the
"Permanent and Tenporary Credit
Certificated Salary Schedul e"
according to the sane criteria used
for all other credit instructors.

The "80 percent" rate is based on the rate paid part-tine
i nstructors.
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At a board neeting on Decenber 6, 1988, the District
approved Ml ler's recomendati on that managers be paid to teach a
class outside of their nanageneht position, and that the
foll owi ng paragraph be added to the nanagenent salary schedul e:

Managers may teach a class, outside of .their
regul ar workweek in their nmanagenent
position, with the approval of the

Superi ntendent/President. Pay for the
teaching assignnment will be conputed at the
overload rate for the certificated salary

pl acement to which the manager is entitled.
Teachi ng assignnments shall not conflict with

any provisions of collective bargaining
agr eenents.

The "overload rate" is 60 percent, |ower than the 80 percent rate
included in the side agreenent.

M Il er proposed the anendnént as an incentive for managers
to acquire classroom experience, and because it seened fair to
conpensat e managers who taught in addition to their nanagenent
duties. Mller admtted that, prior to Novenmber 11, 1988,
managers were not paid extra to'teach cl asses.

The Novenber 9, 1988, and Decenber 6, 1988, neeting notices
and agenda iteﬁs, contéined t he recommendati on t hat managers be
paid to teach a class outside of their regular managenent
wor kweek. These were distributed to Flandreau in advance of the
board neetings. The m nutes of the Decenber 6, 1988,‘neeting
reflecting the change were distributed'to UPM bef ore the next
board nmeeting in January 1989. The minutes of the Decenber 6
1988, neeting expressly describe a "Minagenent Sal ary Schedul e
Change" which woul d "aIIOM/paynént of managers for teaching
assi gnnent beyond their managenent jobs."
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Followng the District's approval of the salary schedul e
amendnent in Decenber 1988, the managenent sal ary schedul e
itself, with the provision allow ng managers to be paid to teach
a cl ass, meht to the board in public neetings at which revisions
"to the nanagénent sal ary schedul e were consi dered or m nutes of
boar d neetihgs approved several times prior to 1992. On each of
t hese occasi ons, the nanagenent;salary schedul e was contained in
an agenda itemincluded with the neeting noti ce.

Fl andreau testified that, as UPNIpresident, she received
board agendas and board itens referenced in the agenda prior to
the board neeting, and checked themto see whether there was
anything of interest to UPM Hbmever, whi | e she recall ed
receiving the packets containing revisions of the managenent
sal ary schedul e, she had no recollection of receiving specific
i nformati on concerning the new policy designed to pay nmanagers
extra for teaching. On this point, Fl andreau testified that she
“typically reviewed board agenda itens and m nutes of board
meetings to identify actions in-negotiable areas which affected
t he bargaining unit she represented. Since the board packets in
evi dence here coVered only the ﬁanagenent sal ary schedul e,

Fl andreau testified, she would not have necessarily paid any
attention to their contents.

Pursuant to the District's authorization to.pay managers to
teach at the overload rate, fromthe fall of 1988 through the
spring of 1991 approxi mately teh courses were taught by managers.

According to Lowney, this represented an increase in about "two
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or three" courses fromthe nunber of courses taught by nmanagers
in the past. |

By review ng the Pay 230 report, it is possible to calculate
if a manager was conpensated f or teaching a class in addition to
“hi s/ her regul ar managenent salary by reviewing the so-called-
"1205 accounts" for a manager during a specific time period,
totaling those accounts and conparing the total with the
manager's rate on the nmanagenent salary schedule in effect at
that time. Amounts paid under fhe "1300 account”™ in addition to
t he managenent salary would reflect extra conpensation to the
manager to teach

Freschi | earned in.1990_fron1adninistrators Panmela M ze
(Mze) and George Kozitza (Kozitza) that Stetson had been paid to
teach classes in the District. .At that tinme Freschi was a nenber
of the UPM Executive Council. Wile Freschi served on the
Executive Council, she testified, there were discussions
beginning in the fall of 1990 about naﬁagers being paid to teach
classes in the District. As a result of these discussions,
Freschi said Lansing was to check with Myrna MIller to-confirmif
managers were being paid to teach. The subject was brought up
again in the Executive Council in the spring of 1991 in
conjunction with the budget shortfall and discussion of ways to
curtail expenditures to avoid |layoffs. At that tinme, according
to Freschi, the Executive Council discussed whether this was a
vi abl e cost saving nmechani sm In contrast to Freschi's

testinony, Lansing said this topic was never raised during
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Executive Council neetings. He said he talked to MIIer about
it, but he received no indication that nmanagers were being paid
to teach. He learned that managers were being paid to teach
during fhe course of the hearing in this case.

| SSUES |

1. Whether the placenment of former admnistrators on the
certificated salary schedule is a negotiable subject under EERA?

2. \Whet her the placenent of former administrators on the
certificated salary schedule is - -covered by the collective
bar gai ni ng agreenent ?

3. \Whether the District has unilatefélly i mpl emented a
'policy of placing forner adniniétrators on the certificated
salary schedule in violation of its obligation to negotiate in
good faith under EERA?

4. \Wether the District unlawfully refused to negotiate
about criteria for step placenent of former managers from October
1991 to February 19917

5. Whether the District unlawfully bypassed UPM and deal t
directly with forner managers mho entered the faculty unit?

6. VWhether the District breached its obligation to
negotiate in good faith when it'unilaterally adopted a policy

payi ng managers for teaching?

DI SCUSSI ON
Ig'xhg pl n f_forner inistr [ n the certifica

salary_schedul e pegoti abl e _under

UPM ar gues that placenent of forner managers on the
certificated salary schedule is a negotiable subject under EERA
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The District argues that since managers are excluded from
coverage under EERA they may not be represented by an excl usive
representative for purposes of neeting and negotiating with a
public school enployer. The decisions to reassign admnistrators
to the faculty unit in this casé were nmade whil e these.enpl oyees
were still in a managenent status. Therefore, the District
concludes, the topic of salary échedule pl acenent of forner.
managers is not within the scope of representation under the Act.
The scope of representation in EERA section 3543. 2,
-expressly makes negoti abl e "wages, hours of enploynent, and other
terns and conditions of enploynent.” Plainly, placenment of
i ndi viduals, including former managers, on the salary schedul e
when they enter the bargaining unit involves "wages" and is
t herefore negoti abl e under the express terns of the Act. (See

Remington Arms Co. (1990) 298 NLRB 266 [134 LRRM 1024].)

It is noted that the former managers at issue here have
‘retreat rights under the Education Code, and they were assigned
at a tine when they were in a managenent status. These factors
arguably inplicate the District's managerial prerogatives and
Educati on Code supersession issues. However, neither factor
relieves the District of its obligation to negofiate.

When faced with scope of representation questions which
arguably invol ve managerial prerogatives, the Board has applied
the followng test. A subject is negotiable even though not
specifically enunerated if (1) it | ogi cally and reasonably

relates to hours, wages, or an enunerated termand condition of
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enpl oynment, (2) the subject is of such concern to both nanagenment
and enpl oyees that conflict is likely to occur and the nedi atory
i nfluence of collective negotiations is the appropriate neans of
resolving the conflict, and (3) the enployer's obligation to
negotiate would not significantly abridge his freedomto exercise
t hose manageri al prerogatives (including matters of fundanenta

policy) essential to the achievement of the District's mission. ...

(Anahei m Uni on Hi gh School District (1981) PERB Decision No. 177,
pp. 4-5.) :

There is no question here that placenent of fornmer managers
on the negotiated salary schedule relates to wages. It is also
beyond dispute that this topic is of great concern to both
managenent and enpl oyees, conflict has occurred and collective
negotiations is the well established nechanismto resolve salary
di sputes of enployees. In fact, the parties since approximtely
1980 have had a relatively stable bargaining relationship in
whi ch they have negotiated several contracts including salary
schedul es which cover a variety'of classifications. There is no
evidence in the record which suggests that the medi atory
i nfluence of collective negotiafions is not the appropriate
method to resolve this conflict. |

The question renains whet her negotiating about the Salary to
be paid forner nmanagers here woul d significantly abridge the
District's manageri al prerogatiyes essential to achievenent of

its mssion. This question must be answered in the negative.
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The District argues that if step placenent of nmanagers were
a negotiable topic, it would effectively-be required to negotiate
wi th UPM over the reassignnent of its managers. This
requi renment, the District contends, is contrary to the governing
board's plenary authority to reassign nmanagers and precl uded by
EERA.  This contention overlooks the fact that the reassi gnnents
at issue here mére not from one managenent position to another,
obvi ously a nonnegotiable topic. These reassignnents involved
former managers who, for a variéty of reasons, found thensel ves
in the position of |eaving managenent and joining a bargaining
unit represented on an exclusive basis by UPM This type of
reassi gnnent and fhe pl acement of forner managers on the
certificated salary schedule is not the kind of core manageri al
deci sion, recognized by the Board in the past, which goes to the
heart of the District's ability to fornulate policy and carry out
its overall mssion. (See e.g., Stanislaus County_ Departnent of
-Eduggxioh (1985) PERB Deci sion No. 556; State of California

(Departnent of Personnel Administration) (1986) PERB Deci sion No.
574-S.) - '

| Further, this record contains no concrete evidence that
'negotiating about the placenent of fornmer managers.woul d inpact
the District's ability to carry out its mssion. The

reassi gnment of the managers at issue here was nore in the nature
of a basic personnef deci sion, and it involved placement on a

sal ary schedul e which had already been negotiated with UPM

Placement of individuals fromoutside the unit on the negotiated
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sal ary schedul e, using criteria:unilaterally determ ned by the
District, not only involves no fundanental nmanagenent
prerogative, but it also carries the risk of severely underm ning
and destabilizing the bargaining rel ati onshi p.

Based on the foregoing, it is concluded that negotiating
“about sal ary step placenent of forner managers does not run afou

of the third prong of the Apaheimtest. (See al so Remi ngton Arns.

Co., supra.)

Nor does the fact that managers are entitled to retreat
ri ghts under Education Code, section 87457 et seq., render the
pl acenment of forner managers nonnegotiable. The rel evant
Educati on Code sections relied on by the District (see e.g.
-Educati on Code section 87458) prdvide only that managers have
certain retreat rights. These sections are conpletely silent as
to the amount of conpensation to be paid fornmer nmanagers once
they | eave managenent and becone teachers in the bargaining unit.
“In the absence of Education Code | anguage which "clearly
evi dences an intent to set an inflexible standard or insure
i mmut abl e provisions,” as to the salary placenment of retreating

managers, negotiations about this subject should not be

precl uded. (Heal dsburg Uni on High School Digtrict and Heal dsburg
Union School District (1984) PERB Decision No. 375, p. 7; see

also San Mateo Gty _School District et al. v. PERB (33 Cal.3d 850
[191 Cal . Rptr. 800].)
Language satisfying this test is not found in the rel evant

- Educati on Code sections governing retreat rights for managers.
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Therefore, the Education Code retreat rights provisions relied on
by the District do not render the topic of salary placenent
nonnegot i abl e.

|s the placenent of former administrators on the certificated
salary _schedule covered by _the Step 7 linmt in the collective

bar gai ni ng_agr eenent ?

UPM argues that step placenent on the certificated salary

schedul e is governed by a series of witten rules, unwitten
practices, and contractual proviéions whi ch have been nutual ly
understood by the-parties for years. The centerpiece of this
argument is the blanket Step 7 linit in the collective bargaining
agreenent. According to UPM the conbination of rules and
practices prevents anyone from bei ng pl aced above the contractual
Step 7 limt. The District, in response, contends that it acted
in accordance with past practice, there has been no nodification
of past practice, and the blanket Step 7 Iimt does not apply to
former managers in any event.

The resolution of this issue turns in |arge part on whether
the contract |anguage which provides that "Step 7 is the highest
entering step for permanent teachers new to the District" covers
former adm nistrators who are placed on the certificated sal ary
schedule. It is well settled, as a general rule, that PERB has
no authority to enforce agreenents between the parties. (Section
3145.5(b).) It is equally well -established, however, that the
Board may interpret contract |anguage to determine if an unfair

practice has been commtted. (Gant _Joint Union Hi gh School

District (1982) PERB Decision No. 196.) Were contractua
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| anguage is clear and unadbiguous, it is unnecessary to go beyond
the plain nmeaning of the contraét itself to ascertain its

meani ng. (Marysville Joint Unified School District (1983) PERB
Deci si on No  314, p. 9.) Fbmevér, where anbiguities exist in
contractual language, it is appropriate to exam ne extrinsic
evidence to ascertain its nmeaning and thus itslcoverage. (1Lbid;
Los Angeles Unified School District (1984) PERB Decision No.. .
407.)

UPM contends that the rel evant |anguage covers all new
teachers in the District, and even forner admnistrators who
enter the faculty for the first time and becone "pernmanent
t eachers" are considered "new' and thus covered by the Step 7
limit. The District points to the words "newto the District,"
and argues that forner adm nistrators are not covered by the Step
7 limt because they have already worked in the District. Each
of these are plausible interpretations of the relevant contract
| anguage. Therefore, it is appropriate to exam ne ektrinsic
evi dence to determ ne the coverage of this contract clause.

To consider extrinsic evidence in this case, one nust reach
back to the period prior to the enactment of EERA.  Several pre-
collective bargaining District policies provided that fa new
menber of the faculty shall not;be recommended for placenent
hi gher than Step 7 on the Certificated Salary Schedul e,
regardl ess of the candidate's cénbination of experiences." This
sentence,_standing al one,. appears to cover all new nenbers of the

faculty, whether they previously worked for the District in sone
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" other capacity or not. However, this statement cannot be read in
isolation. It is part of a larger set of policies, the totality
of which appears to enconpass only hiring of people from outside
the District directly on to the faculty. This is indicated by
conponents of the policy which expressly call for "selection of
personnel " through "sel ection cénnittees," require that positions
be "advertised publicly,” suggest interviewing at |least five
candi dates for a position, and seek student involvenent in then
sel ecti on process.

Nowhere do these policies suggest, directly or indirectly,
that they were intended to covef fornmer admi nistrators who enter
the faculty via the Education Code retreat rights route. Under
t he Education Code, former administrators are not required to
navigate the kind of selection procedures described above and
obvi ously designed to eval uate épplicants from outside the
District. It was fromthis backgrouhd that the Step 7 limt
emerged and eventual 'y found its way into the first collective
bargai ni ng agreenent. Therefore, it is necessary to exam ne
bargaining history to deternmine-if the parties have tailored
their contracts to pernmit application of the Step 7 linmt to
former managers, as ﬁell as to applicants for faculty positions.

During the first round of hegotiations, UPM pr oposed sal ary -
schedul e pl acenment by commttee. This was rejected and a simlar
version of the Step 7 limt refiected in the District's early
policies was placed in the contract. Hence, the initial contract

| anguage provided that the Step 7 Iimt applied to "teachers new
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to the system"” but there was no di scussion about the scope of
this | anguage in general, nor was there discussion specifically
about forner managers. There was agreenment, however, that the
contract would nodify or replace policies inconsistent with its
terms. To this end, Christensen met with Hall and Curtis to iron
out inconsistencies, but the record is unclear as to precisely
what cane of these neetings with respect to the Step 7 limt as
it related to prior District policies.' The record is clear,
however, that there was no discussion concerning application of
the Step 7 limt to former nmanagers.

The next two rounds of.negotiations, 1981-84 and 1983-84
reopeners, included no discussion of the Step 7 limt.

At the end of negotiations for the 1987-90 contract, Lansing
and Lowney discussed the Step 7 clause as paft of an effort to
finalize | anguage. However, their discussion was not one which
sheds |ight on the instant dispute. The term "teachers” was
. changed to "permanent teaéhers"“because-tenporary teachers had
been added to the contract with a Step 3 limt, and the Step 7
| anguage was changed to reflect that it applied to pernanent
teachers. Also, with little discussion, Lansing and Lowney
agreed to change the term "system" to "District.”

Finally, there were no discussions during the negotiations
for the 1990-93 contract concerning the application of the Step 7

[imt to former administrators who enter the faculty.

Hchristensen's best recollection is that the attenpt was
abort ed. '

61



As UPMpoints out in its brief, there have been negotiations
over the years which have resulted in step limts for
specifically identified groups 6f enpl oyees for salary placenent

2 However, these linits were adopted as part of

pur poses. !
narrowy focused negotiations ainmed at expressly identified
‘groups. There have been no agreenents or even di Scussions
between the parties covering placement of fornmer managers.

Based on the foregoing, it is concluded that the District's
pre-collective bargaining policies as they relate to the Step 7
[imt did not apply to former adm ni strators who are placed on
the certificated salary schedule. |Indeed, Pia s Padover neno,

di scussed i mredi atel y bel ow, supports this conclusion. In
addition, although the parties have discussed step limts during
several rounds of bargaining, and in fact have included linmts in
their agreenments, they have never discussed step limts as
applicable to former managers. Therefore, | conclude that .the
parti es have reached no nutually understood neaning for the
phrase "Step 7 is the highest entering step for pernﬁnent
teachers newto the District.” |

The neaning of this |anguage nevertheless is inportant in
resol ving the underlying disputé presented here. Faced with | ack
of mutual Iy understood neani ng of contract |anguage in the past,

t he Board has construed | anguage in accordance with its facial or

pl ai n meani ng. (The Regents of the University of California

2E 9., part-time credit faculty in. 1987 and noncredit ESL
faculty in 1990.
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(1991) PERB Decision No. 907-H) Since the parties have not
nmutual |y placed a special meaning on the words "pernanent
teachers new to the district," the language is to be given its

"ordi nary" meani ng. (Butte Community College District (1985)

PERB Deci si on No. 555, p. 12; see also The Regents of the

University of California, supra, PERB Decision No. 907-H.)

Under this approach, | read the |anguage as containing two
conponents. To fall within the nmeaning of this phrase, an
i ndi vidual nmust be (1) a pernmanent teacher and (2) new to the
District. Also, the contract defines "District" as the "Marin
Community College District." The fornmer nanagers at issue'here,
by virtue of their placenent on the certificated salary schedul e,
are now permanent teachers. But, they are not new to the
District, having worked in the nanagehent ranks previously.
'Therefore, it is concluded that the rel evant contractual | anguage

does not apply to forner nanagers.13

3The District points out that to the extent initia
pl acenment of forner managers above Step 7 is prohibited by the
contract, PERB is without jurisdiction to resolve the dispute.
(Los Angeles Unified School District (1990) PERB Deci sion No.
860.) | have already indicated in a pre-hearing order that,
assum ng the contractual Step 7 Iimt is applicable to forner
managers, the statutory issues presented here (e.g., refusal to
negoti ate about criteria used to credit experience) are separate
al  egations which are appropriately before PERB, even though they
may be inextricably intertwned with a contract provision. See
pre-hearing order of the undersigned ALJ, dated June 12, 1992,
pp. 7-8. However, since | have concluded that the collective
bar gai ni ng agreenent does not cover the step placenent of former
managers, - the deferral issue is not presented here and there is
no need to consider the District's renewed notion to dismss
based on deferral grounds. See District's Opening Brief, p. 6,
fn 1. ' -
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Has the District unilaterally_established a practice of placing
former administrators _on the certificated salary schedul e?

UPM argues that the step placenent of forner managers on the
certificated salary schedul e viol ated past practice, and UPM was
kept in the dark about the specific criteria used to pl ace
managers. Thus, UPM concludes, it was never afforded notice and
an opportunity to negotiate about these placenents. The
District, in response, argues that a practice of placing fornmer
managers on the certificated salary schedule haslexisted openly
for years, and its nDét recent placenents have been made in
accordance with the established practice. Further, the District
asserts, UPMhad actual or constructive know edge of the practice
and took no action. Thus, the present unfair practice charge is
time-barred. .

The Padover case was the fi}st concrete exanple of a forner
manager being placed on the certificated salary schedul e. Pi a
determ ned that Padover's case was one of first inpression and
proceeded to develop a ratfonale for his decision to place
Padover. Pia credited Padover with up to seven years of pre-
District experience, exercised what he believed to be his
di scretion as personnel director in determ ning whether Padover's
prior work experience was related to his teaching assignnment, and
then credited Padover's nanagenént service. Since faculty
menbers who entered the adm nistration and then later returned to
the faculty were credited with their service as adm nistrators,

Pia reasoned, it was only fair to credit Padover with his
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managenent service. In accord with this approach, Pia placed
Padover at Step 13.

In a 1981 nenp to Mdffett describing the rationale for the
Padover pl acenent, Pia wote that "there is no precedent in the
District either in policy or paét practice for placenent of a
‘managenent teamnenber on the salary schedule.” Plainly, the
Padover case was the first of several steps which ultimtely grew
into a policy covering step placenent of fornmer managers on the
certificated salary schedul e.

The District, largely through Pia's successors in the
personnel departnment, has applied the rules contained in the so-

- call ed Padover neno repeatedly over the years. It is undisputed
that Moffett retained the meno in her files since 1981, and both
Moffett and Lowney used it in placing fornmer managers on the
certificated salary schedul e. Because the District placed forner
managers on the certificated salary schedule at various tines
over the years, it is unclear at what precise point the Padover
menmo and other rules applied by the District ripened into an
establ i shed practi ce. Fbmeverf it is clear thxﬁ, t he pl acenent
of former managers on the certificated salary schedul e reached
its height in 1991 and 1992 with the reassi gnnment of the managers
at issue here. Thus, it is fair to conclude that with the 1991
and 1992 pl acenent of f or er managers on the certificated salary
schedule, the District had unilaterally established a policy.

Lowney, who succeeded Pia in 1981, never discussed the

Padover memp with Pia and testified that he recalled seeing it
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for the first tinme in the md-1980s. Mffett had been aware of

t he Padover neno since Pia's departure. O crucial significance
here is the fact that at no tiné did Moffett or Lowney give a
copy of the Padover menop to UPM nor was UPM ot herw se made aware
of any District bolicy relatéd to the step placenment of forner
managers. |

Meanwhi | e, uéing t he Padover neno as precedent, the District .
has unilaterally assuned the discretionary authority to make a
w de range of decisions in amarding service credit to former
managers and placing themon the certificated salary schedul e.
These decisions were nmade at different times over the past 12
years, including the step blacenent of eight fornmer managers
chal | enged here. However, every step placenent decision
regardi ng these forner hanagers; and the District's rationale for
each, need not be discussed here to resolve this dispute. A few
rul es adopted by the personnel office illustrate the nature of
t he deci sions nade by those who staffed that office.

For exanple, in the past individuals who entered the unit
were capped at certain step levels, either by District policy,
practice or the terns of a contract. Under rules unilaterally
derived fromthe District's interpretation of pre-collective
bargai ning policies, a six yeér;cap is placed on pre-District
experience, and District experience counts for advancénent beyond
Step 6. But no overall cap exists for former managers who are

pl aced on the certificated salafy schedul e.
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I n anot her area, Tara Flandreau and Al exandra Hall were not
given credit for classified service when they were placed on the
certificated salary scale. In this case, Yaryan and Stetson were
awarded credit for classified service upon their reassignnent
fromthe admnistration to the faculty. |

Further, it was Lansing's understandi ng as UPM presi dent
that credit for placenent purpoées was not awarded for noncredit
instruction. In fact, UPMhad to negotiate separate provisions
in the 1990-93 contract to award ESL instructors credit for
noncredit instruction. And, és evi denced by the placenents of
JimParthum Dana Pritchard, Tara Flandreau, and others, in
reality there was no consistent practice regarding granting
credit for noncredit instruction. Yet, the District in this case

'amarded former managers credit for noncredit instruction.

There is a dispute about awarding credit for management
experience unrelated to the teaching assignment, and no witten
gui delines exist to determ ne when managenent service is related .
to the particular teaching assignnment. |In the past, faculty
menbers who noved into managenent and later returned to the
faculty were credited with theif managenent service upon
returning to the faculty, with apparently no attenpt to assess
whet her their service in the admnistration was related to their
teachi ng assignnments for purposes of crediting the experience on

the negotiated salary schedul e when they returned to the unit.

“Lansing described a noncredit instructor as one who works
at an hourly rate, and may or may not be ADA (average daily
attendance) generating. A credit instructor is ADA generating.
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Since former managers at i ssue here were treated in essentially
the sanme way, the District argues that there has been no change.
However, it has not been established that UPMwas aware of this
practice. Lansing testified that UPMwas not aware that unit
menbers who went into nanagenent and returned to the unit were
given credit for managenent service which may have been unrel ated

> According to Lansing, it is not

to their teaching positions.?
uncommon for unit nmenbers who enter managenent tenporarily to
forego certain benefits that they would have earned if they had
remained in the bargaining unit. The treatnment of former
managers in this case was diffefent i n anot her sense; unlike the
facul ty menbers who went to the adninistration and returned to
the unit, at |east sonme of the forner managers at issue here had
never previously been placed on the negotiated salary schedul e.
Agai nst this background, the D strict adopted a rule which grants
credit for managenent experience and only the personnel director
~-has the authority to deternmine if nanagenment service is related
to a particular teaching assignnent. |

In sum the District has unilaterally established a system

of awarding credit for the step placenent of former managers who
enter the bargaining unit. This is an area uncovered by the

parties collective bargaining agreenent, and not addressed by
District policy. As discussed elsewhere in this proposed

deci sion, UPMwas not given notice and an opportunity to

Christensen testified that he has heard of this practice
over the years, but only through hearsay.
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negoti ate about the inplenentation of this practice and the

pl acenment of these managers on the negotiated sal ary schedul e.
The unilateral inplementation of negotiable terns and conditions
create a destabilizing effect on the bargaining relationship and
have |ong been viewed as unl awful by the Board. (See e.g., San

Mat eo County_Conmunity _Col | ege District (1979) PERB Deci si on No.
94.) | |

The District raises several defenses to the charge that it
breached its obligation to negotiate in good faith. It first
argues that Freschi, on several_occasions outsi de the six-nonth
statute of limtations period, told various UPMrepresentatives
of the step placement of former. managers.'® For the foll ow ng
reasons, her testinony on this point is not credited.

The record is replete with inconsistencies which tend to
cast doubt on Freschi's ability to recall events with acburacy.

A few exanples illustrate this point. Freschi testified on three
days during the hearing. .Cn thé | ast day of her testinony, after
reading transcripts of her earlier testinony, Fréschi changed her
testinmony in several areas. Fifst, she initially testified that
Christensen was at the May 23, 1991, neeting, but she corrected
hersel f because Christensen was -actually in Europe at the tine.
~This di screpancy in her testinnhy i's magnified when one considers
that her initial téstinony about the May 23 neeting included
details about Christensen's participation at the neeting. Thus,

the error was not a nere m stake about Christensen's presence;

®This unfair practice charge was filed on December 24, 1991.
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Freschi actually described his conduct at a time he was not
present. Second, on direct exam nation she testified‘that she
first talked with UPM Gievance Oficer Allen in late July or
early August 1991. On cross exam nation she testified that the
conversation with All en was nuch earlier, in June. On her third
day of testinony she said the cbrrect version was the one given
during her direct testinony. She added that she had only two
conversations in her life with Allen, in July and August 1991.
But it was pointed out during cross exam nation that she had many
nore. At another point in her festinnny, she testified at sone
| engt h about advi ce Bezenek gave her during a June 12, 1991,
t el ephone conversation to the effect that her step placenent' was
negoti able and grievable. Later, however, she said she could not
recall precisely who éhe spoke to on that day, Bezenek or his
associ ate. On another occasion, she said she had a conversation
with Christensen during either the week of June 10 or June 17,
where she raised the step placeﬁent I ssue. But |ater she said
she could not recall what "transpired" during that conversation.
She could only recall seeing Christensen at the tinme, and had no
recol l ection of what was discussed. Asked again about the
conversation with Christensen, she recalled the discussion
(concer ni ng Step pl acenent of former managers) in detail.

None of these exanples, standing alone, either dispose of
the issues presented here or even indicate that Freschi
intentionally m srepresented facts, as UPM contends.

Nevert hel ess, these exanples tend to cast doubt on Freschi's
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ability to recall significant events with accuracy. Thus, when
her testinony is judged against the weight of the testinobny given
by several other witnesses who testified in rebuttal to what she
had to say, the bal ance tips agai nst Freschi .

Freschi's testinony that sHe rai sed the step placenent issue
at key UPMneetings on May 23 and June 21 stands in stark
contrast to several UPMw tnesses who said with great certainty
that, in fact, she never brought this topic up. All of these
w t nesses (Fearnley, Morgen, Lahsing, Pet ersen and Chri stensen)
were entirely believable, and there is no reason in the record to
doubt their testinony. To the eontrary, Pet ersen was Freschi's
personal friend and nei ghbor who tutored Freschi's daughter in
mat h. Pet ersen said he was sure Freschi did not raise the step
pl acenent issue on May 23. And Freschi said she has known
Fearnl ey since 1983. She described himas a person who she
trusted. Fearnley testified along the sane |ines as Petersen,
and his contenporaneous notes do not indicate that Freschi raised
the step placenent issue.

For simlar reasons, Freschi's testinmony that she discussed
her step placement and her grievance with Lansing prior to June
21, 1991, is not credited. Lansing was a convincing w tness who
pl aced the rel evant conversation with Freschi no earlier than
June 24, and possibly as late at June 27, the day both Freschi

and Lansing sent their inquiries to Runford.? G ven Freschi's

"Mile Lansing's later response that his first contact wth
Freschi- may have been on June 21, 1991, tends to cast sone doubt
on his recollection, considered in the overall context of the
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inability to recall facts with 6Iarity, I find Lansing's
testinony on this point nore credible.

It is also noteworthy that;Freschi's June 27 inquiry to
Runf ord addresses only her personal conplaint that she was denied
credit for certain work experience. It does not address the
| arger step placenent concern which she clainms to have raised
with various UPM representatives. A | ogi cal inference to be
drawn fromthis omssion is that Freschi, as of June 27, 1991,
was not yet fully aware of the broader issues.

Further, Bezenek convincingly testified that Freschi told
hi m of her step placenment concerns for the first tinme on June 25,
1991, and he was incredul ous that she would inject this issue
into the settlenment talks at such a late date. Wiile Freschi's
recall in many respects was def{cient, t he sanme cannot be said
about. the testinony given by Bezenek:

In any event, Bezenek, as UPM counsel, is not authorized to
“accept notice or take independeht action on behalf of his client.
As counsel for approximately 30 unions, Bezenek testified, it

woul d be an inpossible task to keep track of contract provisions

record, it does not detract fromthe weight of the renaining
testi nony whi ch shows that Freschi did not place UPM on notice
outside the statute of limtations period. In any event,
Freschi's concern at this time was limted to her individua

pl acement claim (denial of credit for certain experience) and not
to step placenent in a broader sense. Lansing testified that UPM.
typically does not get involved in individual clainms of this type
at such an early stage. Thus, her conmments to Bernadine Allen
bet ween June 22 and 27, 1991, to the effect that she was
concerned about her placenent because other returning managers
had been placed at a higher |level would not have raised a red
flag for UPM
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and past practices to the extent that he could reasonably be
~expected to recognize the inplenentation or nodification of a new
practice or policy.

The District also argues that Bezenek, during the |engthy
litigation concerning Freschi's 1987 reassignnment, |[|earned that
Freschi had been placed at Step 11. However, as pointed out in
nore detail later in this proposed decision, know edge of one's
step pl acenent, standing al one, does not provi de adequate notice
of the enployer action under attack here. Even if Bezenek had
been authorized by UPMto accept notice, he would have needed
more information - work hi story, prior placenent, etc. - to be
charged with notice under the Act. In sum learning of a
particular step placenent in the context of |engthy and conpl ex
[itigation about issues which were only loosely related to the
i ssues presented here is not valid notice under the Act.

The District next argues that UPMhad actual notice of the
Stetson and Gai z placenents nore than six nonths prior to the
filing of this unfair practice Qharge t hrough the delivery of
board agenda itens to the union. These itens, the District
cont ends, showed the placenents of both Stetson and Gaiz at Step
16 of the salary schedul e and should readily have alerted UPMto
a "potential issue" concerning the service or experience credits
that Stetson and Gaiz received.: Under the circunstances

presented here, | find this defense unpersuasive.

In Victor Valley Union High School District (1986) PERB

Decision No. 565, at p. 6, fn. 6, the Board observed that "an
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agenda may suffice [for notice purposes] if it is delivered to a
proper official and is presented in a manner reasonably
~calculated to draw attention to'any iten(s) reflecting a proposed
" change in a matter within the scope of representation.”" The
agenda iténs t hemsel ves and the circumstances under which t hey
wer e provided to UPM do not satisfy the notice requirenents under

the Victor Valley test.

The agenda itens at issue here were not "reasonably
calculated” to put UPMon notice. The District made no
cal cul ati on about whether the docunents constitufed sufficient
‘notice. In fact, at all relevant tines the District operated
under the assunption that the Stetson and Gai z pl acenents
represented no change in practice, and, further, that even if the
pl acements constituted a change.the entire area was not
negotiable. Thus, the District cannot now argue persuasively
that the agenda itens were reasonably calculated to give notice.

In addition, the agenda itens were vol um nous docunents not
designed to call one's attehtion specifically to the step
pl acements. And they included only the actual step placenents of
Gaiz and Stetson. They did not include the criteria used to
determ ne the placenents, work history, or whether Stetson or
Gai z had been placed .on the certificated salary schedule in the
past. As several UPMw tnesses testified, without this
information the step placenent itself is at best only one piece
of the puzzle. And, standing afone, it is alargely neanfngless

pi ece of information. A cursory reading of the issues presented
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here indicates that the UPM all egations are directed at the
underlying criteria used to pl ace an enpl oyee at a particul ar
step, as well as at the step placenent itself. The agenda itens
at issue here, while vaguely signaling a "potential" issue, as
the District contends, do not rise to the level of the kind of

notice contenplated by the Act. (See Regents of the University

of -Cal ifornia (1990) PERB Decision No. 826-H, p. 8 (limtations
period begins to run when the exclusive representative |earns of

the "rationale" for the enployer's decision); Regents of the

University_of California (1983) PERB Decision No. 359-H

(conjecture or runor insufficient to provide adequate notice) )

Under Victor Valley, "actual know edge" of a proposed change
wll suffice, but even actual know edge nust "clearly infornm the
reci pient of the proposed change, and nust be given "sufficiently
in advance of a firmdecision to nake a change to allow the
excl usive representative a reasonable amount of tinme to decide

whet her to make a demand to negotiate."” (VMictor Valley Union High

School District, supra, p. 5.) The agenda itens provided by the

District did not satisfy this obligation in the present case.

(See al so San Di ego_Conmuni ty_Col | ege District (1988) PERB

Deci sion No. 662, affirnmed San Di eqo Adult Educators v. PERB

(1990) 223 Cal . App. 3d 1124 [273 Cal .Rptr. 53].)

The District next argues that UPM had constructive notice of
the step placenents of fornmer adrri nistrators (Freschi, Yaryan and
Dougl ass) through several remaining sources. These.are (1) the

budget nmonitors, who had full access to the District's "Pay 230"
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payroll reports, (2) general know edge that adm nistrators were
bei ng reassigned to the faculty, (3) nonthly dues deducti ons,
lists sent by the District to UPM and (4) District budgets,

whi ch included staffing plans shomﬁng t hat nmanagers were j oi ning
the unit. The District contends that UPM coul d have gathered .
payrol|l records, dues deduction reports, budget reports, etc.,
anal yzed them in conjunction with the negotiated salary schedul e,
and figured out the step placement of former managers.

In arguing that the information provided to UPMvia these

sources put the union on constructive notice, the District relies

primarily on Riverside Unified School District (1985) PERB

Deci sion No. 522, where the Board adopted the follow ng regiona

attorney vi ew of constructive notice
Absent actual notice, the limtations period begins to
run when the persons affected have constructive notice
of the violation. They are aware of the events which
mani f est the change and shoul d reasonably be aware of
the significance of the events. Certainly, a rule
shoul d not be endorsed which would toll the limtations
period where the charging party knew that certain
events occurred but did not realize that these events
constituted an unfair practice. (9 PERC Para. 16212,
p. 608.) _

For the same reasons the agenda'itens did not constitute actual

notice, it is concluded that the remaining sources of information

i sted above did not amount to constructive notice under

Ri ver si de.

As pointed out above, UPMmay have been aware that certain
managers were entering the faculty unit at designated steps on
‘the negoti ated sal ary schedule.; But the information in the Pay
230 reports, dues deduction lists, staffing plans or genera
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know edge falls short of putting fhe union on notice as to the
"significance of the events.” Nor do the facts here fall wthin
the Riverside observation that no rule should be endorsed which
would toll the statute of linitations when the charging party
knew of the events in question but did not realize that they
constituted an unfair practice. Here, UPMdid not know of the
significant events (e.g., work history upon which credit was
given, etc.). It knewonly of managers entering the unit and
arguably of their step placenent. Absent know edge of work
hi story and the specific criteria used to place these fornmer
‘managers, know edge of their step blacenent and even their
nonthly salary is insufficient notice under the Act, especially
when it is presented in the formof vol um nous docunents given'to
UPM for purposes unrelated to the matters at issue in this
case. ®

Further, under PERB |aw actual and/or constructive notice
wi Il suffice. However, even actual or constructive notice nust

be provided in a formwhich is "reasonably cal cul at ed” tb dr aw

attention to the event in question. (See Victor Valley_Union

H gh School District, supra.) Under this test, the notice

requi rement does not contenplate an exercise which places the

18R verside may al so be distinguished on the facts. In that
case, a disgruntled individual (Tony Petrich) appearing pro per,
all eged the district msconstrued a negotiated sal ary schedul e.
Petrich hinmself was covered by the contract and thus would have
been affected personally by the district's alleged
" msinterpretation. For this reason, anong others, the regional
attorney concluded the charging party had constructive notice and
di sm ssed the charge. The evidence presented here cannot
reasonably be conpared with personal notice in Riverside.
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burden on the union to gather and analyze information for the

pur pose of determ ning whether it has bargaining rights or

whet her its bargaining rights have been denied. Proper notice
requires an affirmative obligatfon on the part of the enployer to
tell the union of proposed changes in negotiable subjects.

The District next argues that Freschi knew of- both the Gaiz
and Stetson step placenents, as well as her own step placenent,
outside the statute of limtations period. She also knew that
Stetson had nostly managenment experience in the District, held
classified positions, and had done little teaching. This
know edge, the District contends, nust be inputed to UPM because
of Freschi's position on the Executive Council.

It is nowwell established that,” as to enployers, comon |aw
agency principles apply. (Ungl ewood Teachers Association v. PERB
(1991) 227 Cal . App.3d 767 [278 Cal .Rptr. 228].) The sane rule

has been applied to enpl oyee organi zati ons. (Los Angel es
Community_Col lege District (1982) PERB Decision No. 252, p. 17,

fn. 7.) As the court in Inglemodd observed, at 227 Cal. App. 3d
767, 780, the existence of an égency rel ati onship and the extent
of the authority of an agent are questions of fact, and the
burden of proving agency and the scope of the agent's authority
rests with the party asserting the existence of.the agency.
Agency status under EERA, therefore, is to be determined on a
case- by-case basis.

It is undisputed that Freschi was a nember of the UPM

Executive Counci| from 1990 to 1992. By the express terns of the
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UPM constitution and byl aws, shé was an officer and agent of the
uniqn. But even in this capacity her only formal role was to
gather information as budget nonitor. She had no i ndependent
authority to act for or bind UPMin grievances or unfair practice
charges. And there is no evidence that she engaged in any
activity which may have given the District the inpression that
she had any authority in these areas. . Thus, there was no reason .
for the District to assune that know edge gained by Freschi would
automatically be inputed to UPM

The District argues nevertheless that Freschi's know edge
during her service as Executive Council nenber should be inputed
to UPM As a nenber of the UPNigoverning board, Freschi may for
some purposes be viewed as an officer and agent of the union.
However, in addressing this argunent, t he fundanental issue to be
resol ved concerns the extent of Freschi's know edge; even if
Freschi is an agent of UPM she may not have possessed the
requi site know edge to establish notice.

The éxtent of Freschi' know edge is not easy to determ ne,
for her testinony is not a nodel of clarity.‘ She initially
testified on direct exénination that she knew, based at least in
part on personal conversations ﬁﬁth Stetson in about 1984, that
Stetson had |imted teaching experience and served in a
cl assi fi ed managenent position when she first entered the
District. But she later conceded on cross exam nation that she
did not knowwith certainty the specific types of service fof

whi ch Stetson was credited. Freschi said she "knew generalities,
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but not the specifics.” Thus, she conceded that her concerns
about Stetson's placenent were prenised at least in part on
assunptions about the kinds of experience for which Stetson
received credit. It was not until the fall of 1991, Freschi
admtted, that she l-earned of the speci fics concerning the credit
Stetson received for her placenent.

Wth respect to Gaiz, Freschi testified that she had no.
concerns about his placenment when she learned of it in March
1991. Apparently, she was not as faniliar with Gaiz's enpl oynent
hi story and thus nmade no assunptions about the correctness of his
pl acenent . |

There remains the question of Freschi's understanding of the
criteria used fof her own step placenent in 1987.. At the tine
-she was reassigned to the faculfy, Freschi was not a nenber of
t he UPM Executive Council. However, even after she becane a UPM
of ficer, she displayed a surpriéiﬁg | ack of understandi ng about
the criteria used for the step placenent of forner managers. For
exanpl e, Freéchi testified that; during the sumer of 1991, she
was seeking to determ ne precisely what the rules were with
respect to.receiving service credit for step placenent purpdses.
It was not until the fall of 1991 that Freschi learned for the
first time of the Step 7 limt in the contract. Her June 27,
1991, letter to Runford raises only her concern that she may have
been denied credit for prior work experience; it does not address
the | arger step placenent issues raised here. Also, Freschi's

conpl aint about Stetson's placenent was not generated by a belief
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that the District had either violated the contract or
unilaterally inplenented a polidy of placing former managers. It
was due to her belief, based on nere assunptions and possibly
nmotivated by her negative feelings about Stetson, that Stetson
had received preferenti al treatment. In sum it appears that
Freschi had no understanding that her own placenent may have been
acconpl i shed in violation of bargaining rights under EERA; it was
only after the instant unfair practice charge was filed that
Freschi began to devel op this understanding.*®

Based on this record, it is concluded that Freschi's
know edge concerning her step placenent, and the step placenents
of Stetson and Gaiz, even if inputed to UPM was insufficient to
put UPMon notice that the District had inplemented a policy for
pl aci ng forner nanagers'on the certificated sal ary schedule. It
bears repeating that assunptions, |ike "conjecture or runor," do
‘not constitute the kind of notice contenplated by the Act. (See
" 'Regents of the University of Californjia, supra, PERB Decision No.
359-H.) |

In any event, the statute of limtations begins to run when
the charging party has actual or constructive notice of the

respondent's "clear intent to inplenment a unilateral change in

Y¥Assunming Freschi knew of the criteria used to grant credit
to former managers, it cannot be overl ooked here that Freschi
benefitted fromthe District's unilaterally inplenmented placenent
policy. Thus, to the extent Freschi was aware that she had been
awarded service credit for placenment on the certificated salary

schedul e in derogation of UPM s bargaining rights under EERA, it
" is questionabl e whether she would report the specifics about her
pl acenent to UPM In this. context, it is not reasonable to
i npute any know edge she m ght have had to UPM
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policy, providing that nothing subsequent to that date evinces a

wavering of that intent." (Jhe Regents of the University_of

galifornia, supra. PERB Decision No. 826-H p. 7.) 1In this case
it has been found that UPM did not have actual or constructive
notice in June 1991 of a "clear” District step placenent policy
for former managers. In fact, it appears that the District

itself did not have a coherent understanding of its practices at
the tinme Lansing, on June 27, 1991, requested a copy of the
criteria used to place forner nﬁnagers on the certificated salary
schédule; it took the District until October 4, 1991, to fihally

~gather and produce the guidelines.?

As nore fully explained
below, it was not until the discussions and events subsequent to
the Cctober 4, 1991, receipt of the guidelines that UPMfully

| earned of the changes which are challenged here. This was well

within the statute of |limtations period.

Ddthe District unlawfully_refuse to negotiate about_step
placenent guidelines in the fall of 19917

As an independent violatioﬁ, UPM al | eges that the District,
from Cctober 1991 to February 1992, unlawfully refused to
negoti ate about the step placenént guidelines. The District, in
response, contends that it had no obligation to negotiate with

UPM about step placement criteria for fornmer managers. The

I'n September 1991, Lansing testified, MIler told himthe

policies were "scattered all over the place" and thus the
District needed tinme to collect them On another occasion,
MIller told Lansing that practices in the personnel office were

"unclear." According to Lansing, MIller said "sonething to the
effect that how you were placed depended on the day of the week
and who you talked to in the personnel office.”

82



District -argues that the topic \)\/as not within the scope of
representation, the guidelines represented no change, and, even
if the guidelines were within the scope of ‘representation, the
cohtract contai ned a zipper clause which relieved the District of
its obligation to negoti ate.

On June 27, 1991, Lansing asked Runford for the District's
criteria for placing nanagers on the certificated salary-
schedule, but the District did not give UPMa copy of Lowney's
gui del i nes until October 4,' 1991. The content of Lowney's
gui delines pronpted a request by UPM on Cttober 10 to negoti ate.
At the tinme, the parties were engaged in Iimted reopener
negoti ati ons.

In view of the zipper cl ause contained in Article XXII of
the coll ective bargai ning agreenent (see fn. 31, p. 57, supta).
the District ordinarily would have no obligation to engage in
negoti ati ons about salary step pl acenent of forner managers.
Howevér, it is well establ i.shed that while a zipper clause may
relieve the enployer fromentertaining union proposals during the
life of the contract, it does not cede to the enployer the right
to make unilateral changes in n'egoti able matters not covered the

contract. (Los Angeles Community_College District (1982) PERB

Decision No. 252, p. 11; _Los Ros Comunity College District

(1988) PERB Deci si on No. 684, pb. 12-13; _Eastside Union Schoaol
District (1992) PERB Decision No. 937.)
In this case, it has been _found that the contract did not

cover the step placenent of forner managers. The District, over
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a period of several years, unilaterally adopted a policy for the
pl acement of former managers on the certificated salary schedul e,
and it was not until October 1991 that UPMwas finally given a
definitive statenent of sonme of these changes and began to | earn
the extent of the overall policy. _Under t hese circunstances, the
zi pper clause provides no defense to the District's refusal to
negotiate in the fall of 1991. |

The District argues that the guidelines were nerély a
codi fication of past practices, and nerely reducing these
practices to witing did not inpose an obligation to negotiate.
The rules reflected in the express |anguage of the guidelines and
the rules derived fromthe District's interpretation of the
gui del i nes may have represented the District's view of past
practice. But, as discussed elsewhere in this proposed deci sion
the evidence indicates that UPMwas never infornmed of many
practices which the District had enpl oyed over the years, and,
“'beginning with the neetings in Cbtober 1991, it becane apparent
that the District's practice of placing former nmanagers on the
certificated salary schedule either varied fromthe past practice
as UPMunderstood it or containéd entirely newrules. Thus, UPM
correctly concluded that those parts of the guidelines covering
step placenent of former managers were negoti abl e. (See Mller

Brew ng Conpany v. NLRB (9th Cir. 1969) 408 F.2d 12 [70 LRRM

2907] .)
During the course of the negotiations from Cctober 1991

t hrough February 1992, the District agreed to discuss nany of the
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i ssues surrounding the placenent of former managers on the
certificated sal ary schedul e, but it is undi sputed that at al
times throughout this proceeding the District has adhered to its
position that.the general topic was not negotiable under EERA
Loughlin feared negotiations would trigger |legal action against
the District by forner managers -who had al ready been placed on
the certificated salary schedule, and he clained that-the
District had a nmanagerial prerogative to set the terns and

condi tions of enploynent for managers. The District has

mai ntai ned this position throughout these proceedings.

The District neverthel ess argues that it negoti ated in good
faith and it was only after the parties reached inpasse that the
negoti ati ons ended. Wile the 6b|igation to negotiate in good
faith does not carry the obligation to reach a final agreenent,
it does require a sincere efforf. (See San Mateo Community

College District, supra, PERB Decision No. 94, pp. 18-19.) The

pl acement of fornmer managers on-the certificated sal ary schedul e

is a negotiable topic under EERA, and the District was required
to negotiate in good faith about those parts of the guidelines
and ot her aspects of District practice which governed such

pl acements. By its conduct in this case, the District has not
engaged in the kind of good faith give and take contenpl ated by
the Act. There can be no genui ne inpasse where the negbtiations

have stalled as a result of bad faith negotiations. (See e.g.

OGakland Unified School District (1983) PERB Decision No. 326, p.
43, fn. 18; Temple Gty Unified School District (1990) PERB
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Deci sion No. 841.) Therefore, it is concluded that the District
breached its obligation to negotiate in good faith.

Did the District bypass UPMand unlawfully deal directly with
retreati ng nmanagers regarding their salary_step_placenent upon
joining_the faculty?

As an independent violation, UPMalleges that the District
~unlawful Iy bypassed the exclusive representative and dealt.
directly with forner managers. The District, on the other hand,
argues that the record evi dence does not support the claim of
direct dealing and private agreements.

It is well established that negotiating directly with a
bargai ning unit enployee to change existing terns and conditions

of enployment is a violation of  EERA. (Lake El sinore School

District (1987) PERB Deci si on No. 646, pp. 6-8, adopting decision
of adm nistrative |aw judge at 9 PERC Para. 16175, p. 737.) In
order to prove that an enployer has unlawfully bypasséd t he

excl usive representative by "negotiating” directly with unit

enpl oyees, it nust be dennnstrafed that the District sought

either to creéte a new policy of general application or to obtain

a wai ver or nodification of existing policy applicable to such

enpl oyees. (Ubid; Walnut Valley Unified School District (1981)
PERB Deci sion No. 160.) The evidence surroundi ng the step
pl acenment bf the former nmanagers at issue here supports the
District's argument that no unlawful bypass of UPMhas occurred
with respect to these nmanagers.

Dougl ass wote a July 27, 1988, nmeno to M|l er requesting

reassi gnnment to a teaching position, and M|l er approved the
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reqUest. But the letter said nothing.about step pl acenent, and
Dougl ass placed no conditions on her reassignnent. On two
occasions Gaiz briefly discussed his placement wwth Mffett and
supplied her with relevant information, but he did not condition
his return to the fsculty on any particular step placenent.
Nbffstt advi sed Yaryan how to draft and present her June 2, 1987,
request seeking credit for certain experience, but Mffett did
not advise Yaryan as to the confent of the letter. The request
was then sent to Lowney, and credit granted in accordance with
Yaryan's request. Yaryan had a long series of discussions with
'Lomney, but it is unclear how many of these, if any, involved
salary step placenent. Nor does the evidence support the
conclusion that MIller, MLevie or Lowey had the kind of
di scussions with District representatives which deternined their
step placenent and thus constituted unlawful direct dealing.
Stetson's contacts with Moffett .and her April 28, 1991, letter to
MIler simlarly did not cross the line into direct dealing.
While Stetson's letter to MIler indicates that she viewed
adjustnents-in her step placenent as negotiable, in feality her
pl acenment was the result of the unlawful wunilateral action by the
District, not any negotiations ﬁhich went on between Stetson and
Moffett or MIler.

It appears that in none of these cases do the indices of

negoti ations exist. Like Freschi's step placement in 1987, 2

LAl t hough there are nmany similarities between the step
pl acenment of Freschi in 1987 and the fornmer mangers discussed
i mredi ately above, the Charging Party does not argue that
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these fornmer managers did not engage in |engthy discussionsf
expl ore respective positions, exchange proposals in seeking a
particul ar step placenent, or otherw se attenpt to reach nutua
agreenment on criteria used for step placenent. Inquiries were
definitely made, and individuals were placed on the certificated
sal ary schedul e pursuant to District commtnments. However,
because of the naturé of these'inquiries, | view these step

pl acements as nore akin to by-p(oduéts of the underlying
uni l ateral change in a negotiabfe topic than the product of
~unlawful direct dealing itself. Although the creation of the
‘practice under which the step placenents were nade breached the
obligation to negotiate under EERA, it does not follow
autonatically that the step placenments of the above nentioned

i ndi vi dual s constitute independent violations of the Act.?

Therefore, it is concluded that the District, by the above-
described communications with forner nanagers, did not engage. in

the kind of direct dealing prohibited by the Act. (See Lake

Freschi's step placenment unlawfully bypassed UPM

*Loughl in's comments during negotiations that conmtments
were given to forner nmanagers do not alter this concl usion.
Loughlin (and MIller) were concerned about the possibility of
| awsuits against the District if the step placenments were
di sturbed. Since withdrawing a step placenent which has already
been conferred may indeed give rise to a legal claimagainst the
District, concerns about potential litigation nmay have been well .
founded; but that does not necessarily nmean that the District has
unl awful Iy bypassed UPM  Only conmtnments based on unl awf ul
direct dealing violate EERA. As discussed above, the
comuni cations between District representatives and fornmer
managers did not constitute direct dealing. And since Loughlin
had no first hand know edge of the individual step placenents,
his testinony about these managers does not carry great weight.
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El sinore School District, §gpL§i Wal nut Val | ey _Unified School
District., supra.)

Did the District unlawfully adopt a _policy_which provided for-
paynent to_managers for teaching?

UPM argues that the District breached its obligation to
negotiate in good faith when it unilaterally inplenmented a policy
payi ng managers to teach. The District first defends on the
ground that this allegation is finE-barred. Assum ng the charge
was tinely filed, the District continues, the paynent of nmanagers
to teach is not negoti abl e under the Act, and even if it were
negoti abl e there has been no change in terns and conditions of
enpl oyment which would require negotiations 

The board agenda itens and neeting notices for Novenber 9,
1988, and December 6, 1988, and the minutes for the December 6
1988, neeting were distributed to then UPM President Tara
Fl andreau. Flandreau al so received the board packet on Cctober
10, 1989. Unlike the board docunents concerni ng step pl acenent
of former managers, all of these docunents contain express
| anguage announcing that managers woul d be paid for teaching.

Al t hough Fl andreau recalled receiving these docunents, she could
~not recall. that they contained specific reference to manager pay
for teaching. This testinony, however, does not overcone the
actual notice rule found in PERB case |aw.

An agenda itemw || suffice for notice purposes if it is
presented to a proper official and presented in a manner
reasonably calculated to draM/aftention to the proposed change.

(Victor Valley_Union High School District, supra, PERB Decision
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No. 565.) Unlike the board itens dealing with step placenent of
former mangers, the board items-.announci ng paynent of managers
who teach were received by the UPM president and expressly
descri bed the proposed change. -Under these ci rcumst ances, it is
concl uded that UPM had actual notice of the paynent of nanagers
for teaching. Therefore, this allegation is tine-barred.

Even if this allegation is not tine-barred, the Charging
Party has not sustained its burden of proof. Negotiabi lity
i ssues aside, in order to establish a violation here, UPM nust
prove a change which has a general i zed effect or continui ng
i mpact on ternms and conditions 6f enpl oynent of bargaining unit |
enpl oyees. (Gant Joint Uniopn Hi gh School District, supra, PERB
Decision No. 196.) PERB wil| not presunme such an effect as a
result of a unilateral change. The Charging Party has the burden
of proof that a change has occurred. (See loperial Unified
School District (1990) PERB Decision No. 825, p. 9.) Based on
the record evidence in this case, it is concluded that UPM has
not net this burden.

The current contract betvve(_en the parties provides that
managers may teach no nore than one credit class per year W thout
UPM approval .  This provision has been in effect beginning with
the 1984-87 contract. Further, to conply with the so-called "50
percent” |aw, the parties have negotiated a side agreenent which
provi des that managers may teach in the credit program Thus, by
permtting managers to teach, the District has not deviated from

its prior agreenments with UPM
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The_question remai ns whet her payi ng managers to teach at the
overload rate constitutes a change in a negotiable topic or
otherwi se erodes the unit. Relying on PERB precedent, UPM argues
t hat managers may not perforn1bérgaining unit work and the role

of an exclusive representative is to preserve unit work. (See

Rialto Unified School District (1982) PERB Decision No. 209;
Munt San Antonio Community_College District (1983) PERB Deci sion

No. 334.) UPMfurther asserts in its brief that the quid pro quo
for managers being allowed to teach was that their teaching be
limted in amount and unpaid. The argunents are not convincing
for the follow ng reasons.

The record does not support the claimthat the quid pro quo
for allow ng managers to teach was that teaching be limted and
wi t hout conpénsation. In fact, the record indicates that paynent
to managers for teaching was neQer di scussed by the parties.

In addition, UPMargues, the union agreed that only a small
amount of wunit ﬁork_could be pefforned by managers. By paying
mangers to teach, UPMcontends, the District increased the
incentive to teach and thereby changed the status quo and
" displaced nore unit personnel . |
As UPM points out, an increase in the quantity and ki nd of

unit work renoved fromthe unit may result in an unlawful refusa

to negotiate. (See QGakland Unified School District (1983) PERB
Deci sion No. 367.) However, that is not what happened here. The
agreenent between the parties permts a nanager, even w thout UPM

approval, to teach one course per year. From1988 to 1991, only
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approxi mately ten managers taught courses. Wile financial
incentives may theoretically tend to increase the nunber of
courses taught by managers, thus displacing increasing anounts of
unit work, that has not occurred. Lowney testified that there
was an increase in only "two or three" courses fromthe nunber of
cour ses taught by nahagers in the past. Since the number of
courses taught by managers presumably fluctuates fromyear to
year, it cannot be concl uded that an increase in tmo.or t hree
cour ses constitutes the kind of change in the status quo which
calls for negotiations under the Act. The dynam ¢ status quo
agai nst which the District's conduct is to be evaluated nust take
into account the regular and consistent past patterns of changes
in the conditions of enploynent. (Pajarq_Valley_Unified Schoal
District (1978) PERB Decision No. 51.) Measured against this
standard, the mniml increase of two or three courses which
followed the District's decision to pay managers to teach did not
mandat e negoti ati ons under Board | aw.
REMEDY

Under EERA, the Board has the authority to issue a decision
.and order directing an offending party to cease and desist from
the unfair practice and to take such affirmative action as wll
ef fectuate the purposes of the Act. (Section 3541.5(c).)

In this case it has been found that the ﬁ strict
unilaterally inplenented a poliéy of placing forner managers on
the certificated salary schedule, a negotiable topic under the

EERA, and later refused UPMs request to negotiate. This conduct
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viol ated section 3543.5(c) and (b). There being no evidence that
~individual rights were violated, the 3543.5(a) allegation is

di smi ssed. (Tahoe- Truckee Unified School District (1988) PERB

Deci sion No. 668.)

It is therefore approbriate to order the District to cease
and desist fromthis unlawful conduct. Specifically, the
District will be ordered to cease and desist fromthe unil ateral
i npl enmentation of its policy of.placing fornmer managers on the
certificated salary schedule. In the future, if the District
seeks to place fornmer managers bn the certificated salary
schedule, it must give UPMnotice and an opportunity to
negoti at e. | |

The Charging Party also argues for the recision, upon UPM
request, of the step placenents of Gaiz, Stetson, Freschi
Lowney, Yaryan, MlLevie and MIller. The recision of these step
placements would result in substantial |oss of income by the
“'naned enpl oyees. Wiile there afe no PERB cases which directly
control the renedial question presented by UPM s request, the
limted precedent which does exist indicates that the Board has
rejected traditional status quo ante renedies which result in.
| oss of inconme or repaynent of they received in derogation of
negotiating rights under the Act, reasoning that such a renedy
woul d not "effectuate the purposes of the EERAf' (See e.qg.
Nevada Joint Union H gh School District (1985) PERB Deci sion No.

557; _Cajon _Valley Union School District (1989) PERB Deci sion No.

766.) The same reasoning is applicable here. Therefore, the
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District will not be ordered to rescind the step placenent of the
former managers at issue here, nor will the fornmer managers be
ordered to repay any noney received as a result of the_Distr.i ct's
unl awf ul acti on.

The remaining allegations in the conplaint, as anended, in
Case No. SF-CE-1524 are hereby disnissed. _

It is also appropriate that the District be required to post
a notice incorporating the terns of the order. The Notice should
be subscribed by an authorized agent of the District,
indicating that it will conply with the terns thereof. The
Notice shall not be reduced in size. Posti ng such a notice wll
provi de enpl oyees with notice that the District has acted in an
unl awful manner and is being required to cease and desist from
this activity and wll conply with the order. It effectuates the
pur poses of EERA that enployees-be inforned of the resolution of
t he 'controversy and will announce the District's readiness to
conply with the ordered remedy. (Davis Unifi hool Distri |
et al. (1980) PERB Decision No. 116; see also Placerville Union
School District (1978) PERB Deci sion No. 69.)

PROPOSED ORDER

Upon the foregoing findings of fact, conclusions of law, and

the entire record in this case, - and pursuant to the Educati onal
Enpl oynent Rel ati ons Act (Act) Governnment Code section 3541.5 (c),
it is hereby ordered that the Marin Community Col |l ege D strict

(District) and its representatives shall:
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A CEASE AND DESI ST FROM
1. Taking unilateral action and failing and refusing
to_negotiate in good faith with the United Professors of Marin,
Local 1610, CFT/AFT, AFL-CIO (UPM, exclusive representativé of
the District's certificated enpl oyees, about the step placenent

~of former managers on the negotiated certificated salary

schedul e.

2; By the sane conduét, denying to UPM rights
guaranteed by the Act, including the right to represent its
menbers.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CIES OF THE ACT:

1. Upon request, neet and negotiate with UPM about any
future decision to place former managers on the negoti at ed
certificated salary schedul e.

2. Wthin ten (10) workdays of service of a fina
decision in this matter, notifylthe San Franci sco Regi ona
Director of the Public Enployneht Rel ations Board, in witing, of
the steps the enployer has taken to conply with the terms of this
Order. Continue to report in witing to the Regional Director
'periodically thereafter as directed. All reports to the Regional
Director shall be served concurrently on the Charging Party.

Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenment of exceptions with the
Board itself at the headquarters office in Sacranento within
20 days of service of this Decision.' In accordance with PERB
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Regul ati ons, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, .if any,
relied upon for such exceptions. (See Cal. Code of Regs.,

tit. 8 sec. 323 00.) A docunent is considered "filed" when

actually received before the - close of business (5:00 p.m) on the

‘last day set for filing ". . .or when sent by tel egraph or
certified or Express United States mail, postnarked not |ater
~than the last day set for filing . . . ." (See Cal. Code of

Regs., tit. 8, sec. 32135; Code Cv. Proc. sec. 1013 shal

apply.) Any statenent of exceptions and supporting brief nust be
served concurrently with its filing upon each party to this
proceedi ng. Proof of service shall acconpany each copy served on
a party or filed with the Board itself. (SEe Cal . Code of Regs.,
tit. 8, secs. 32300, 32305 and 32140.)

Fred D Oazio U
Adm ni strative Law Judge
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