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DECI SI ON

GARCI A, Member: This case is before the Public Enpl oyment
Rel ati ons Board (PERB or Board) on appeal by the California State
University (CSU to a proposed decision by an admnistrative |aw
judge (ALJ) in which the ALJ found that CSU had viol ated section
3571(a) and (c) of the Hi gher Education Enpl oyer-Enpl oyee

‘Relations Act (HEERA or Act).! After reviewing the entire

'HEERA is codified at Government Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Governnent Code. Section 3571(a) and (c) provide that it is
unl awful for the higher education enployer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
“di scrimnate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guar ant eed by this chapter. .

(c) Refuse or fail to engage in neeting and
conferring with an exclusive representative.



record, including the parties' exceptions and responses, the
Board reverses the ALJ's proposed deci sion.
JURI SDI CTI ON
PERB has jurisdiction over this case for the follow ng

reasons: CSU is an enployer under HEERA. The California State
Enpl oyees' Associ ation, CSUDi vision, SEIULocal 1000, AFL-CIC
(CSEA) at all tines relevant has been the excl usive
representative of bargaining units 2, 5, 7 and 9, under HEERA 2
The ﬁatter Is not subject to any grievance agreenent between CSU
and CSEA. Charges were tinely filed.

PROCEDURAL BACKGROUND

CSEA filed an unfair practice charge on July 6, 1992. On
January 11, 1993, after an investigation, the PERB Genera
Counsel issued a conplaint against CSU  The conplaint alleged
that before June 1, 1992, nerit salary adjustments (MSAs) were
pai d based on nerit and effective performance. It was all eged
that on or about June 1, 1992, CSU changed this policy by
suspendi ng paynent of MSAs. This action was taken w thout
affording CSEA an opportunity to neet and confer over both the
decision and the effects of the change in policy, in violation of
HEERA secti on 3571(a) and (c).

CSU filed its answer on January 29, 1993, admtting that it
suspended MSA paynents on June 1, 1992, but denying a violation
‘of HEERA. |

2Unit 2 consists of health care support; Unit 5 is
operations support; Unit 7 is clerical/admnistrative support;
and Unit 9 is technical support. :



A PERB- conducted settlenent conference failed to resolve the
di sput e.

A formal hearing was held on June 16, 1993, in Los Angel es,
~California. Wth the filing of post-hearing briefs on July 30,
1993, the matter was submtted for a proposed deci sion.

FACTUAL BACKGROUND

The record shows that the parties have negotiated severa
agreements of various duration which included a provision for
MSAs based on performance. The collective bargaining agreenent
(CBA or contract) covering the period of 1985 to 1988'contained a
provision that read: "Merit salary adjustnents shall be subject
to funds being appropriated by the Legislature and made avail abl e
to the CSU specifically for merit salary adjustments."?

CSU suspended MSAs during the year 1988-89, thereby
~increasing CSEA's effort to safeguard MSAs in the successor

agreenent. In negotiations for the 1989-92 contract, the parties

3The 1989-92 contract contains the follow ng | anguage:

Any termof this Agreenment which is deenmed by
t he Enployer to carry an econom c cost shal
not be inplenented until the Enployer

determ nes that the anount required
therefor[] has been appropriated and nakes
such anmount avail able for expenditure for
such purpose. If the Enpl oyer determ nes
that |ess than the anpbunt needed to inplenent
this Agreenment or any provision herein has
been appropriated to inplenent this Agreenent
or any provision herein, the tern(s) of this
Agreenent deenmed by the CSU to carry economc
cost shall automatically be subject to the
meet and confer process.
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agreed that MSAs would be paid for the termof the agreenent.
Section 20.19 of the agreenment provided:
Merit Salary Adjustnments shall be paid
effective July 1, 1989, and for the duration
of this agreenment, subject to provisions
©20.18 and 25.2.°

As agreed, the parties began hegotiations on a successor
contract during the spring of 1992. CSEA s proposal was
presented to CSU on March 1, 1992, and CSU s proposal reached
CSEA on April 14, 1992.. Before bargaining began, the parties
agreed on ground rules, including a commtnent not to resolve
econom c itenms (including wages) until non-economc matters were
resolved. Robert Pl ankers (Pl ankers) represented CSEA in the
negotiations in the spring of 1992 and Kent Porter (Porter)
represented CSU. Between April 6 and May 30, 1992, the parties
met 15 ti nes.

On April 27, Porter announced that it was CSU s intent to
del ete MSAs and not pay themif they were not expressly funded by
the Legislature. Plankers pointed out that there had never been
specific funding, but Porter's position was that if there was no
specific funding, there would be no MSAs. Oher than the

April 27 di scussion, there were no other discussions of MSAs

prior to the contract's expiration date of May 31, 1992.

“Section 20.18 provides that "[njovenent between steps on
the salary range shall be based on nerit and effective
performance." Section 25.2 pertains to reopeners for the
1991-92 fiscal year. By its terns, the agreenent was to expire,
on May 31, 1992.



On June 1, 1992, Plankers spoke with Porter about the
contract. According to Plankers, Porter stated, "W're willing
to extend as long as progress is being nmade." He al so stated,
"Nothing will be suspended for the time being." As a result of
this conversation, Planker's inpression was that the whole
contract, w thout exception, had been extended.

The parties then nmet on June 9. CSU s position, as stated
by Porter, was that the contract was extended, except for MSAs.
Porter said he had been advised of this position only that
nmorni ng. MSAs were suspended as of June 1, 1992, even for those
who had merited a step increase.®> No other items of cost,
including health benefits, were suspended..6 According to
Pl ankers, the June 9 notice was the first notice that CSU was
suspendi ng the MSAs.

Prior to the stpension of MSAs, neither party had requested
PERB to declare inpasse. |In late June CSEA requested inpasse,
whi ch was opposed by CSU. CSEA withdrew the request on
August 10. CSU requested inpasse on Novenber 20, 1992; it was
wi thdrawn |ater. The parties continued negotiations and in Apri

1993 reached a successor agreenent.

°0n June 12 1992, Samuel Strafaci, director of enployee
relations, wote to the State Controller's O fice concerning the
suspensi on of MSAs for CSEA enployees. Strafaci noted that CSU s
comm tment to pay MSAs expired with the contract expiration date.
Strafaci cited the contract provision on cost itens as well as
section 3572 of the Governnment Code (discussed bel ow).

°At the time the MSAs were suspended, the parties had not
di scussed any econom c itenms, including paynent of health care
costs, dental, or vision.



ALJ' S PROPOSED DECI SI ON

The.ALJ f ound thap CSU s suspensi on of MSAs was i nconsi stent
with the past practice of paying MSAs every year. The single
suspension that occurred in 1988 was an "aberration" and did not
represent a pattern of conduct to establish a past practice of
uni | ateral suspension of MSAs. Thus, CSU vi ol at ed HEERA secti on
3571(a) and (c¢) by unilaterally suspending MSAs prior to
conpletion of the statutory inpasse procedures. The ALJ found
that since the statute expressly requires Iegislative funding for
paynment of MSAs, he did not have the authority to order paynent
of the MSAs, but instead he ordered as a renedy that CSU cease
and desi st fron1"faking unilateral action and failing to neet and
confer in good faith with [CSEA] about suspension of nerit salary
adj ustnents.” Furthernore, he ordered CSU to, upon request, neet
and confer with CSEA on the suspension of MSAs.

As a secondary issue, the ALJ exam ned CSEA' s all egations of
bad faith bargaining by CSU and found insufficient evidence of a
vi ol ati on.

CSEA' S_EXCEPTI ONS’

CSEA agreed with the ALJ that CSU had conmmtted an unl awf ul
uni | ateral suspension of MSAs, but argues on appeal that the ALJ
erred by failing to renmedy the unil ateral change.' CSEA is
entitled to a return to the status quo ante of awardi ng MSAs

based on nerit and effective performance.

‘Both sides filed exceptions in this case. Although CSEA
"won" according to the result in the proposed decision, they
filed exceptions to the renedy, since the ALJ did not order
monetary relief. CSU in turn filed exceptions that respond to
CSEA' s exceptions, and requested oral argunment. Oal argunent
was hel d before the Board on Novenber 8, 1994.
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CSEA further argues that the ALJ erred by relying on HEERA
section 3572 as dispositivelof the status quo ante renedy.® The
appropriate remedy under existing PERB precedent is for CSU to
mai ntain the status quo during negotiations by paying MSAs.

CSU S EXCEPTI ONS

In general, CSU s exceptions seek a determ nation by PERB
that the neet and confer process required under its CBA with CSEA
and under HEERA section 3572 is an after-the-fact bargaining of a
simlar nature to "effects of layoff" bargaining. CSU fully
supborts the ALJ's determ nation in the proposed decision that no
award of nonetary relief is appropriate in this case.

CSUfs first exception challenged the ALJ's statenent that
"sal ary savi ngs mere.. . . the source of funds for MSAs," since
there is no specified source of funding for MSAs. CSU argues
“that this issue is i mportant because it hel ps support the
statutory schenme of HEERA fhat "there can be no binding
comm tment of matters which require funding w thout a supporting

appropriation.”

8The ALJ relied on the second par agr aph of HEERA section
3572(a) to concl ude:

The pl ain nmeaning of the first part of that
section is that |egislative budgetary action
necessary for provisions of nenoranduns of
understanding is a condition precedent to

| egal efficacy of an agreenent which requires
such action.

CSEA argues that the section is inapplicable because there was no
"witten nmenoranda reached pursuant to the provisions of this
chapter which require[d] budgetary or curative action by the
Legi sl ature or other funding agencies."
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CSU next takes exception to statenents in the proposed
deci sion that accuse CSU of failing to provide CSEA an
opportunity to nmeet and confer on the MSA issue before the
effective date of June 1. CSU suggested alternate |anguage to
clarify its position that there was no obligation to provide an
opportunity to neet and confer under the facts in this case.

Thirdly, CSU excepts to the ALJ's description of the 1988
nonpaynent of MSAs as an "aberration" fromthe consistent pattern
of paying MSAs every year. This description msstates the past
practice, the nmeaning of the contract, and the effect of the
expiration of the contract. |

CSU s fourth exception is to the statenent that it violated
its obligation under HEERA by unilaterally suépending MSAs pri or
to conpletion of the étatutory I npasse procedures. CSU argues
that it had the right to wi thhold MSAs under the contract terné
[citing to Article 25] at the tinme in question. The allegation
of bad faith bargaining is outside the scope of this unfair |abor
practice charge, since CSEA filed the unfair on July 6, 1992,
long before it brought the MSA issue to the table.

1 SSUE

_U d CSU vi ol ate HEERA when it suspended MSAs on June 1,

19927
DI SCUSSI ON
W agree with CSU that it did not violate HEERA by

suspendi ng MSAs on June 1, 1992, for the reasons expl ai ned bel ow.



The main issue in this case is raised by CSU s third
exception; CSU argued that describing the 1988 withhol di ng of MSA
paynents as an "aberration" msstates the past practice, the
meani ng of the contract, and the effect of the expiration of the
contract. As explained in the follow ng paragraphs, we concur
.wWith CSU s analysis that the 1988 nonpaynent of MSAs was
consistent with the past practice, not an aberration fromit.

HEERA Cui del i nes

CSU s statutory bargaining responsibility and authority is
found in HEERA sections 3562(d), 3570 and 3572.
HEERA section 3562 provides, in pertinent part:
As used in this chapter

(d "Meet and confer” means the perfornmance
of the nutual obligation of the higher
educati on enpl oyer and the exclusive -
representative of its enployees to neet at
reasonable tinmes and to confer in good faith
with respect to matters within the scope of
representation and to endeavor to reach
agreement on matters within the scope of
representation. The process should include
adequate tine for the resolution of inpasses.
|f agreenment is reached between
representatives of the higher education

enpl oyer and the exclusive representative,
they shall jointly prepare a witten

menor andum of such under st andi ng whi ch shall
be presented to the higher education enpl oyer
for concurrence. However, these obligations
do not conpel either party to agree to any
proposal or require the making of a
concessi on.

HEERA section 3570 provides that:

Hi gher education enployers, or such
representatives as they nmay designate, shall
engage in nmeeting and conferring with the
-enpl oyee organi zation selected as excl usive



representative of an appropriate unit on al
matters within the scope of representation.

HEERA section 3572 provides that:

This section shall apply only to the
California State University.

(a) The duty to nmeet and confer in good
faith requires the parties to begin

negoti ations prior to the adoption of the
final budget for the ensuing year
sufficiently in advance of the adoption date
so that there is adequate tine for agreenent
to be reached, or for the resolution of an

i npasse. The California State University
shall maintain close liaison with the
Departnent of Finance and the Legislature
relative to the neeting and conferring on
provi sions of the witten nenoranda which
have fiscal ramfications. The Governor
shal | appoint one representative to attend
the meeting and conferring, including the

i npasse procedure, to advise the parties on
the views of the Governor on matters which
woul d require an appropriation or |egislative
action, and the Speaker of the Assenbly and
the Senate Rules Conmttee nmay each appoint
one representative to attend the neeting and
conferring to advise the parties on the views
of the Legislature on matters whi ch woul d
require an appropriation or legislative
action.

No written nmenoranda reached pursuant to the
provi sions of this chapter which require
budgetary or curative action by the

Legi slature or other funding agencies shal

be effective unless and until such an action
has been taken. Follow ng execution of
written nenoranda of understanding, an
appropriate request for financing or
budgetary funding for all state-funded

enpl oyees or for necessary legislation wll
be forwarded pronptly to the Legislature and
t he Governor or other funding agencies. \When
menor anda require |egislative action pursuant
to this section, if the Legislature or the
Governor fail to fully fund the nenoranda or
to take the requisite curative action, the
entire menoranda shall be referred back to
the parties for further neeting and
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conferring; provided, however, that the
parties nmay agree that provisions of the
menor anda whi ch are nonbudgetary and do not
require funding shall take effect whether or
not the funding requests submtted to the
Legi sl ature are approved.

It is well established under federal |aw and PERB pr ecedent
that an enployer's unilateral change in terns and conditions of
enpl oyment within the scope of representation is, absent a valid

defense, a per se refusal to negotiate and a viol ation of HEERA

section 3571 (c). (Regents of the University of California (1985)
PERB Deci sion No. 520-H, Pajaro Valley Unified School District

(1978) PERB Deci sion No. 51 (Pajaro).)
Whet her a unilateral change has occurred is nmeasured by
conmparing the action taken to the status quo established by a

contract or the past practice. The decision in NLRB v. Cone

Mlls Corp. (1967) 323 F.2d 595 [64 LRRM 2536] (Cone M11s)

expl ains the evolution of the status quo doctrine under federa
| abor |aw, which has generally been adopted by PERB.°?

In Cone M|ls the Court of Appeals expl ai ns thaf uni | at er al
action by the enployer after a contract expires is not an unfair
| abor practice per se under National Labor Relations Act (NLRA
section 8(a)(5); such action may be sufficient, standing al one,
to support a finding bf refusal to bargain, but it does not
compel such a finding in disregard of the record as a whole. The

court then described the origins of the status quo doctrine in

°See, e.g., _Pajaro discussed infra in the text of this
Deci sion; see also, _San Mateo County Community College District
(1979) PERB Deci sion No. 94, where the Board discussed and
adopted the federal status quo doctrine.
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federal labor law to aid in identifying the extent of the
enpl oyer's statutory obligation:
It is axiomatic in contract |aw that parties

to an agreenment are relieved of their nutual
obligations upon term nation of the

agreenent . [citations to Restatement] A
[GBA] is not, of course, an ordinary
contract. . . .[citations omtted.] Since

parties to a [(BA] normally contenplate a
subsi sting contractual relationship .

wi th not infrequent renewals or

renegoti ations, and since the enpl oynent

rel ati onship generally conti nues beyond
expiration or termnation of the agreenment,
it has been said that sone rights created by
[CBAs] survive the termnation of the
agreement. It is necessary, however, to
carefully define what is neant by "survive."

We think it conceptually correct to say that
an enployer is always free after term nation
of the contract to unilaterally change
condi tions previously established by the
contract. In this sense there is no
"survival . . the enployer can institute
unllaterally 't he wor ki ng conditions which he
desires once his contract with the Union has
expired [citation].

But the nore inportant question is not

whet her the enployer is free to abolish a
contractually derived right after contract
termnation. Cearly he may do so. The
question is how and when he may do so, i.e.,
whet her he nust give reasonabl e opportunity
to bargain before he acts. The obligation,
to the extent there is one, to give notice
and opportunity to bargain derives not from
the contract but fromthe National Labor

Rel ations Act. That there may be such an
obligation is what is nmeant by "survival."

. . the use of the term "survive" can be
n1s|ead|ng Ri ghts that survive contract
termnation do not live forever and can be
destroyed after affording the opportunity to
bargain. [ld. at 562.]

As other federal cases illustrate, the enployers' duty to
continue the status quo after expiration of a contract is derived

12



fromthe parties' statutory obligation to bargain under NLRA

section 8(a)(5). For exanple, in NLRBv. Katz (1962) 369 U.S.

736 [50 LRRM 2177] (Katz), the Court held thaf an enpl oyer cannot
make changes in terns and conditions where an exi sting agreenent
has expired and negotiations on a new agreement have not yet been
conpleted.® The rationale was the enployer's statutory
obligation to bargain under NLRA section 8(d). (Ld. at 742.)
Anot her inportant aspect of the status quo doctrine is found

in Marine & Shipbuilding Wrkers v. NLRB (1963) 320 F.2d. 615

[53 LRRM 2878]; cert. den. (1964) 375 U.S. 984 [55 LRRM 2134]
(Marine). That case held t hat al t hough mandatory subjects
continue after expiration because the statute nakes them

bargai nabl e, rights which existed only because of the contract do

not survive and can be lawfully termnated by unil ateral
action.' Furthermore, it was inappropriate to continue to give
life to the clauses at issue in that case, since the expired

contract expressly provided that the |anguage at issue shoul d

remain in effect only so long as the agreenent was extant. (ld.
at 617.) The case at bar contains a provision limting the
duration of the MSA | anguage to the duration of the contract

itsel f.

Ysee al so, Hinson v. NLRB (1970) 428 F.2d 133 [73 LRRM 2667]
for a good discussion of the rules involved in applying the
status quo doctri ne.

I'nthe Marine case, the provisions at issue (union security
nmeasures) were wholly dependent upon existence of the contract.
Since there was no contract in existence when the conpany
di scontinued the practices, the conpany's action was In
conformty with the |aw

13



W agree with the ALJ that CSU did not breach or alter an
existing witten agreenent when it suspended the MSAs on June 9,
since the contract had expired on May 31, 1992. However, as the
ALJ noted, certain terns of an expired agreement survive
expiration and nust be maintained by the enployer until
bargai ning on a successor agreenment is conpleted, either by
reaching a successor.agreenent or attaining inpasse. (See State

of California (Departnment of Forestry and Fire Protection) (1993)

PERB Deci sion No. 999-S.) That viewis consistent wth the

expl anation set forth in Cone MIIls, supra. i.e., when a contract

expires the obligations of the parties normally term nate,
al though the federal statute and interpretations thereunder
obligate the parties to continue the status quo.

HEERA sections 3570 and 3562(d) inpose essentially the sane
duty to bargain as does NLRA section 8(a)(5). However, section
3572 goes further and limts the obligations that nmay accrue and
conti nue because of the statutory duty to neet and confer. In
this case, the parties' contract expressly limted the duration
of the MSA | anguage and under HEERA section 3572 the enployer has
no authority to continue financial obligations that require
funding by the Legislature. Therefore, although MSAs are within

the scope of bargaining because they relate to wages, ** the

2HEERA section 3562 (r) defines the scope of representation
as:
(r) For purposes of the California State
University only, "scope of representation”
means, and is limted to, wages, hours of
enpl oynent, and other terns and conditions of
enpl oynment .
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specific contractual tine Iimtation and the statutory restraint
of HEERA section 3572 inpose a nore restricted duty to bargain
t han woul d exi st under federal |aw

At the time CSU discontinued paynent of MSAs, the
contractual conmtnment to MSAs had expired under the terns of the
contract. As the ALJ construed the obligatidn, MSAs woul d be
provided for the termof the agreenent and after the contract
expi red because they had not been expressly identified as
“terminating with the contract. As the ALJ stated:

The contract did not . . . express agreenent
that the provision on MSA's woul d pot
continue forward after expiration of the
contract. It only expressed agreenent that
MSA's woul d be provided for the termof the
agreenment. All provisions of the contract
had the same termlimt of the contract.
(Proposed decision, p. 11; enphasis added.)

The statenent ampunts to a ruling that a contract nust
affirmatively state which provisions do not survive expifation of
the contract, and all provisions not specifically term nated nust
be given effect until inpasse or a successor agreement is
reached. No | egal precedent is cited that conpels this result,
other than the proposition that "parties may limt post-contract
vitality of terms and conditions of enploynment."?*

Should we follow that view, all terns of an agreenent
survive its expiration, unless it is affirmatively stated that

they do not; therefore, the agreenent beconmes the past practice

13(3|t|ng 5:31& of Caljfornia (Departnment of Forestry and Fire
Protection), )ra. PERB Deci sion No. 999-S.
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and the status quo. That viewis not consistent with California

contract |aw **

It appears that the ALJ relied on a |abor |aw concept that a
contract establishes a status quo and overl ooked the parties’
clear intent to limt the MSA provision to a specific tine
period. -Furthernore, the concept grows out of the NLRA-inposed
duty to bargain under NLRA section 8(a)(5) which does not contain
the constraints of HEERA section 3572.

Since CSU conmtted no violation of an existing agreenent,
the remaining issue is to identify the past practice or status
quo, to nmeasure whether CSU s action viol ated HEERA.

Past Practice

In Paj aro, PERB recognized the "dynam c status quo" concept
in federal labor law. That concept recognizes that change can be
a normal part of the pattern of conduct between an enployer and a

union. As PERB notéd in Pajaro:

VWil e Katz prohibits disturbance of the
status quo during negotiations, the NLRB has
hel d that the "status quo" against which an
enpl oyer's conduct is eval uated nust take
into account the regular and consistent past
patterns of changes in the conditions of

enpl oynent. The NLRB has held that changes
consistent with such a pattern are not

vi ol ations of the "status quo."

4See, e.g., Sayble v. Feinman (1978) 76 Cal . App.3d 509
[142 Cal .Rptr. 895] citing California Code of Cvil Procedure
section 1858 (Court has neither power to nake for parties a
contractual arrangenent which they thenselves did not make nor to
insert in agreenent |anguage that appealing party w shes were
t here). :
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Unfortunately, no objective test exists to fully define a
past practice and the discretion or right to withhold or make
addi ti onal paynents under a policy is sometines overl ooked when
it should be part of the definition. In 1988, CSU did not pay
MSAs, an action that was permtted under the contract.
Characterizing this event as an "aberration" froma pattern
strips the parties of their power to set limtations on their
- contractual rights and obligations and nay inpose burdens
i nconsi stent with HEERA section 3572.

The ALJ concluded that the "single suspension [in 1988] does
not represent a pattern of conduct to establish a past practice
of unilateral suspensi on of MSA's." Under that reasoning, the
ALJ inposed on CSU the burden of establishing a past practice to
suspend MSAs; whereby the nore times it occurred, the nore likely
it would be found to constitute a past practice, which avoids a
pot enti al problen1aftér the contract expires. That pattern of
behavi or woul d be repugnant to the purpose of HEERA.

The parties' contract permtted non-paynent of MSAs under
certain conditions, which led to nonpaynent of MSAs in 1988. The'
contractual history of the parties shows that CSU consiétently
protected itself againét a permanent commtnent to MSA paynents.
Al t hough CSU only asserted that right once (in 1988),I it had the
~right to not pay MSAs whenever it had no contractual obligation
to do so.

Wil e the evidence shows CSU policy was to pay MSAs whenever

resources permtted, the evidence al so shows that CSU never

17



abandoned its contractual and nanagement right, consistent with
its statutory duties, to not pay MSAs on a permanent basis. The
contract obligated CSU to pay MSAs fdr a Iinited period, which is
not the same as creating a "past practice" that established

. paynent of MSAs as a status quo that could not be unilaterally

di scont i nued after expiration of the prior contract and before
conpl eting negotiations on a successor contract.

Ot her CSU_Exceptions

CSU s second exception challenges a statenent in the
proposed deci si on accusi ng CSU of fafling to provi de CSEA an
opportunity to meet and confer on the MSA issue before the
effective inplenentation date of June 1. Inifsstﬂemmtof
exceptions, CSU suggested alternate |anguage to clarify its
position that there was no obligation to provide an opportunity
to meet and confer under the facts in this case. Since we find
no unilateral suspension of an obligation created by contract or
past practice, and since CSU gave adequate notice of its position
in conpliance with HEERA section 3572 and the parties continued
to discuss their concerns, we find that CSU did not viol ate HEERA

on the nmeet and confer issue.

It is not necessary to address the CSU exceptions that the
allegation-of bad faith bargaining is outside the scope of this
unfair | abor practice charge, or that it was an error on the part
of the ALJ to find that "salary savings were . . . the source of
funds for MSAs," since we find that CSU did not viol ate HEERA by

di sconti nuing MSA paynents after the CBA expired.
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ORDER

_ The Board hereby reverses the ALJ's proposed deci sion and
DI SM SSES the conpl ai nt and unfair practice charge in Case
No. LA-CE-328-H.

Menber Carlyle joined in this Decision.
Menber Caffrey's dissent begins on page 20.
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CAFFREY, Menber, dissenting: | dissent. The California
State University (CSU) violated section 3571(a) and (c) of the
Hi gher Education Enpl oyer-Enpl oyee Rel ati ons Act (HEERA) when it
unilaterally suspended nerit salary adjustnents (MsSAs) for
enpl oyees represented by the California State Enpl oyees'

Associ ation, CSUDivision, SEIULocal 1000, AFL-CI O (CSEA) on
June 1, 1992, prior to the conpletion of bargaining with CSEA -
Accordingly, | would affirmthe proposed decision of the Public
Enpl oynent Rel ations Board (PERB or Board) administrative |aw
judge (ALJ). However, | would nodify the renedy proposed by the
ALJ to include a make whol e provision, ordering backpay plus
interest to be paid to the enployees affected by CSU s unlamﬁﬂl
MSA suspensi on.

| expressly reject the m sguided analysis which |eads the
majority to the contrafy chcIusion. The majority opinion
m sapplies PERB and National Labor Rel ations Board (NLRB)
precedent, and m sinterprets HEERA section 3572 so severely, that
it threatens a fundanental rule of collective bargaining.

DI SCUSSI ON

It is a fundanental rulé of collective bargaining that an
enpl oyer nmust maintain certain terns and conditions of
enpl oynent, including wages and benéfits, foll om ng expiration of
a Col l ective Bargaining Agreenent (CBA) during the parties'
negoti ati ons over a successor agreenent. An enployer's
Qnilateral change in these terns and conditions of enploynent is

a per se violation of the statutory duty to bargain in good
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faith. (State of Califorpia (Departnent of Forestry_and Fire
Protection) (1993) PERB Decision No. 999-S; Pajaro Valley Unified

School District (1978) PERB Decision No. 51; San Mateo County
Community College District (1979) PERB Decision No. 94; NLRB v.

Katz (1962) 369 U. S. 736 [50 LRRM2177]; Departnent of Personnel

“Administration v. Superior Court (1992)5 Cal.App.4th 155
[6 Cal .Rptr.2d 714].)

NLRB v. Cone M1ls Corp. (1967) 323 F.2d 595

[64 LRRM 2536], a case cited by the mgjority, makes it clear that
CBAs are not ordinary contracts, and that enployers may change
wor ki ng conditions followng the expiration of a CBA only after
affording the opportunity to bargain over those changes. |In that
case, the court stated that this obligation "derives not fromthe
contract but fromthe National Labor Relations Act.”

Anot her case, Marine & Shipbuilding Woirkers v. NLRB (1963)
320 F.2d 615 [53 LRRM 2878], cited by the ngjority, holds that an

enpl oyer could unilaterally discontinue a union shop and checkoff
provi si on because it was dependent on the exiétence of the
contract. However, the court's broader holding was that the

enpl oyer could not unilaterally change fundanental conditions of
enpl oyment such as seniority rights or the grievance procedure
“after expiration of the contract during negotiations over a

successor agreenent.

There are nunerous policy considerations which have |ed
PERB, the NLRB and the United States Suprenme Court to confirmthe

fundanental rule against unilateral changes, whi ch the Board

21



di scussed in San Mateq Community College District, supra. PERB

Decision No. 94. First, a unilateral change destabilizes the

enpl oyer - enpl oyee relationship which can lead to job actions and
ot her wor kpl ace di srupti ons. Secohd, uni l ateral changes in
wor ki ng conditions undercut the exclusive representative's
negoti ati ng power and ability to function effectively on behalf
of bargaining unit menbers. Third, the rule against enployer
uni l ateral changes pronotes the |level playing field between the
parties mhich is a basic prerequisite of the statutory design of
collective bargaining. The bilateral duty to negotiate in good
faith and the negotiating equality it relies upon are underm ned
by the ability of one party to unilaterally change conditions of
enpl oynent prior to the conpletion of the bargaining process.
These policy considerations particularly apply to parties to an
expired CBA who are negotiating a successor CBA. This is
precisely the context in which the dispute posed by the instant

case ari ses.

An extensive body of precedent, including that cited above,
confirms the fundanental rule that CSU was obligated to continue
the MSA provision contained in the expired CBA during its
negotiations with CSEA over a successor agreenent, unless it can
denonstrate an exception to this rule and/or an agreenent by the
parties to proceed differently. CSU asserts that it was not so
obligated in this case, basing its argunents on the application
of HEERA section 3572, the specific provisions of the expired CBA

and its past practice with regard to the paynment of MSAs.
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HEERA Section 3572

In its oral argunment brief, CSU argues that upon expiration
df its CBAwith CSEA on May 31, 1992, it exercised its authority,
as expressly authorized in HEERA section 3572, to suspend paynent
of MSAs "in tines when the Legislature did not appropriate funds
for MSAs." CSU argues that all of the |ongstandi ng precedent-
.cited above, cases arising under the Educational Enploynent
Rel ati ons Act (EERA) and the National Labor Relations Act (NLRA)
including those affirmed by the United States Supreme Court,
shoul d be deened by the Board to be "irrelevant” and are
“inapplicable and should not be followed" in this case. CSU asks
the Board to sweep aside decades of precedent confirmng a
fundamental rule of collective bar gai ni ng stated above, to find
t hat :

When unrestrained by a collective bargaining
agreenment, the [Trustees of the California
State University] and their del egees have the
power to determi ne the conpensation for al
CSU enpl oyees.

This startling pronouncenent is unsupported by |ega
authority. Many HEERA prbvisions relating to the obligation to
bargain in good faitH are identical to EERA provisions.
Furthernore, the California Supreme Court has held that the
bar gai ni ng requirenents of the NLRA and cases interpreting them

may be referred to for enlightenment on simlar issues arising

“under state |abor statutes. (Fire Fighters Union v. Gty of

Vallejo (1974) 12 Cal.3d 608, 616-617 [116 Cal .Rptr.507].) The
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court has al so used federal precedent for guidance in
interpretation of other state |abor statutory provisions.

(H_ Rancho Unified School Dist, v. National Education Assn.

(1983) 33 Cal.3d 946, 953 [192 Cal.Rptr. 123].)

It is sinply Uninaginable, and unsubstanti at ed, thaf t he
Legislature, in the very statute which provides CSU enployees
with the right to form join and participate in enployee
organi zations for the purposes of collective bargaining with CSU
woul d include a provision which restricts that right to the
extent argued by CSU. HEERA section 3572 descri bes the process
of securing funding for a menorandum of understanding (M) which
"has just been negotiated by the parties. After the parties reach
an agreement which requires -"budgetary or curative action by the
Legi sl ature,” they nust obtain such action or the entire NDU IS
referred back to the parties for further negotiations.

’HEERA section 3572 does not address the parties' obligations
during negotiations, does not address the efficacy of a provision
of a CBA which has been in effect for three years, and
categorically does not address or offer an exception to the’
enpl oyer's obligation to maintain certain terns and conditions of
enplpynent contained in an expired CBAwhile the parties are
negoti ati ng over a successor agreenent.

The parties in this case were negotiating for a successor
agreenent follow ng éxpiration of their prior CBA at the tinme of
CSU s unil ateral suspension of MSAs. They had not reached

agreenment on an MOU requiring budgetary or curative action by the
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Legi slature and, therefore, HEERA section 3572 is inapplicable to
the circunstances of this case.

O particular concern is the potential inplication of the
majority's view that under HEERA section 3572, CSU is wthout
authority to continue a contractual financial obligation for
whi ch the Legislature has not provided specific funding. Under
this interpretation, CSU apparently can and nust repudi ate a
provi sion of an existing CBA based sinply on its conclusion that
the Legislature has not provided specific funding for it.
Nothing is nmore likely to underm ne the basic purpose of HEERA
than to provide the enployer with the ability to unilaterally
repudi ate a contractual fi nanci al obligation involving a
condition of enploynent as. fundanental as enpl oyee wages. |

reject this unsubstantiated and potentially destructive view*

Contract Provisions

CSU offers the alternative argunent that its June 1, 1992,
suspensi on of MSAs is specifically authorized by provisions of
the parties' expired CBA. This argunent is based on a theory of
wai ver by contract. The Board will not readily infer that a

party has waived its rights, requiring that any such waiver be

Isince HEERA section 3572 is inapplicable to the
circunstances of this case, | find it unnecessary to address the
nyriad of issues raised by that section, none of which is
addressed in the majority opinion. These include: the process
for determining that a provision of a CBA requires budgetary
action by the Legislature; the process for determ ning whether
such a CBA provision has been fully funded; the inpact on an
exi sting condition of enploynment of the failure to fully fund it
in a period subsequent to its inplenmentation; and the various
bar gai ni ng obligations and rights of the parties in any and al
of these situations.
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expressed in clear and unmni stakable terns, particularly where the
wai ver of the statutory right to bargain is asserted. (Amador

Vall ey _Joint Union Hi gh School District (1978) PERB Deci sion

No. 74; _San Francisco Comunity College District (1979) PERB

Deci si on No. 105.)

CSU asserts that the |anguage of CBA section 20.19 gives it
the authority to suspend MSAs on June 1, 1992. CBA section 20.19
provi des:

Merit salary adjustnments shall be paid

effective July 1, 1989, and for the duration

of this Agreenment, subject to provisions

20.18 and 25.2.2
CSU argues that the phrase "for the duration of this Agreenment”
constitutes a waiver by CSEA of its right to negotiate over the
Subject of MSAs follow ng expiration of the CBA on May 31, 1992,
and i ndi cat es agreenent by CSEA that CSU can unilaterally suspend
MSAs at that tinme.

This argunent is without nerit. As concl uded by the ALJ in
his proposed decision, this durational |anguage does not address
CSU s statutory obligation under HEERA during the period after
expiration of the contract. The durational |anguage of Article
20.19 does not constitute in clear and unm stakable terns a
wai ver by CSEA of. its right under HEERA to bargain in good faith

over terms and conditions of enpl oynent . Nor does it constitute

a clear and unm st akabl e agreenment by CSEA to waive CSU s

’Section 20.18 provides for novenent between steps on the
sal ary schedul e based on nerit and performance, and section 25.2
concerns reopeners for 1991-92.
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obligation to maintain wages, hours and other terns of enploynent
enbodied in the expired CBA during bargaining over a successor
agr eement .

To interpret agreenent on nere durational |anguage as a
wai ver of the statutory right to bargain would severely undernine
the principles of collective bargaining by allomﬁng wi despr ead
uni l ateral changes after expiration of CBAs containing such
| anguage, while the parties are bargaining over a succéssor
agreenment. In this case, for exanple, the expired CBA contained
a general durational provision in Article 25.1. Cearly that
statenment of CBA duration does not allow the enployer to-
unilaterally alter ternms and conditions of enploynent, such as
wages, hours, and health benefifs, described in the contract once
it has expired. Simlarly, CSUs reliance on the durational
| anguage of CBA Article 20.19 to justify its suspension of MSAs

- upon expiration of the CBA is unavailing.

CSU also justifies its unilateral suspension of MSAs by
reliance on CBA Article 25.4, which states:

Any termof this Agreenent which is deenmed by
the Enployer to carry an econom c cost shal
not be inplenented until the Enpl oyer
determines that the anmpbunt required therefore
has been appropriated and makes such anopunt
avai |l abl e for expenditure for such purpose.

If the Enpl oyer determnes that |ess than the
amount needed to inplement this Agreenent, or
any provision herein, has been appropriated
to inplenent this Agreenment or any provision
herein, the tern(s) of this Agreenent deened
by the CSU to carry econom c cost shall
automatically be subject to the neet and
confer process.
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This provision is designed to prevent inplenentation of any

CBA term having an economc cost if it is determned by CSU that
funds are unavail able for that purpose. 1In this case, CSU nade
no such determ nation prior to the inplenentation of the MSA
provi sion of the contract. Instead, the record is clear that CSU
i mpl emented CBA Article 20.19 providing for paynent of MSAs for
the entire negotiated termof the CBA. Having inplenented the
MSA provision, Article 25.4 does not give CSU the discretion to
make a subsequent determ nation of funding unavailability which
coUId affect the status of that provision. CSU offers no
argunent on this issue, nor does it address the issue of t he

ef fectiveness of Article 25.4 on June 1, 1992, follow ng
expiration of the CBA. Furthernore, this Article does not |ead
to the conclusion that CSU can unilaterally suspend a CBA

provi sion, once inplenented, wthout conpleting the neet and
confer process. Morre inportantly, Article 25.4 does not address
CSU s obligation under HEERA to naintain terns and conditions of
enpl oynent after the CBA's expiration while the parties are
negotiati ng over a successor agreenment. Therefore, CSU s
assertion that its suspension of MSAs is permtted by Article

25.4 of the parties' expired CBAis without nerit.

In summary, CSU s arguments involving CBA Articles 20.19 and
' 25.4 fail to dempnstrate a clear and unnmi stakabl e wai ver by CSEA
of its statutory right to bargain over the subject of wages. Nor

do these argunents provide CSU with an exception to its

28



obligation to nmaintain the MSA provision of the expired CBA
during negotiations over a successor agreenent.

Past _Practice

CSU argues alternatively that its unilateral suspension of
MSAs is permtted because it is consistent with its past
practice, specifically its suspension of MSAs under the terns of
the previous, 1985-88, CBA. The |anguage of that agreenent
provi ded that MSAs "shall be subject to funds being appropriated
by the Legislature and nade available to the CSU specifically for
‘merit salary adjustnéhts." CSU suspended MSAs at the begi nni ng
.of the 1988-89 fiscal year, a year in which the Legislature and
Governor did not make funds avail able specifically for MSAs. An
arbitrator ruled that CSU s action was in accordance wi th and
aut hori zed by the MSA provision of the 1985-88 contract descri bed
above. Wth the exception of this contractually authorized MSA
suspensi on, the record includes no evidence of a practice of
suspendi ng MSAs by CSU based on funding availability or any other

consi derati ons.

The application of a provision of a prior CBAis
insufficient to constitute a past practice constraining parties
who have substantially altered that provision in a subsequent

agreenent. The 1989-92 contract contains different |anguage

regardi ng MSAs, specifically deleting the provision maki ng MSAs
subject to specific funding by the Legislature. CSU s practice
with regard to this CBA provision was to pay MSAs regardléss of

whet her funds were specifically appropriated for that purpose by
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the Legislature, including paying themfor the first eleven
nont hs of the 1991-92 fiscal year prior to their unilateral
suspensi on on June 1, 1992, 3

The majority's discussion of past practice contains
statenments which denonstrate a profound m sunderstandi ng of HEERA
and m sapplication of precedent. The majority states that CSU
"had the right not to pay MSAs whenever it had no contractual
obligation to do so"; and CSU has the contractual and managenent
right "to not pay MSAs on a pernmanent basis.”

Under HEERA, CSU has the obligation to negotiate in good

faith with CSEA over the subject of enployee wages, I ncl udi ng
MSAs, a matter expressly within the scope of representation
defined in HEERA section 3581.3. CSU is bound by the fundanenta
rule of collective bargaining that an enployer nust maintain
certain ternms and conditions of enploynment follow ng expiration
of a CBA during the pafties' negoti ati ons ovef a successor
agreenment. There is no statutory or managenent right to not pay

MSAS.

]1t"is interesting to note that contrary to CSU s
assertions, the evidence leads to the conclusion that budgetary
action by the Legislature was not required to fund the paynent of
MSAs. During the termof the CBA, including eleven nonths of the
1991-92 fiscal year, MSAs were paid even though not specifically
funded by the Legislature. CSU offers no evidence to support its
assertion that it needed specific legislative funding to pay MSAs
in the twelfth and final nmonth of 1991-92, or subsequently in
1992-93 when the Legislature's practice of not specifically
fundi ng MSAs continued.
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Renedy

HEERA section 3563.3 gives the Board broad renedial power,
including the authority to issue cease and desist orders and to
require affirmative action effectuating the policies of the
HEERA. In a long line of cases, the Board has ordered a make
whol e renedy for enployees affected by a unilateral change.
(Regents _of the Unjversity of California (1983) PERB Deci si on
No. 356-H, Rio Hondo Community_College District (1983) PERB
Deci sion No. 292; Oakland Unified School District (1980) PERB

Deci sion No. 126; Conpton Unified School District (1989) PERB

Deci sion No. 784.) Such renedi es have been approved by the

courts. (San Di ego Adult Educators v. Public Enploynent
Rel ations Bd. (1990) 223 Cal.App.3d. 1124, 1137

[273 Cal . Rptr. 53].)

A make whole renedy is clearly called for and appropriate in
this case. First, CSUunilaterally and unlawfully changed a
condi tion of enploynent involving the fundanental subject of
enpl oyee wages. Second, consistent with the discussion above,
the ALJ's reliance on HEERA section 3572 in declining to order a
make whol e remedy is msplaced, as it describes circunstances
mhich'do not présent thenselves in this case. Furthernore, as
‘noted above, during the termof the CBA, CSU paid MSAs in
accordance with CBA section 20.19, despite the fact that they had
not been specifically funded by the Legislature during that
~period. Therefore, no finding that funds are unavailable to pay

MSAs can be nmade in this case.

31



CSU finds support for the ALJ's decision not to order a make

whol e renedy in Regents of the University of California (Davis,

et _al.) (1990) PERB Decision No. 842-H (University of California)

but that case is clearly distinguishable. University_of

California involves the failure to provi de adequate advance

notice of a phase in of nerit increases to enployees represented
by a nonexcl usive representative and not covered by a CBA. The
Board determ ned that since the enployer's neet and discuss
obligation to a nonexclusive representative includes neither a
requirenent to reach agreenent or inpasse, and the record did not
include sufficient evidence to support a finding that funds were
avail able to pay the increase, the entitlenent to back pay was

specul ati ve and not an appropriate renedy.

In this case, the enployees affected by the unl awf ul
uni l ateral change are represented by an excl usive represenfative
and are covered by the terms of an expired CBA. The record here
al so reveal s that funds were avail able to pay MSAs under that
CBA, and MSAs were paid, regardless of whether funds had been
specifically appropriated for t hat pur pose by the Legislature.

-University of California does not lead to the conclusion that a

make whol e renedy is inappropriate in this case.

Havi ng found that the suspension of MSAs by CSU was
unl awful, 1 conclude that a make whole remedy is appropriate. |
woul d order backpay plus interest to be paid to enpl oyees

affected by CSU s unl awful action.
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