STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

GARY CAVI GLI A,

~— —

Charging Party, Case No. SF-CO 490

)
V. ) PERB Deci sion No. 1116
)
SERVI CE EMPLOYEES | NTERNATI ONAL ) Sept enber 14, 1995
UNI ON, LOCAL 715, AFL-CIQ, )
Respondent . ;
)

Fl

Appear ances; 'Gary Caviglia, on his own behalf; Van Bourg,

Wei nberg, Roger & Rosenfeld by Vincent A Harrington, Jr.,
Attorney, for Service Enployees International Union, Local 715,
AFL-Cl O :

Before Carlyle, Johnson and Caffrey, Menbers.
DECI SI ON AND ORDER

CAFFREY, Menber: This case is before the Public Enploynent
Rel ati ons Board (Board) on an appeal of a Board agent's dism ssa
(attached) of an unfair practice charge filed by Gary Caviglia
(Caviglia). 1In his charge, Caviglia alleged that the Service
Enpl oyees International Union, Local 715, AFL-CIO (SEIU violated
section 3543.6(c) of the Educational Enploynent Relations Act
( EERA) when it failed to respond to his conpl aints about
representation matters. The Board agent al so considered whet her
by this conduct SEIU breached its duty of fair representation to -
Caviglia guaranteed by EERA section 3544.9, thereby violating
section 3543.6(b)."

'EERA is codified at Governnent Code section 3540 et seq.
EERA section 3544.9 states:



The Board has reviewed the entire record in this case,
including the warning and dism ssal letters, the unfair practice
charge, Caviglia' s appeal and SEIU s response thereto. The Board
finds the marning.and dismssal letters to be free of prejudicial
error and adopts themas the decision of the Board itself.

The unfaif practice charge in Case No. SF-CO-490 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Carlyle and Johnson joined in this Decision.

The enpl oyee organi zation recogni zed or
certified as the exclusive representative for
the purpose of neeting and negoti ating shal
fairly represent each and every enployee in
the appropriate unit.

EERA section 3543.6 states, in pertinent part:

It shall be unlawful for an enpl oyee
or gani zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(c) Refuse or fail to nmeet and negotiate in
good faith with a public school enployer of
any of the enployees of which it is the

excl usive representative.
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San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 557-1350

July 13, 1995
Gary Caviglia

Re: DI SM SSAL OF UNFAI R PRACTI CE CHARGE/ REFUSAL TO | SSUE
COMPLAI NT
Gary Caviglia v. Service Enployees International Union.
Local 715. AFL-CI O
Unfair Practice Charge No. SE-CO 490

Dear M. Cavigli a:

The above-referenced unfair practice charge, filed on April 24,
1995, alleges that the Service Enployees International Union,
Local 715, AFL-CIO (SHU failed to respond to a conplaint letter
filed by Gary Caviglia regarding inproper representation in a

di spute with the Morgan H Il Unified School District (District).
This conduct is alleged to violate Governnment Code section
3543.6(c) of the Educational Enploynent Rel ations Act (EERA).

| indicated to you, in ny attached letter dated June 27, 1995,
that the above-referenced charge did not state a prinma facie
case. You were advised that, if there were any factual

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended the
charge to state a prima facie case or wwthdrew it prior to July
11, 1995, the charge woul d be di sm ssed.

On July 10, 1995, Caviglia submtted a |etter containing
corrections to the statenent of facts set forth in the June 27,
1995 letter.

Caviglia indicates that the Decenber 19, 1994 letter fromthe
District was not a notice that it intended to proceed with
termnating his enploynment. Rather it was a notice that the
District intended to recoup its alleged overpaynent resulting
fromhis |eaving work early. Nevertheless, Caviglia was aware of
the District's intent to termnate. Caviglia' s decision not to
contest the term nation occurred after SEIU advi sed hi m agai nst
an appeal .

Caviglia alleges that SEIUs failure to represent himwas evident
fromits failure to give himadvice with respect to the Decenber
19 letter or explain to himwhat its contents were. The

tel ephone receptionist for SEIU seened irritated that he would
want to speak to a representative about the letter before
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receiving it. She advised himto open the letter and, if it were

inportant, notify SEIU.  In addition, when his representative,
Kazi Fried, was out of the office on | eave, he would be
transferred to another representative who was too busy to keep
the nonmentumgoing in his settlenent discussions with the
District designed to avoid term nation. -He was not provided
updat es on these di scussions.

On January 11, 1995, SEIU s executive board net and deci ded not
to challenge the District's demand that Caviglia resign, but to
negoti ate a settlenent instead. Fried put the SEIU chapter
president in charge of his case while she was gone for the next
four days, w thout notifying himof the change. On January 12,
1995, the District presented Caviglia wwth an ultimatum that he
resign by January 13, or face termnation. Caviglia tried
unsuccessfully on several occasions on January 13 to reach the
chapter president by telephone to obtain advice, but was forced
to | eave nessages. It is not clear how he knew to contact the
chapter president if he did not receive notice of the
substitution.

In any event, unable to reach the chapter president on January
13, Caviglia talked to two SEIU stewards who were unwilling to
advise himor be a wwtness to his discussion with the District.
He was concerned that prior tentative verbal agreenents
surroundi ng the resignation, not commtted to witing, would not
be honored by the District if he submtted the resignation
letter. He submtted the resignation letter under duress. The
subsequent letter, in which Caviglia sought to postpone the
effective date of resignation to January 31 was submtted the
sane day (January 13, not January 31), after he decided he shoul d
pursue his objective in negotiations of a later resignation date
--an objective that he and SEIU had earlier agreed to pursue.

Caviglia alleges that throughout the course of the events he
pronptly answered tel ephone nessages left by SEIU but that SEIU
did not respond in kind.

Al t hough Caviglia alleges new facts indicating a |ack of
diligence on the part of SEIU in pursuing objectives on his
behal f in the negotiations for an alternative to term nation,
these allegations are insufficient to establish that the SEIU
acted in an arbitrary, discrimnatory or bad faith nmanner with
respect to its representation of him The critical decision
(i.e., recommendation that he not appeal the term nation) appears
to have been made on the basis of the inprobability of prevailing
in the appeal, and therefore was properly based on an assessnent
of the nerits of the case. (Reed District Teachers Association.
CTA/ NEA (Reyes) (1983) PERB Dec. No. 332.)




Dism ssal Letter
SF- CO- 490

July 13, 1995
Page 3

VWhile it can certainly be argued that Caviglia would not have
faced the District's ultimatumto resign had SEI U been nore
diligent in reaching closure on a settlenment, there is no
guarantee that such added diligence would have altered the
outcone. Nor is that the appropriate test for a breach of the
duty of fair representation. The result in this case that was
unacceptable to Caviglia could al so have stemmed fromthe
apparent |ack of |everage that he and SEIU had with respect to
the District's alleged basis for termnating him or sinply the
District's unwi |l lingness to conprom se. Accordingly, the charge
does not establish a prima facie violation of the EERA. (United
Teachers of Los Angeles (Collins) (1983) PERB Dec. No. 258.)

Therefore, | amdismssing the charge based on the facts and
reasons stated above and those contained in nmy June 27, 1995
letter.

Right .to Appeal.

Pursuant to Public Enploynent Relations Board regul ati ons, you
may obtain a review of this dism ssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8§,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph
certified or Express United States mail postmarked no | ater
than the | ast date set for filing. (Cal. Code of Regs., tit. 8
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynment Rel ations Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition wthin twenty (20) cal endar
days follow ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Service

Al l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filed wwth the Board itself. (See Cal. Code of Regs., tit. 8
sec. 32140 for the required contents and a sanple form) The
docunment will be considered properly "served' when personally
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delivered or deposited in the first-class mail, postage paid and
properly addressed.

Extension of Tine

A request for an extension of time, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nmust be filed at least three (3) calendar days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shall
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

If no appeal is filed within the specified tine limts, the
dism ssal will become final when the tine [imts have expired.

Si ncerely,

ROBERT THOWVPSON
Deputy General Counse

B

y
DONN G NOZA

Regi onal Attorney
At t achment

cc: Vincent A Harrington, Jr.
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June 27, 1995
Gary Caviglia
Re: WARNI NG LETTER
Gary Caviglia v. Service Enployees International Union,

Local 715. AFL-CIO
Unfair Practice Charge No. SE-CO 490

Dear M. Caviglia:

The above-referenced unfair practice charge, filed on April, 24,
1995, alleges that the Service Enpl oyees International Union,
Local 715, AFL-CIO (SEHIU failed to respond to a conplaint letter
filed by Gary Caviglia regarding inproper representation in a

di spute with the Morgan H Il Unified School District (District).
This conduct is alleged to violate Governnent Code section
3543.6(c) of the Educational Enploynment Rel ations Act (EERA).

| nvestigation of the charge revealed the following. Caviglia was
enpl oyed as a custodian by the District prior to his resignation
in January 1995. In a menorandumto Caviglia dated Decenber 6,
1994, the District accused Caviglia of |eaving one hour and
twenty mnutes early every night for four nonths. The District
al so demanded return of the alleged overpaynent, calcul ated at
$11. 37 per hour for 77 hours. Caviglia was represented in a
"Skel ly" hearing by SEIU steward Jesus Estrada on Decenber 12,
1994. By letter dated Decenber 19, 1994, the District informed
Caviglia that it would proceed with its intended termnation,
effective January 13, 1995. SEIUvoted not to support Caviglia
in an appeal of the term nation.

According to SEIU, Caviglia indicated that he woul d not contest
the termnation but wished to negotiate a substitute result.

SElI U negoti ated an agreenent whereby the resignation date was
extended to January 20, 1995, Caviglia would receive unenpl oynent
benefits, vacation pay and wages fromJanuary 1 through January
20, 1995. Caviglia alleges that tel ephone calls and questions
were rarely answered during the first two weeks of January 1995
during the settlenent negotiations. He further alleges that SEIU
failed to support hi mwhen he was reluctant to sign for a
certified letter fromthe District, apparently, announcing its
decision to proceed with the termnation. He also clains that
SEIU was not diligent in pursuing his desired terns of
settlenent, |ost nonentumin the negotiations, and failed to
achieve a satisfactory result.
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SEI' U provided to the undersigned a copy of a handwitten
menor andum purporting to be from Caviglia to Lee Cunni ngham
Director of Personnel, file stanped on January 13, 1995, stating
that his resignation date would be January 20, 1995. 1In a
subsequent nenorandum Caviglia wote to Cunni ngham the
followng: "I was in error on ny resignation date. It should
read . . 'Effective 31 January 1995.'" This nmenmorandumwas | eft
on Cunni ngham s desk on January 31, 1995.

In response to this change, the District took the position that
it was excused fromperformance of the initial settlenent
agreenent based on Caviglia's breach of its terns and
consequently withheld $843.92 (the amount it contended was owed
by Caviglia) from Caviglia' s final paycheck

SEIU representative Kazi Fried spoke to Cunni ngham on February 3,
- 1995 regarding the matter. According to SEIU, the D strict
proposed to restore the deducted anmount if Caviglia would agree
to a repaynent plan. SEIU refused to accept this offer and
insisted on the original terns of the agreenent. SEIU clains
that it left a tel ephone message for Caviglia conveying this
settlement offer but did not receive any return communication
until the conplaint letter of March 25, 1995, described bel ow

By letter dated March 25, 1995, Caviglia conplained to SEIU
President Marlene Smith that the District had yet to repay the
$843.92 and had incorrectly calculated his pay for the nonth of
January 1995. The figure was short between $126.70 and $190. 52.
According to Caviglia, Fried told himthat Cunni ngham had
admitted that deduction of the $843.92 was illegal and that the
noney woul d be restored. Caviglia also contends that the accrued
vacation check issued to hi mwas grossly m scal cul at ed.

SEIU contends that it continues to attenpt to achieve a voluntary
settlenent fromthe District regarding these issues, but contends
that regardless of the outcone, it has not breached its duty of
fair representation

Based on the facts stated above, the charge as presently witten
fails to state a prima facie violation of the EERA for the
reasons that follow _

Caviglia lacks standing to allege that the SEIU has failed to
meet and negotiate in good faith with the District in violation
of section 3543.6(c). In_Oxnard Education Association (Corcey)
(1988) PERB Dec. No. 664, the Public Enpl oynment Rel ati ons Board
(PERB) held that a charge of a refusal by the exclusive
representative to bargain in good faith nust be brought by the
enpl oyer, and cannot be brought by an individual enployee since
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t he enpl oyee organization's duty to bargain is owed to the

enpl oyer, not to the individual unit enployees. PERB went on to
note that the enployee could address the dispute through a claim
of a breach of the duty of fair representation.

In order to state a prima facie violation regarding a breach of
the duty of fair representation with respect to grievance
representation, which appears to be in issue here, the Charging
Party nmust show that SEIU refused to process a neritorious
grievance for arbitrary, discrimnatory, or bad faith reasons.
In United Teachers of Los Angeles (Qollins)_ (1983) PERB Dec.

No. 258), the PERB stated:

Absent bad faith, discrimnation, or
arbitrary conduct, mere negligence or poor
judgnent in handling a grievance does not
constitute a breach of the union's duty.
[CGtations.]

A union may exercise its discretion to
determine how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are m ni mal .

It has al so been stated that in order to state a prinma facie case
of arbitrary conduct violating the duty of fair representation, a
charging party:

" ... nmust at a mninmminclude an assertion
of sufficient facts fromwhich it becones
apparent how or in what manner the exclusive
representative's action or inaction was

w thout a rational basis or devoid of honest

j udgment . (Enphasi s added. )" (Reed District

Teachers Association, CTA/NEA (Reyes) (1983)
PERB Dec. No. 332, p. 9, citing Rocklin

wm&wm
(1980) PERB Dec. No. 124.)

The charge fails to allege sufficient facts fromwhich it can be
concluded that a prima facie violation occurred under the
standards articul ated above. There is insufficient evidence to
denonstrate that SEIU failed to pursue a neritorious grievance,
or if it did, that it did so for arbitrary, discrimnatory, or
bad faith reasons.
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For these reasons the charge, as presently witten, does not
state a prima facie case. If there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ai ned above, please anend the charge. The
anended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled First Anended_Charge,
contain all the facts and all egations you wish to make, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the ori ginal

proof of service nust be filed with PERB. If | do not receive an
anended charge or withdrawal fromyou before July .11, 1995 |
shall dism ss your charge. |If you have any questions, please

call me at (415) 557-1350.

Si ncerely,

DONN G NCZA

Regi onal Attorney



