STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

PAT KI RKALDI E,

~— —

Charging Party, ) Case No. SF-CO 470
V. o )) PERB Deci sion No. 1118
ALUM ROCK EDUCATI ON ASSOCI ATI ON, )) Cct ober 4, 1995
CTA/ NEA, )
Respondent . i
Appearances: Pat Kirkaldie, on her own behalf; California

Teachers Associ ation by Ranon E. Ronero, Attorney, for Al um Rock
Educati on Associ ati on, CTA/ NEA

Before Carlyle, Garcia and Johnson, Menbers.
DECI SI ON

JOHNSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or.Board) on appeal by Pat Kirkaldie
(Kirkal die) of a PERB regional attorney's disnissal (attached)
of her unfair practice charge® against the AIun1Rock Educati on
Associ ation, CTA/ NEA (Association). |In her charge, Kirkaldie
al | eged that the Association failed to adequafely represent.her
in violation of section 3542.6 of the Educational Enpl oynent

Rel ations Act (EERA)? when it refused to pursue her grievances

The charge consists of a 21-page statenent of facts,
together with approximately 788 pages of exhibits.

EERA is codified at Government Code section 3540 et seq.
Section 3543.6 provides, in pertinent part:

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to



to arbitration; failed to investigate the expenditures of funds
recei ved by the Al um Rock Union Elenentary School District
(District) for salaries and services of program specialists;
and failed to investigate the District's illegal elinmination

of program specialist positions.

The Board has reviewed the warning and dismssal letters,
Kirkal die's appeal,_the unfair practice charge, the Association's
response and the entire record in this case. The Board finds the
warni ng and dismssal letters to be free of prejudicial error and
adopts themas the decision of the Board itself in accordance
W th the follomﬁng di scussi on.

- DI SCUSSI ON

The Board finds that Kirkaldie' s appeal is wthout
merit. The Board finds that the warning and dism ssal letters
denonstrate that the regional attorney perforned a thorough
review of the perfinent details and followed the rel evant
PERB precedent and statutory law to correctly conclude that
Kirkaldie failed to denobnstrate how the District's conduct

vi ol ated provisions of the collective bargaining agreenent.

di scri mi nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.
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ORDER

The Board hereby AFFIRMS the regional attorney's disn ssal

of the unfair practice charge in Case No. SF-CO 470.

Menbers Carlyle and Garcia joined in this Decision.
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San Francisco, CA 94108-4737
(415) 557-1350

April 17, 1995

Pat Kirkal die

Re: DI SM SSAL OF UNFAI R PRACTI CE CHARCGE/ REFUSAL TO | SSUE
COVPLAI NT
Pat Kirkal die v. Al umRock Educators Associ ation
Unfair Practice Charge No. SF- Q0O 470

Dear Ms. Kirkal die:

The above-referenced unfair practice charge, filed on July 8,
1994 and anended on April 6, 1995, alleges that the Al um Rock
Educat ors Association (Association) failed to pr operlﬁ r epr esent
Pat Kirkaldie with respect to certain disputes with the Al um Rock
Union El enentary School District (D strict). This conduct is
alleged to violate Governnent Code section 3543.6 of the

Educati onal Enpl oynent Rel ations Act (EERA).

| indicated to you, in ny attached letter dated March 20, 1995,
that the above-referenced charge did not state a prinma facie
case. You were advised that, 1f there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended the

~charge to state a prinma facie case or withdrew it prior to March
28, 1995, the charge would be dismssed. An extension of tine
was granted for the filing of an amended char ge.

An anended charge was filed on April 6, 1995. The anended charge
contains additional allegations regarding the D strict's

enpl oynent of Program Specialists. Docunentation attached to the
amended charge indicates that, beginning in 1981, the D strict
agreed pursuant to a joint agreenent anong area school districts
and the Ofice of the Santa ara County Superintendent of

School s to enpl oy Program Specialists under an integrated program
of special education. The agreenent was renewed periodically by
the District as |late as Decenber 1993. Kirkaldie wote several
letters to the District in 1993 asserting that the D strict was
restricted to using funds received through the area plan for
Program Specialist salaries. The Drector of the area plan
inforned the District in June 1994 that the funding allocated for
Program Specialists were restricted to expenses associated with
Program Speci al i st staffing.
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In August 1994, Kirkaldie filed charges with the state Departnment
of Fair Enployment and Housing and the federal Equal Enpl oynent
Qoportunities Conm ssion alleging discrimnation in the
Dstrict's reassignnent of her. She also notified the
Association of the filings. Kirkaldie took a nedical |eave from
the District beginning in Septenber 1994. (On January 3, 1995,
Kirkaldie wote to the Association regarding the alleged m suse
of the area plan's funding for Program Specialists pointing to
expendi tures on nanagenent sal ari es.

Kirkaldie cites California Educati on Code sections 56220 and
56826, regarding state mandates for Program Specialist services
and use of funds exclusively for prograns inplenented through the
area pl ans.

The allegations in the anended charge indicate that Kirkaldie
continued during 1994 and 1995 to press with the District and the
Associ ation the issue of the District's failure to expend funds
recei ved for Program Specialist services for the salaries of
Program Specialists. Kirkaldie also cites provisions of |aw
whi ch arguably render the District's elimnation of Program
Sﬁecialist positions illegal under the Education Code. However,
t he anended charge fails to denonstrate how the District's
conduct al so violated express provisions of the collective
bar gai ni ng agreenent so as to substantiate a grievance. Wile
the District’'s conduct may have supported a civil lawsuit, the
Association's duty of fair representati on does not inpose a dut
to file such lawsuits, but is limted to enforcing provisions o
the collective bargaining agreement. (California Faculty

ciation rantseyv) (1988) PERB Dec. No. 698-H ) Thus, the
amended charge fails to denonstrate el enents necessary to state a
prima facie violation of the EERA

Therefore, | amdismssing the charge based on the facts and
reasons contai ned above and in ny March 20, 1995 letter.
R ght_to Appeal |

Pursuant to Public EnPIo¥nent Rel ati ons Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
‘sec. 32635(a).) To be tinely filed, the original and five copies
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of such appeal mnmust be actually received by the Board itself
before the close of business (5 p.m) or sent bl t el egraph
certified or Express United States mail postnarked no |ater
than the last date set for filing. (Cal. Code of Regs., tit. 8§,
sec. 32135.) CQCode of Avil Procedure section 1013 shall apply.
The Board's address is: -

Publ i c Enpl oynent Rel ations Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinely anea! of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar

days following the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)
Servij ce

Al docunents authorized to be filed herein nust al so be "served
upon all parties to the proceeding, and a "proof of service"

nust acconpany each copy of a document served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personal |y
del i vered or deposited in the first-class nail, postage paid and
properly addressed.

Extension of Tine

A request for an extension of tine, in which to file a docunent
wth the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three (3) cal endar days before
the expiration of the tine required for filing the docunent.
The request nmust indicate good cause for and, if known, the
B03|t|on of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

If no appeal is filed within the specified tine limts, the
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di smissal will become final when the time linits have expi red.,

Si ncerely,

ROBERT THOMPSON
Deputy General GCounsel

By
DONNG NQwz—’
Regi onal Attorney

At t achnent

cc:  Ranon E. Ronero
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San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 557-1350

March 20, 1995

Pat Kirkal die

Re: WARN NG LETTER
Pat - Kirkal die v. AlumRock Educators Association
Unfair Practice Charge No. SF-CO 470

Dear Ms. Kirkal die:

The above-referenced unfair practice charge, filed on July 8,
1994, alleges that the AlumRock Educators Associ ation
(Association) failed to properly represent Pat Kirkaldie with
respect to certain disputes with the AlumRock Union H enentary
School District (Dstrict). This conduct is alleged to violate
Gover nment Code section 3543.6 of the Educational Enpl oynment

Rel ati ons Act (EERA). o

| nvestigation of the charge reveal ed the follow ng.* Pat

Kirkal die was first enployed by the District as a Program
Specialist in the Special Education Departnent of the District in
1981. Kirkaldie's bargaining unit is exclusively represented by
t he Associ ati on.

In June 1985, Steve Fiss, a Special Education programdirector
for the District, wote to Jack Kingsbury, then the D strict's
Assi stant Superintendent of Special Education, indicating that he
was assi sting Joyce Roberts-Pal nqui st, an enployee fornerly under
his supervision at the Santa G ara County (ffice of Education, in
obt ai ning a managenent position in the Dstrict. [In July 1985,
Robert s- Pal nqui st was successful in securing the position she had
sought, GCoordinator of Special Education. The selection was nade
wi thout posting of a vacancy or engaging in the normal selection

~ process.

I n Septenber 1985, Kirkaldie made an informal witten conplaint
to Fiss regarding the "lack of affirmative action"” w th respect
to the hiring of Roberts-Palnmguist. During a neeting with Fiss
at which Kirkal die again raised her objections to the hiring
process, Fiss becane furious with Kirkaldie and told her that if
she wanted to keep her position and get into managenent, she had
better not conplain further about the hiring.

! The charge consists of a 21- page statenent of facts,

togettier w tiT approxi natel y 788 pages of exhibits.
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In May 1986, Kirkal die conplained to Fiss about Roberts-

Pal mgui st's | ack of support for staff and again about the
Dstrict's failure to follow affirmative action/equal enploynent
opportunity | aws.

In Qctober 1986, prior to the tine that Kirkal die was schedul ed
to interview for a curriculum Coordi nator position, Fiss told
Kirkal die that she would not be selected. Wen Kirkal die

I nterviewed, Fiss, who was on the interviewpanel, rated
Kirkal di e before she had conpl eted her responses to the
questions. Kirkaldie later conplained to Fiss about his rating.
Kirkal die was not selected for the position.

In Nh¥, June, and July 1987, Fiss threatened Kirkaldie with a
transter to a classroomposition and told her that she shoul d
start looking for alternative enploynent. Later, on five

occasi ons between July and Cctober 1987, Fiss infornmed her of his
plans to transfer one of several different enployees into her
Program Speci alist's position.

From Septenber 1, 1987 through June 1, 1988, Kirkaldie was forced
to take a nedical |leave due to the stress of her relations with
Fi ss. She encountered additional stress as a result of

i ndi cations that she mght not be able to return to her Program
Speci al i st position.

In June 1988, Kirkaldie did return to her Program Specialist
position. |In Septenber 1988, she observed that the secretaria
staff were nonitoring her novenents, but not those of others.

Kirkaldie filed a grievance against Fiss with representation by
the Associ ation challenging the surveill ance.

In February 1989, Kirkaldie conplained in witing to Fiss about
his retaliation follow ng her conplaint about his_hirin?
practices. Copies of the letter were sent to various officers
and representatives of the Association.

Privately retained counsel wote a letter to Fiss in Februar¥
1989 "regarding retaliatory attenpts to nove Kirkal die out of her
Program Speci ali st position while Kirkal die was on pregnancy

| eave.” Again in July 1989, she conpl ai ned hersel f about
"retaliatory attenpts” to renove her fromher position. Copies
of the letter to Fiss were sent to Association representatives,

I ncl udi ng Davi d Gshi ge, Association Executive D rector.

| n August 1989, Kirkaldie conplained to the D strict _
Superintendent regarding the newly opened position of Director of
Speci al Education and how affirmative action policies were being
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violated for the benefit of one individual. Copies of the letter

were sent to Association representatives.

| n August 1989, Brenda Smth was pronoted to the position of

D rector of Special Education. Fiss was pronoted to Assistant
Superintendent of Educational Prograns. Smth later told
Kirkal die in a discussion about Kirkaldie's interest in Smth's
vacated position that it was "a good idea that she nove outside
of the District." -

I n Novenber 1989, Kirkaldie conplained to Smth regarding the

Dstrict's plans "to elimnate Kirkaldie fromher position" as a
Program Specialist. A copy of the letter was sent to Gshi ge and
Bill Enmpy, a California Teachers Association (CTA staff person.

In May 1991, Kirkaldie net with Fiss to discuss the new created
Resource Teacher positions. Fiss stated that Resource Teacher
positions would be tenporary and funded only for one to four
years. He also stated that the Program Specialist positions
woul d be el i m nat ed.

In June 1991, Kirkaldie |earned that Sue McBride, a Program

Speci al i st, woul d be chosen for a Resource Teacher position. She
| ater discovered in the copying roomcopies |left by MBride,
including MBride's resune and questions to be asked by the
interviewing commttee. No other applicant had access to these
questions. Kirkaldie later interviewed and the questi ons asked
were those left by MBride. MBride was chosen for the position.

Around the sane tine, Kirkaldie discovered Dstrict plans to
divert much of the funding directed toward Program Speci al i st
positions to Resource Teacher positions, resulting in the
eventual elimnation of Program Specialist positions. Kirkaldie
clainms that only she would be left w thout a position into which
to transfer. Kirkaldie conplained in witing to Fiss and sent a
copy to Gshige and Enpy. :

I n Septenber and Cctober 1991, Kirkaldie conplained in witing to
the Dstrict regarding the alleged retaliation and sent copies to
Gshige. She stated her intention to prosecute discrimnation
clains with the Fair Enpl oynent and Housi ng Departnent (FEHD and
Equal Enpl oynent oportunities Comm ssion (EEQO. :

I n January 1992, Kirkal die conpl ai ned about the District plans to
transfer funds and elimnate the Program Specialist positions.
She later filed her discrimnations clains and sent copies of
further conplaints to Gshige. She repeated her conplaints in

Cct ober 1992, again sending copies to Gshige and Enpy. In

Cct ober she al so conpl ai ned about the Dstrict's plans to
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transfer her fromher Program Specialist position. |n Novenber,

she conplained in witing to Fiss about the District's plans to
elimnate the Program Speci alist positions. She also conpl ai ned
about the District's plans to pronote MBride into a Resource
Specialist position so that the Dstrict could provide Kirkaldie
wth MBride' s vacated Resource Teacher position, and thus
resol ve Kirkal die's FEHD and EECC cl ai ns.

On or about Novenber 30, 1992, Kirkaldie net with Gshige and
Colin Ford, Association Gievance Chairperson, regarding two
ﬁossible grievances challenging the Dstrict's failure to follow
iring, transfer and reassignnent provisions of the collective
bargai ning agreenment. Questions were raised regarding the
effectiveness of any remedy gi ven the "process" nature of the
all eged violations. Ford asked Gshige to obtain | egal advice
regardi ng these issues.

On or about Decenber 9, 1992, Kirkaldie filed a grievance with
Fiss and Smth regarding the District's plans to replace Program
ecialists with other staff nmenbers. At a neeting to discuss
the grievance on that date, Gshige inplied that the Association
woul d not support her in her grievance and that so long as the

Dstrict transferred her to another position, she should be
satisfied "that she had a job."

Kirkal die attenpted unsuccessfuIIK to have Gshige send out a
letter on her behalf reiterating her discrimnation clains. She
conplained to the Association president in witing about the
Association's failure to act.

I n January 1993, Gshige and Fi ss exchanged | etters regarding
Kirkal die's grievance. Kirkaldie again conpl ai ned about the
District's plans to transfer her into MBride' s vacated Resource
Teacher position and elimnate Program Specialist positions.

CTA attorney Ranon Ronero responded to Kirkal die's Decenber

| etter protesting the Association's failure to act. Kirkaldie
was not satisfied and responded reiterating the abuses on the

Dstrict's part. Two subsequent exchanges of letters between

RbnEr?dand Kirkaldie in February 1993 failed to satisfy

Ki rkal di e.

In March 1993, the District Superintendent threatened to

di scipline Kirkaldie for having a manager copy a public docunent
for her. Kirkaldie had permssion fromthe Superintendent's
secretary to copy the docunent.

In March 1993, Smth announced that she was recommendi ng that the
Board of Trustees elimnate Program Specialist positions for the
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1993-94 school year. Smth had led Kirkaldie to believe in
January that this would not happen. Fiss refused to neet with
Kirkal die regarding the recoomendation and referred her to Laura
Kidw | er, Assistant Superintendent/Hunman Resources Departnent.
She conplained directly to the Board of Trustees, but received no
r esponse.

In March 1993, Kirkaldie met wwth Kidw |l er and Gshige to discuss
the elimnation of the Program Specialist positions. Kidwler
stated that the elimnation was due to budgetary reasons and
failed to claimthat services Frovided by the positions would
continue. Kirkaldie also conplained to Fiss in witing about the
a?tiﬁn brt he failed to respond to her. Gshige received a copy

of this letter.

Kirkal die's personal attorney, Lisa Aguiar, wote a letter of
protest to the Board regarding the proposed cuts but received no
r esponse.

In March 1993, the Board of Trustees voted to nmake reductions in
the Program Specialist program |Inmediately thereafter,

Kirkal die wote to the Superintendent and Deputy Superi ntendent
asking certain questions regarding the elimnation of the Program
Speci al i st positions. She received no response. She repeate

her questions in April and agai n received no response.

In May 1993, the Board of Trustees voted to elimnate two Program
Speci al i st positions.

'Fron1Nhy through July, Kirkaldie attenpted unsuccessfully to have
attorneys fromthe CTA intervene on her behalf.

She applied for a Resource Teacher-CurricuIUn1TechnoIo?y_ _
position, but was denied in June 1993. She filed conplaints wth
the FEHD and EECC regarding the D strict's actions.

I n August 1993, the Superintendent r ecomended rei nstat ement of
the two Program Specialist positions, but the Board rejected the
r ecommendat i on.

In the sane nonth, Smth inforned Kirkal die that she woul d be

- assigned to a school site as a Resource Specialist, two other
former Program Specialists would be remain at the Dstrict office
wth duties simlar to those performed by Program Specialists and
that other special education enRonees woul d be paid overtine to
performsone of the duties of the elimnated positions.

On August 22, 1993, Kirkaldie filed a grievance agai nst these
actions. The grievance conpl ai ned about the transfer of Program
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Specialist job duties to other enployees which allegedly breached
Smth's prior assurances not to transfer the duties, as well as
the inequitable reassignnment of the Program Speciali sts,
including the failure of Smith to give her witten reasons for
the transfer, nore preferable assignnents to two other Prograns
Specialists (Gl lagher and Johnson), and retaliation. Kirkaldie
al so pursued inquiries and conplaints with the Board of Trustees,
whi ch were ignored. Oshige infornmed Kirkaldie that it would help
her pursue her grievance to the Superintendent's level. He
acknow edged that the Association needed to place nore enphasis
on dealing with transfer and reassi gnnment issues and that
Kirkaldie's conplaints to the CTA attorneys had put pressure on
himto act.

After elevating her grievance to the Superintendent's |evel,
Kirkal die and Oshige nmet with the Superintendent's designees,
including Smth and Kidw | er. Kidw | er indicated that the
District was obtaining a |egal opinion regarding the delivery of
Program Speci al i st services. Oshige requested budgetary

i nformation regarding the subject. OCshige talked with Kirkal die
after the neeting and questioned her as to why "she was
concerning herself with her protected concerted activities."
Around this tine Kirkaldie had requested |egal services regarding
possi ble violations of the Education Code. Gshige refused the
request. . The District rejected the grievance.

On Novenber 3, 1993, Gshige indicated that he would reconmend to
the Association's Executive Board that it take the grievance to
arbitration. The issue he believed to be viable was the
assignnment of one of the District office Resource Speciali st
positions to another enpl oyee, Jean Gall agher. Oshige stated
that the grievance woul d be pursued as an individual grievance
rat her than an Association grievance. Kirkaldie conplained to a
CTA representative about this decision.

On Decenber 17, 1993, Kirkaldie called Oshige about the
arbitration when he inforned her that he had obtained additional
information as a result of a meeting with Kidwmler and Smth that
resulted in his decision to reverse his position regarding
arbitration. Kirkal die had not been invited to this neeting.
Kirkal die contends that Oshige would not have notified her of his
deci sion to change his recommendation at a January 3, 1994

Associ ation's Executive Board nmeeting had she not called. Gshige
stated that her individual grievance |acked nerit. Ki rkal di e
focused on the inproprieties underlying the District's granting
of the District office position to Gall agher despite her [ack of
appropriate credentials.
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On January 18, 1994, Gshige informed Kirkaldie that the Executive
Board had apﬁroved his recommendation to drop her grievance. .
Contrary to his earlier promse to advise Kirkaldie of the date
of the Executive Board neeting at which tinme her grievance woul d
be taken up, Gshige failed to provide Kirkal die advance noti ce,

t hereby depriving her of her opportunity to state her side of the
case to the Board.

During this conversation, Oshige stated that he believed that the
District had conplied with the contract in nmaking Kirkaldie's
assi gnnent, but acknow edged Kirkal die's argunent that by
assigning Gl |l agher outside of her credentialed area the D strict
had provided nore favorable treatnment to Gallagher than to

Kirkal die. However, Gshige believed that the D strict was
constrained fromplacing Gallagher in a teaching position simlar
to Kirkaldie's because she was not a full-tinme enployee. At this
poi nt in the conversation, Gshige |aughed. Kirkaldie asked for
Gshige's witten recommendation to the Executive Board, a.COﬁy of
whi ch she received on January 24, 1994. The letter stated that
Program Speci al i st services were being provided by Speci al
Education staff on an overtine basis.

On January 18, Kirkaldie inforned the Association that she woul d
appeal the Executive Board's deci sion. ‘

Al so on January 18, Kirkaldie requested the CTA | egal staff
investigate if the Dstrict had coomtted an unfair |abor
practice by failing to negotiate with the Association when it
elimnated the two Program Specialist positions, and then
assigned the duties to other bargaining unit nmenbers and non-
bargai ning unit enployees of the District. On February 4, Gshige
responded, refusing to pursue her grievance further and decli ni ng
her request for investigation of the potential unfair |abor

practi ce.

In February 1994, Kirkaldie consulted with a State expert on
conpliance with Special Education nmandates, in particular, the
requi renment that funds received by the Dstrict for Program
Specialist activities be spent for that purpose al one. She al so
notified a CTA representative that a lawsuit would be filed
concerning the Association failure to represent her.

In April, she conplained about the lack of representation to

Ral ph Flynn, CTA Executive Director, and Beverly Tucker, CTA
Chi ef Counsel, and requested | egal and financial assistance for a
| ansuit against the Dstrict. The Association asserts that it
has granted her request by providing financial assistance to
Kirkal die's personal attorney, Lisa Aguiar, for expenses
associated wth bringing her EEQCC claimto court.
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Also in April, the EEQC notified Kirkal die of the existence of
prinma facie evidence of discrimnation. Conciliation efforts
wer e unsuccessful .

On or about -June 30, 1994, Kirkaldie spoke with Association
President Colin Ford who told her that Gshige stated that CTA was
assisting her wwth her "requested grievance actions" and that her
"grievance had not been appeal ed" to the Executive Board. The
Associ ation contends that Kirkaldie failed to nake a persona
appear ance before the Executive Board on March 7, 1994 to argue
her appeal of the denial of the request for arbitration, and
therefore the appeal was not perfected.

Based on the facts stated above, the charge as presently witten
fails to state a prina facie violation of the EERA for the
reasons that follow

Gover nment Code section 3541.5(a) states that the Public

Enpl oynent Rel ations-Board (PERB) "shall not . . . issue a
conplaint in respect of any charge based upon an alleged unfair
practice occurring nore than six nonths prior to the tiling of
the charge. "

PERB has held that the six nonth period commences to run when the
.charging party knew or should have known of the conduct giving
rise to the alleged unfair practice. ( s _of the University
of California (1983) PERB Dec. No. 359-H Since the charge was
filed on July 8, 1994, the statute of |[imtations period began to
run on January 8, 1994. - .

The only events occurring within the six nonth statute of
limtation period involve the Association's decision to not take
Kirkal die's August 1993 grievance to arbitration, and events
thereafter. The charge specifically alleges that the Associ ation
-failed to represent Kirkaldie in her Decenber 1992 grievance
against Fiss and Smth regarding the elimnation of Program
Specialist positions, the failure of the Association to provide
| egal assistance in Septenber 1993 to research the legality of
the District elimnation of Program Specialist positions, and
Gshige's decision to rescind his recommendation to take
Kirkal di e's August 1993 grievance to arbitration based on the

I nformati on he received in Decenber 1993. These clains are
untinely and no conplaint may issue with respect to them

The allegation that the Association refused to take her August
1993 grievance to arbitration is tinely, but fails to state a
rima facie violation for other reasons. PERB has held that
reach of the duty of fair representation occurs when a union's
conduct toward a nenber of the bargaining unit is arbitrary,
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discrimnatory, or in bad faith. gEQcinn [eachers Prof essiona
Association (1980) PERB Dec. No. 124.) |In the context of
?rifvance handl i ng, PERB has defined the scope of the duty as

ol | ows: o

- Absent bad faith, discrimmnation, or
arbitrary conduct, nere negligence or poor
judgnent in handling a grievance does not
constitute a breach of the union's duty.
[Gtations omtted.]

A uni on na% exercise its discretion to
determ ne how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are mnimal. [Qtations omtted.]
(Lni f ed I : I i Lins)
(1982) PERB Dec. No. 258.)

In addition, in order to showa prima facie violation involving a
breach of the duty of fair representation, the charging party
nust present facts which would justify a finding that the union
acted without a rational basis or in a way that is devoid of

honest judgnment. (Reed D strjct Teachers Association. CTA NEA
{(Reyes) (1983) PERB Dec. No. 332.)

In the present case, the charge as presently witten fails to
denonstrate that the Associ ation abandoned a neritorious
grievance. Since an exclusive representative is not required to
process a grievance with a mni mal chance of succeeding, the
charge nust denonstrate as a threshold matter that the facts of
the case strongly support a violation of the terns of the

col | ective bargal ni ng agreenent.

A review of the provisions of the collective bargai ni ng agreenent
alleged in the grievance to have been viol at ed® does not suggest

a conpelling case. None of the cited provisions, nor the
agreenent as a whole, appear to prohibit D strict managenent from
maki ng programmati c changes of the type involved here. The
breachi ng of prior assurances of an admnistrator not to transfer

> The grievance cited the follow ng provisions of the
contract: 1.4, 1.5, 1.7, 2.2, 2.3, 5.3.9, 8.3.3, 10.8, 11.1,
11.3, 14.2, 14.2.2, 14.2.9, 14.3.1 through 14.3.1.4, 14. 3.4,
19.1, and 22. 1. '



Warning Letter
SF- GO 470
March 20, 1995
Page 10

Program Speci al i st .duties al so woul d not appear to be renedi abl e
under the agreenment. Simlarly, there does not appear to be any
| anguage in the contract that can remedy "inequitable"

reassi gnnents, except if the claimis based on reprisals for
grievance filing.

Cases of retaliation require proof of unlawful intent.

Kirkal die's case was not w thout weaknesses, such as the fact
that the person who apparent|ly had the strongest feelings against
her was Fiss, as opposed to Kidwiler and Smth, who were
primarily responsible for the elimnation of the Program
SPeC|aI|sts and her subsequent job assignment. The elimnation
of the Program Specialists was al so a decision that involved the
Board of Trustees, and it appears questionabl e whet her Kirkal die
could prove that its decision to elimnate an entire programwas
targeted solely to harm her. '

Moreover, the charge fails to denonstrate that the Association
refused to arbitrate the grievance for arbitrary, discrimnatory,
or bad faith reasons. It is significant to note that Gshige
originally decided to recommend arbitration of the grievance. He
infornmed Kirkaldie that the reason for changing his m nd was
based on factual information he received fromSmth and Kidwler
regardi ng the reassignnents. Wile such a reason may only have
been a pretext and the decision may have actually been notivated
by sonme other bad faith reason, the facts alleged in the charge
aﬂpear to be insufficient to denonstrate that this was actual ly
t he case.

Kirkal die also alleges that the Association violated Covernnment
Code section 3543.6(c) by failing to negotiate with the D strict
over the elimnation of the Program Specialist positions and the
transfer of the work to other bargaining unit nenbers and non-
bargalnln? unit enployees of the District. Kirkaldie, as an

i ndi vi dual enpl oyee, lacks standing to raise this claimsince
PERB has held that the duty to negotiate is a reciprocal one

bet ween the excl usive representative and the public school

enpl oyer. (See Oknard School District (Gorcey) (1988) PERB Dec.
No. 667.)

Kirkaldie further alleges that the Association violated section
3543.6(b) by discrimnating agai nst her by refusing to take her
grievance to arbitration. |In support of this allegation, she
clains that the Association (1) provided perfunctory processing
of her grievance, (2) deviated fromits policy of investigating
grievances to evaluate their nerits, (3) failed to notify
Kirkal di e of grievance neetings when she had demanded to be
notified prior to the nmeetings so that she could attend, (4)
willfully msinformed the Association president that CTA was
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assisting Kirkaldie with her grievance, (5 failed to provide
fair and equitable treatnment to Kirkal die as evidenced by the
actions/inactions and cooments of Gshige to Kirkaldie, (6)

provi ded perfunctory assistance to Kirkaldie with regard to her
clains of retaliation, (7) acquiesced in Dstrict discrimnation
agai nst Kirkaldie, and (8) refused to address Kirkaldie's

I nequi tabl e reassignment. Wil e such evidence m ght suggest a
retaliatory notive, these allegations are conclusory are not
aﬂequately supported by the underlying facts alleged in the

char ge.

Finally, Kirkaldie alleges that the Association violated section
3543.6(a) by causing or attenpting to cause the District to

di scri mnate against her for the exercise of protected
activities. In support of this claim Kirkaldie alleges, inter
alia, that the Association (1) refused to negotiate wth the
Dstrict over the unilateral contracting out of Program
Specialist duties, (2)  refused to enforce the contract provisions
regardi ng reassignments and involuntary transfers, (3) colluded
with the Dstrict in Kirkaldie's inequitable reassignnment, and
(4 failed to investigate and arbitrate Kirkal die's grievance.
Agai n, these allegations are conclusory in nature and not
adequately supported by the underlying facts alleged in the
charge. Furthernore, since there is no evidence that the

Associ ation's conduct preceded the Dstrict's decision to

el imnate Program Specialist positions, these acts or om ssions
i n thensel ves do not denonstrate that the Association attenpted
to cause the Dstrict to discrimnate agai nst her.

For these reasons the charge, as presently witten, does not
state a prina facie case. |If there are any factual inaccuracies
inthis letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anend the charge. The
amended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled Frst ,
contain all the facts and all egations you wi sh to nake, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the ori ginal
proof of service nust be filed with PERB. If | do not recelve an
amended charge or withdrawal fromyou before March 28, 1995. |
shal | dismss your charge. |f you have any questions, please
call ne at (415) 557-1350.

Si ncerely,

DONN G NOZA
Regi onal Attorney



