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Hackett, et al.; Nancy T. Yamada, Attorney, for California State
Enpl oyees Associ ation. :

Before Caffrey, Chairman; Garcia and Johnson, Menbers.
DECI SI ON

GARCI A, Menber: This case is before the Public Enploynent
Rel ati ons Board (PERB or Board) on exceptions filed by Cathy R
Hackett, et al. (Charging Parties)® and the California State
Enpl oyees Association (CSEA) to a PERB adm nistrative |law judge's
(ALJ) proposed decision (attached). The ALJ found that CSEA
discfininated agai nst the Charging Parties for participation in
prot ect ed conduct in.violation of section 3519.5(b) of the

Ral ph C. Dills Act (Dills Act)? by: (1) filing witten charges,

The Charging Parties are Cathy R Hackett (Hackett), Jim
Hard, Sam Jurado, Dave Weston and Doyl e Harris.

The Dills Act is codified at Government Code section 3512
et seq. Unless otherwise indicated, all statutory references
herein are to the Government Code. Section 3519.5 provides, in
part:

It shall be unlawful for an enpl oyee
organi zation to:



on or about June 17, 1993, for their suspension frommenbership
in CSEA for at |east one year; (2) naming themin a civil lawsuit
on or about July 2, 1993; and (3) filing witten charges agai nst
the Charging Parties on or about Cctober i, 1993, seeking their
lifetinme suspension from CSEA.

The Board has reviewed the entire record, including the
proposed decision, the hearing transcript and exceptions and
‘responses filed by the parties. The Board hereby adopts the
ALJ's findings of fact in the proposed decision, pp. 2-18, inits
entirety as if fully set forth herein. The Board hereby affirns
the ALJ's proposed decision and order consistent with the
foll ow ng di scussion

CHARG NG PARTI ES' EXCEPTI ONS

Charging Parties support the ALJ's finding of a violation,
but take exception to the remedy. They argue that the renmedy
ordered by the ALJ is inadequate and they request the Board to
order additional relief; specifically, (1) that the notice of
violation also be printed in Pride, a CSEA publication sent to
every menber and fair share fee payer; and (2) that Charging

Parties -be awarded attorney fees and costs.

(b) Inmpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.
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CSEA' S STATEMENT OF EXCEPTI ONS

CSEA excepts to the ALJ's finding that the Charging Parties
were engaged in activities protected by the Dills Act. In June
1992, follow ng their suspension from CSEA, Hackett joined with
others to forman organi zation called the-Caucus for a Denocratic
Union (CDU). Hackett has maintained a high profile in CDU
descri bi ng thensel ves as "foundi ng nenbers” of the caucus and
"active and proninent nembers” of CDU.  Even if CDU had not begun
a formal decertification process, according to CSEA, its actions
are "tantamount to decertification" and are therefore unprot ect ed
by the Dills Act. Furthernore, CSEA clains, Charging Parties
suffered no adverse action in this case, since no discipline of
any kind ever went into effect against them Also, CSEA argues
that the ALJ's finding of unlawful notive was incorrect and that
CSEA Was justiffed In inposing discipline on the Charging Parties
when they failed to return docunents. | |

EA RESP E T PARTI ES' _EXCEPTI

Assum ng arguendo that CSEA is deened to have conmitted an
unfair labor practice, CSEA supports the ALJ's decision not to
award attorney fees and costs to the Charging Parties. The ALJ's
posting order is sufficient to inform CSEA nenbers of PERB' s
ruling.

CHARGI NG PARTI ES' _ RESPONSE TO CSEA' S_EXCEPTI ONS

In response to CSEA's claimthat the Chargihg_Parties wer e

not engaged in protected activity since their actions were

"tantanmount to decertification,” Charging Parties state that:



The charging parties are nenbers and stewards
in CSEA who w sh to strengthen the

organi zation through changing its |eadership,
structure and policies.

In fact CDU advocates active nenbership in
CSEA by all state workers covered by its
contracts.

Regarding CSEA's claimthat Charging Parties suffered no
adverse action in this case, Charging Parties respond that:

Har m has been done in terns of enotiona
stress, loss of reputation, hours of work
preparing a defense, los[t] vacation tinme and
costs for legal counsel. Finally, harmhas
been done by the violation of the charging
parties['] protected, statutory rights, and
the chilling effect CSEA' s actions have had
on all CSEA nenbers [citation]. [Par.] CSEA
"bled" the charging parties who have :
extrenely limted resources conpared to those
controlled by the respondent.

In response to CSEA' s exception to the ALJ's finding of
unl awful notivation by CSEA, Charging Parties note that CSEA does
not fully address each of the various reasons the ALJ used as
rationale for his finding.

DI SCUSSI ON

CSEA's Protected Conduct Exception

The main issue for this Board is whether the Charging
Parties’ conduct is protected by the Dills Act. Dills Act
section 3515 plainly guarantees enployees the right to
"participate" in a union, and the ALJ correctly concluded that

the types of participation at issue here were protected.



Al though Dills Act section 3515.5%° and PERB precedent® al |l ow
unions to abridge that right in certain cases, the ALJ determ ned
the exceptions were not applicable.

As evidenced by the |anguage in the conplaint, Novato
“Unified School District (1982) PERB Decision No. 210 (Novatg) is

the spandard the parties would expect PERB t 0 apply and has Iong'
been appropriate f or anal yzing discrimnation allegations. Usi ng
the Novato standard, the ALJ reached a result supported by the
facts devel oped through the hearing. After review, the Board
finds ho reason to overturn his conclusion that Charging Parties'
conduct was protected in this case.

In his dissent, Menber Caffrey agrees that the Novato
standard is appropriate, but would find that Charging Parties
engaged in unprotected conduct because he disagrees with the
Board's and ALJ's interpretation of Parisot; i.e., that dissident
uni on nmenber activities only beconme "unprotected" when undertaken
in a decertification effort that is ;Iife threatening"” to the
uni on. I nstead, the dissent expands Pari sot :

to conclude that protected enpl oyee

activities which reach the |evel of seriously
destabilizing the union, eroding its status

®Dill's Act section 3515.5 provides, in pertinent part, that:

. Enpl oyee organi zations may . . . make
reasonabl e provi sions for the dismssal of
i ndi vi dual s from menber shi p.

“As the ALJ noted in the proposed decision, PERB has
recogni zed an exception in cases of official decertification
efforts (California School Enployees Association (Parisot) (1983)
PERBhDecision No. 280 (Parisot)) but no such effort was underway
in this case.




as exclusive representative, and/or
threatening its purpose of representing

enpl oyees as an exclusive representative, are
no | onger protected, even though a
decertification effort is not contenpl ated,

or has not yet been undert aken.

The dissent takes the position that seriously destabilizing
activity "would justify a self-protective response by the union”
even if decertification is not contenplated. Based on this
standard, the dissent concludes that the Charging Parties’
activities had "a serious destabilizing effect on CSEA" and thus
are not pr ot ect ed.

First, we note that the activities of the Charging Parties
in this case were a challenge to the current |eadership - - not
the union itself. In Parisot the Board clearly stated it would
not abdicate its responsibility to determ ne whether an enpl oyee
organi zation was justified in expulsion or discipline of nmenbers.,

[In Kinmett 1 we stated that we will not
interfere in matters concerning the

rel ationship of nmenbers to their union unless
t hey have had a substantial inpact on the

rel ationship of the enployees to their
enployer. This does not require a -
denonstrabl e i npact on the enpl oyees' wages,
hours or terns_and conditions of enploynent.
The relationship_of enployees to their
enployer can be nanifested through and

condi tioned by the selection or rejection of
a bargal ning representati ve. In Kimrett, we
did not 1ntend to abdicate our jurisdictional
power to determ ne whether an enployee

organi zat1 on has exceeded its authority under
subsection 3543.1(a) (0 dismsSs or otherw se
discipline 1ts nenbers.

TENphasTs added.)

The broad and subjective standard the dissent attributes to

Parisot and other PERB decisions would severely limt a union



menber's right to differ, which is the sine qua non of denocratic
participation. The interpretation suggested by the dissent would
confer upon a union's |eadership extraordinary power to quell
chal | enges and di sagreeabl e opinions. Such power would
effectively transformunion |eadership into a dictatorial or

aut horitarian regine.

Mor eover, the subjectivity of the standard nakes it
difficult, if not inpossible, for the parties to determ ne ahead
of time at what point protected activity reaches the |evel of
seriously destabilizing the union to permt a'self-protective
response. Discipline against the enployee would be permtted
only after the activity takes place and the union, or the Board,
concludes the activity is "destabilizing."

Such a broad, subjective approach lends itself to
unpredi ctable results and severely limts opposing views of union
menbers. There is an endless variety of ways dissidents can
chal | enge an incunbent union's |eadership w thout threatening t he
“existence of the union itself. At what point, or level of
activity, is it legal or illegal for the union to take self-
protective action?

Under the standard established by the Board in Parisot. the
enpl oyees' activities remain protected and the parties have a
much clearer picture of when they are exceeding limts.

CSEA' s _Adverse Action Exbeption

The Board does not accept CSEA' s contention that no harm was

done to Charging Parties. As the ALJ sfated, it is well



established that when a party shows a clear intent to take a
di sputed action against another, the harmoccurs at that tinme and
not when the wongful act is conpleted. The filing of witten
charges and a lawsuit against Charging Parties evidenced such an
intent by CSEA, and the Board agrees with the ALJ that those
actions constituted harmw thin the neaning of Novat 0. since:

A person suspended from [union] nenbership

cannot "participate" in the activities of the

Union. In terns of the relationship between

an enpl oyee and an enpl oyee organi zati on,

this is the greatest possible harm

[ Proposed Deci sion, p. 28.]

Charging Parties' Renedy Exception

Charging Parties support the ALJ's conclusion but they
except to the ALJ's refusal to award themattorneys' fees
expended to defend the clainms CSEA filed against them  They
state that without that relief they will not be nmade whol e.

Al t hough PERB has the authority under Dills Act section
3514.5(c) to "take such affirmative action ... as wll
effectuate the policies of [the Act]," the ALJ thoroughly
considered the various types of relief soﬁght by Char gi ng

Parti es. He noted that:

Attorney's fees and costs of the litigation,
including lost tine and wages, are not
appropriate 'unless there is a show ng that
t he respondent's unl awful conduct has been
repetitive and that its defenses are w thout
arguable nerit.’ (Mdesto Gty_Schools and
Hi gh School District (1985) PERB Deci sion
No. 518.) [Proposed Deci sion, pp. 34-35.]

The ALJ declined to order attorney's fees because there was

no repetitive pattern of violations by CSEA and it could not be



said that CSEA's defense was wi t hout arguable nerit. The Board
defers to the ALJ's judgnment on whether or not attorney's fees
woul d have been an appropriate remedy in this case.® The ALJ
t horoughly di scussed the various types of relief sought by
Charging Parties and the Board agrees with the renmedy ordered.

The Board hereby AFFIRMS the ALJ's proposed decision in Case
No. SF-CO 26-S.

ORDER

Upon the foregoing findings of fact and conclusions of |aw
and the entire record in this case, the Board finds that the
California State Enpl oyees Association (CSEA) violated the
Ralph C. Dills Act (Dlls Act), Governnent Code section 3519.5(b)
by: (1) Filing witten charges, on or about June 17, 1993,
agai nst Cathy R Hackett (Hackett), JimHard (Hard), SamJurado
(Jurado), Dave Weston (V%ston) and Doyle Harris (Harris) seeking
their suspension fromnmenbership in CSEA for at |east one year;
(2) Naming themin a civil lawsuit on or about July 2, 1993; and
(3)-Filing written charges agai nst Hackett and Hard, on or about
Septenber 28, 1993, seeking their lifetinme suspension from CSEA

Pursuant to Dills Act section 3514.5(c), it is hereby
ORDERED t hat CSEA and its representatives shall

*However, the Board takes note of the fact that the ALJ did
find three types of violations were commtted by CSEA, and that
Charging Parties were required to expend tine and noney defending
the clains that furnished the basis for those violations.
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A CEASE AND DESI ST FROM
Retal i ati ng agai nst Hackett, Hard, Jurado, Weston and Harris
for engaging in activities protected by the Dlls Act.

B. TAKE THE FOLLON NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLICIES OF THE DI LLS ACT:

1. Imediately withdraw the June 17, 1993, charges
agai nst Hackett, Hard, Jurado, Weston and Harris that seek their
suspensi on fromnmenbership in CSEA for at |east one year.

2. Wthin thirty-five (35) days follow ng the date
this Decision is no |onger subject to reconsideration, post at
all work locations where notices to enployees are customarily
pl aced, copies of the Notice attached as an Appendi x hereto,
signed by an authorized agent of CSEA. Such posting shall be
mai ntai ned for a period of thirty (30) consecutive workdays.
Reasonabl e steps shall be taken to insure that this Notice is not
reduced in size, defaced, altered or covered by any material .

3. Witten notification of the actions taken to conply
with this Order shall be made to the Sacranmento Regional Director
of the Public Enploynent Relations Board in accordance with his

i nstructi ons.

Menber Johnson joined in this Decision.

Chairman Caffrey's dissent begins on page 11.
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CAFFREY, Chairman, dissenting: The California State
Enpl oyees Association (CSEA) did not retaliate against Cathy
Hackett (Hackett), JimHard (Hard), SamJurado, Dave Weston and
Doyl e Harris (Charging Parties) because of their exercise of
protected rights in violation of section 3519.5(b) of the Ral ph
C. Dills Act ([jlls Amf).l Therefore, | would reverse the
proposed deci sion of the Public Enploynent Relations Board (PERB
or Board) admnistrative |law judge (ALJ) and dismss the unfair
practice charge and conplaint in Case No. SF-CO 26-S.

BACKGROUND

| find it necessary to describe the factual background of
this case because facts which are key to the resolution of the
i ssues here have been overlooked in both the majority opinion and
the factual summary included in the ALJ's proposed deci sion.

The unfair practice charge in this case alleges that three
specific actions were taken by CSEA against Charging Parties in
unlawful retaliation for their protected conduct. These actions
stem from incidents which resulted fromthe difficult and

protracted 1991-92 bargaining cycle between CSEA and the State of

!Section 3519.5 states, in pertinent part:

It shall be unlawful for an enployee
or gani zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere wth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.
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California. During that period, Hackett ﬁas the chair of CSEA s
bargaining teamfor State Bargaining Unit 1. The renaining
Charging Parties were either nenbers or alternate nenbers of the
CSEA Unit 1 bargaining team

In the spring of 1992, after a year of acrinonious
bargai ning, the state enpl oyer proposed a tenporary reduction of
enpl oyee wages, offset by an additional personal |eave credit
program Several bargaining units represented by CSEA eventually
agreed to the proposal at the bargaining table. Charging
Parties, however, felt strongly that the state's proposal was not
in the best interests of Unit 1 and CSEA nenbers, and rejected
the proposal at the bargaining table. Charging Parties then
commenced an effort to convince enployees in Unit 1 and ot her
CSEA-represented bargaining units to join in their rejection of
the state's proposal. They nmet with CSEA job stewards and
~enpl oyees and prepared at least two leaflets attacking the state-
proposal, which they distributed at state buildings in May and
June of 1992. The Iéaflets criticized the state proposal and

announced neetings for "all interested Union nenbers.”

Despite the continued opposition of the Unit 1 bargaining
team CSEA Ieadefship becanme convinced that the State's pr oposal
was the best that could be achieved and favored its acceptance.
This divergence of views created the anomal ous situation in late
May of 1992 in which Unit 1 |eaders were opposing ratification of

the tentative agreements which were supported by CSEA | eadership.
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CSEA | eadership noved to end this conflict in early June by
direcfing the menbers of the Unit 1 bargaining teamto halt their
efforts to discourage ratification in the CSEA units thén
‘considering the proposal. CSEA based its order on bargai ni ng
ground rules between the union and the state, which required the
union and its staff to recomend that the nEnbership'accept t he
tentative agreenents.

l gnoring the requests of CSEA, Charging Parties persisted in
their opposition to the tentative agreenents. Consequently, CSEA
suspended Charging Parties in June 1992 and.feplaced them on the
'Unitll bargaining team In the letter -of suspensi on, CSEA
Presi dent Yol anda Sol ari indicated that the action was being
t aken "because in ny opinion as President of CSEA, your actions
pose an imediate threat to the welfare of the Association.” The
suspensi on prohibited Charging Parties from hol ding any CSEA
office for one year.? The state enpl oyer's bargaining proposal
was accepted and subsequently ratified by the nenbership of -

Unit I|.

CSEA'S June 1992 |etter suspending Charging Parties included
a directive that they return all CSEA materials and equi pnent
which they had in their possession. Specifically requested were
menbership lists and enpl oyee rosters. CSEA representative
Barbara Wlson (WIlson) testified that the primary reason the

CSEA | eadership wanted the docunents returned was for "self-

2Chargi ng Parties unsuccessfully challenged this suspension

in California State Enployees Association (Hackett., et al.)
(1993) PERB Deci sion No. 979-S (Hackett 1).
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preservation." The nmenber/non-nmenber |ist contained the names of
each nenber and non-nenber, nenber hone addresses and tel ephone
nunbers, and records of activity within CSEA. W/l son testified
that such a docunent woul d be of great assistance to any group
trying to defeat ratification of the agreeﬁent reached between
CSEA and the state.

Charging Parties contested their suspensions through CSEA s
i nternal appeal procedures, but the suspension was sustained by
CSEA' s hi ghest body, the General Council, in October 1992.°3

After CSEA and the state reached agreenent on a collective
bar gai ni ng égreenent for Unit 1, Charging Parties, in June 1992
following their suspension, joined with others to forman
organization called the Caucus for a Denocratic Union (CDU).
. Charging Parties have maintained a high profile in CDU,
descri bing thenselves in their filings with PERB as "foundi ng
menbers of the caucus” and "active and prom nent nenbers of CDU."

'CDU produced a newsletter, The Union Spark, beginning in

June 1992. The first edition of The Union Spark indicated that

CDU was forned in response to CSEA's "inability to nobilize
menbers to take action to inprove and protect their rights.” "It
is tinme for a change" thé newsl etter announced, and "nenbers need
to take back their union and hold the union accountable.” The

Uni on _Spark was harshly critical of the way in which CSEA had

3These actions were unsuccessfully chal |l enged by Hackett in
California State Enployees Association (Hackett) (1993) PERB
Deci sion No. 1012-S.
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represented nenbers in contract negotiations with the state
enpl oyer.

CDU actively solicited CSEA nenbers to becone CDU nenbers,
and continued to be harshly critical of CSEA and the way in which

menbers were being represented. In August 1992, The Uni on Spark

published a "Declaration of Reform which indicated that CDU
~sought to change CSEA fromwithin. A CDU nenbership application
was included, seeking $25 for a one year CDU nénbership and

subscription to The Union Spark. The Union Spark again urged

CSEA nmenbers to "take back their union" and encouraged them "to
fight our enployers and CSEA" in order to protect their rights.
A.nunber of CSEA job stewards and activists becane nmenbers of
CDU

CDU.scheduIéd quarterly neetings at the sane tine and pl ace
as CSEA' s quarterly civil service division council neetings.
Charging Parties attenpted to neet with CSEA stewards and ot her
el ected CSEA officers to talk about the need for reform of CSEA

They distributed The Union Spark at CSEA civil service division

council meetings. They solicited supporters for their canpaign
to change CSEA s el ection procedures and encouraged enpl oyees to
join CDU while remaining nenbers of CSEA in order to work for
.change fromw thin the union.

CSEA | eadership was fully aware of the activities of CDU and
Charging Parties wwthin it. CSEA regarded CDU as a challenge to
its authority, a disruptive influence, and a forerunnér to a

probabl e decertification effort. I n Novenber 1992 CSEA denmanded

15



that Hackett, as a principal officer of CDU cease and desi st
fromall unauthorized use of CSEA s nanme and/or |ogo. CDU
activity continued, however, as did publication of The Union
Spark. subsequent editions of which included the disclainer:
"CDU is not approved, sanctioned or controlled by CSEA/ SElI U
Local 1000." |

Anong CDU s activities was the announcenent in the March

1993 edition of The Union Spark of the formation of a Steward's
Council. The Council's purpose mhs to provide training to CSEA
stewards, which CDU characterized as inadeéuate. The.CDU-
sponsored steward training was intended to cover subjects such as
"How to Conduct Interviews," "Howto File Charges" and "How to

File Unfair Labor Practices."

The March 1993 edition of The Union Spark also announced the
formation of, and solicited contributions to, the CDU Lega
Def ense Fund, which was needed because:

Sonetinmes it is necessary to take unions to
court when they refuse to follow their own
rul es and abuse their power, |eaving nenbers
wi thout fair representation.

Because of CSEA's continued concern over the disruptive
i mpact CDU was having, and its view that CDU mi ght attenpt to
decertify CSEA, in May 1993 the CSEA Board of Directors édopted
the follow ng resol ution:

(a) That the President direct the General
Manager to investigate and take whatever
steps are necessary, including seeking
out si de | egal assistance, to bring

di sciplinary action or |awsuit against any
menber whose activities could adversely

af fect CSEA;, and, further,
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(b) That the Board of Directors delegates to
the Executive Committee the full authority to
act upon the recommendations of staff and to
t ake whatever action is deened necessary, and
report that action back to the board at its
next neeting.
In June 1993, a CSEA | abor relations representétive
represented a state ehployee in an adverse action. A tentative
.settlenenf agreenment negotiated by CSEA invol ving the transfer of
t he enpl oyee was w thdrawn by the enployer when a CDU | eafl et was”
di stributed at the enpl oyee's work site which was highly critica
of the enpl oyee's superVisor. The | eafl et urged enpl oyees to
contact CDU with regard to concerns over working conditions. As
a result of this type of activity, CSEA believed that CDU was
interfering with its representation of state enpl oyees.
On June 17, 1993, CSEA advised Charging Parties that_mmitten
-charges had been filed against them by CSEA representative
Wl son, alleging violations of various sections of CSEA s
internal policies for failure to return CSEA docunents as
instructed at the tine of the June 1992 suspensi on. (This is the
first of the three specific actions which formthe basis of the
instant unfair practice charge.) The charges sought the
suspensi on of Charging Parties fromany office in CSEA for a
second year.
On July 1, 1993, CSEA published the CSEA Update with a

headl ine "The Spark Arrestor.” The newsletter was CSEA's

response to The Union Spark and was "dedicated to keeping the

union frombeing blown up fromwithin." The newsletter disputed
many of the allegations and statenments contained in The Union
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Spark, and asserted that a small group of CDU di ssidents was
"diverting our attention fromthe real issues facing us" and
"“underm ning the union."

On July 2, 1993, CSEA filed a |lawsuit agai nst Hackett and
t he ot her Charging Partiés. (This is the second of the three
speci fic actions under attack here.) The lawsuit alleged that
Charging Parties were wongfully in possession of ceftain
specified.CSEA docunents, and that Charging Parties had refused
to return the docunents despite CSEA' s specific requests. CSEA
sought return of the docunents and cdnpensatory and punitive
damages. CSEA withdrew the lawsuit in March 1994 because sone of
the docunments had been returned to CSEA, and CSEA coul d not prove
that Charging Parties still possessed the renai nder.

In the July 1993 edition of The Union_Spark. CDU announced

the formation of "a fair representation commttee" out of concern
for "the many nmenbers who have been abused by their enpfoyers or
by the union ahd who have not received fair representation.”
Menbers who felt they had not received fair representation from
CSEA were invited to contact CDU.

- At a Septenber 1993 neeting of the CSEA civil service

di vi sion council, menbers adopted a resolution seeking action

agai nst The Union Spark. The resolution declared the publication
"“contrary to the'goals and objectives" of the civil service
division and asked the Board of Directors "to take appropriate

action against those responsible."
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On Septenber 28, 1993, Hackett and Hard were notified that
charges had been filed against themby four CSEA nenbers. (This
is the third of the three specific actions under attack here.)
The charges accused Hackett and.kbrd of distributing The Union
Spark, and disrupting a CSEA civil service division neeting of
Septenber 17 through 19. The conplaint requested "permanent
_suspensi on of nenbership.” On November 29, 1993, the conpl ai ni ng
parties withdrew their accusations and the proceedi ngs were
di sm ssed by CSEA.

DI SCUSSI ON-

The Board nust determine in this case whether the actions
t aken by CSEA agai nst Charging Parties constitute discrimnation
or retaliation against them for their exercise of protected
rights in violation of Dills Act section 3519.5(b).

State enpl oyees have the right to participate in the
activities of enployee organizafions for the purpose of
representation on matters of enployer-enployee relations (Dlls
Act section 3515). However, the Board has not interpreted the
Dills Act as protecting all participation in enployee
organi zation activities, or as providing PERB with unlimted
authority to review the internal affairs of enployee

or gani zati ons. In Service Enployees International Union.

Local 99 (Kimmett) (1979) PERB Decision No. 106 (Kinmett). the

Board exam ned the identical right provided under the Educati onal

Enpl oynent Rel ations Act (EERA)? to determine if enployees have

“EERA is codified at Government Code section 3540 et seq.
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any protected right "to have an enpl oyee organi zati on structured
or operated in any particular way." The Board stated:

The EERA gives enployees the right to 'join
and participate in activities of enployee
organi zations' (sec. 3543)[° and enpl oyee
organi zations are prevented frominterfering
wi th enpl oyees because of the exercise of
their rights (sec. 3543. 6(b) ) .[® Read
broadly, these sections could be construed as
prohi biting any enpl oyee organization conduct
whi ch woul d prevent or limt enployee's
participation in any of its activities. The
internal organization structure could be
scrutinized as could the conduct of elections
for union officers to ensure conformance wth
an idealized participatory standard. However
| audabl e such a result m ght be, the Board
finds such intervention in union affairs to
be beyond the legislative intent in enacting
the EERA. There is nothing in the EERA
conparable to the Labor-Managenent Reporting
and Di sclosure Act of 1959, [Fn. omtted]

whi ch regulates certain internal conduct of
uni ons operating in the private sector. The
EERA does not describe the internal workings
or structure of enployee organizations nor
does it define the internal rights of

organi zati on nenbers. W cannot believe that
by the use of the phrase 'participate in the
activities of enployee organi zations . .

for the purpose of representation on all
matters of enployer-enpl oyee relations' in
section 3543, the Legislature intended this
Board to create a regulatory set of standards
governing the solely internal relationship
between a union and its nenbers.

In Kinmett. the Board concluded that under the statute enployees
have no protected rights in the organi zation of their exclusive

representative unless the internal activities of the enpl oyee

°Dills Act section 3515 gives state enployees the sane
right.

Dills Act section 3519.5(b) is identical to EERA
section 3543. 6(Db).
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organi zati on have a substantial inpact on the enpl oyees’
relationship with their enployer.

However, the Board subsequently held that it is appropriate
to review internal union activities when allegations of

retaliation against enployees for protected activity are

i nvol ved. (California State Enployees' Association (O Connell)

(1989) PERB Deci sion No. 753-H) In California Union of Safety

Enpl oyees (Goel ho) (1994) PERB Decision No. 1032-S (CAUSE
(Coel ho)), the Board stated:

. any al | eged enpl oyee organi zati on
discrimnation or retaliation against

enpl oyees because of their protected activity
is within the Board's statutory authority to
review to determne if a violation has
occurred. [Gtation.]

In these cases, the Board applies the test it established in

Novato Unified School District (1982) PERB Decision No. 210)

(Novato) to determine if unlawful retaliation has occurred.

Under the Novato test, Charging Parties nust denonstrate that
they engaged in protected activity, that CSEA was aware of their
protected activity and took adverse action against them and that
CSEA' s adverse action against themwas notivated by Charging
Parties' protected activity.

In applying the Novatio test, the ALJ noted that the nost
critical question in this case is whether Charging Parties were
engaged in protected activity. | agreé with the ALJ's assessnent
of the key issue presented by this case. However, | reach a
different result than that reached by the ALJ and the majority in
considering it.
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VWiile the Dills Act provides to enployees the right to join
and participate in enployee organizations for the purpose of
representation on matters of enployer-enpl oyee rel ations, and
protects themfromretaliation for exercising protected rights,
it also provides enployee organizations with the right to
restrict enployees fromjoining and participating. Dills Act
section 3515.5 states, in pertinent part:
Enpl oyee organi zations may establish
reasonabl e restrictions regardi ng who may
join and may nmake reasonabl e provisions for
the dism ssal of individuals fromnenbership.

I n discussing the identical EERA provision, the Board in

California School Enployees Association and its Shasta College

Chapter #381 (Parisot) (1983) PERB Decision No. 280 (CSEA
(Parisot)) concluded that a provision which sanctioné t he

di sm ssal of individuals fromnenbership nust also allow
suspensi on fromnenbership, a lesser formof discipline. The
Board stated:

The right to represent enployees as an

excl usive representative iIs an essential

obj ective and purpose of a |abor _
or gani zat i on. [Gtation.] An act by its own
menbers which is directed against this

pur pose threatens the very existence of the
organi zation and is of sufficient seriousness
to justify a self-protective response.
[Gtations.] .

The Board further stated:

A menber has an inherent obligation to his
organi zation to be loyal, and for himto
engage in conduct, such as a decertification
drive, which attenpts to thwart the
fundanental objectives of that organization
is a breach of his duty.
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in CaIifornia Union of Safety Enployees (John) (1994) PERB
Deci sion No. 1064-S (CAUSE (John) ).. the Board noted that the

exclusive representative's right to self-protection is based on a
policy supporting "the union's ability to elimnate further
internal attenpts to destabilize the union.” In that case, the
Board concluded that nere nenbership in a rival enployee

organi zation was insufficient to justify a self-protective
response by the union against the enpl oyee.

An enpl oyee organization's right to protect itself against
actions which threaten its status as exclusive representative has
al so been recogni zed in cases considered by the hbtiohal Labor
Rel ations Board (NLRB). An attack on the organization's position
as exclusive representative is "in a very reél sense an attack on

the very existence of the union." (Price v. NLRB (9th Cr. 1967)

373 F.2d 443 [64 LRRM 2495, 2496], cert. den. (1968) 392 U.S. 904
[20 L.Ed.2d 1363].) Moreover, if enployees opposed to the
representation being provided by the exclusive representative
have the right to insist on continued nenbership in the union, it
woul d render neaningless the union's right to determ ne the

qual i fi cations of menbership. (Machi ne_Stone Workers. Local 89

(1982) 265 NLRB 496 [111 LRRM 1609].) As the United States

Suprene Court recognized in NLRB v. Allis-Chalners Mg. Co.

(1967) 388 U.S. 175, 180-181 [65 LRRM 2449], the union's right to
protect itself against the erosion of its status as exclusive

representative is an integral conponent of national |abor policy.
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As these cases indicate, the protected right of enployees to
join and participate in enployee organizations for the purpose of
representation on matters of enployer-enployee relations is not
wWithout limts. The ALJ and the majority interpret the Board's

decision in CSEA (Parisot) narrowy, concluding that in order to

become "life-threatening" to t he enpl oyee organi zation and
"unprotected,” an enployee's activities nust reach the level of a

decertification effort. | disagree. | interpret CSEA (Parisot)

and the other cited cases to conclude that protected enpl oyee
activities which reach the level of seriously destabilizing the
union, eroding its status as excl usive representative, and/or
threatening its purpose of representing_enployees as an excl usive
representative, are no |onger protected, even if a
decertification effort is not contenplated, or has not yet been
undertaken. Furthernore, these activities justify a self-

protective response by the union.

In this case, therefore, the activities of Charging Parties
were not protected by the Dills Act if they reached the |evel of
seriously destabilizing CSEA, eroding its status, and/or
threatening its essential purpose of representing enployees as
their exclusive representative. If the activities of Charging
Parties are determned to have reached this-level, a self-
protective response by CSEA waé justified.

The facts of this case establish that a conflict between
Charging Parties and CSEA arose initially during the final stages

of a difficult round of bargaining with the state enpl oyer.
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CSEA, which represents nultiple state bargaining units, had
reached agreenment with the state enployer on the final key

bargai ning i ssues. Charging Parties, as nenbers of the Unit 1
bargaining team not only rejected the final proposal at the
bargai ning table, but, ignoring CSEA' s requests to the contrary,
actively canpai gned against ratification of the tentative
agreenents in other bargaining units. Charging Parties
distributed leaflets attacking the state proposal and

i ndependently called neetings for "all interested Union nenbers.”
This conduct was contrary to ground rul es between CSEA and the
state enployer, which required CSEA to reconmend that the
menber shi p accept the tentative agreenent, and led to the
original suspension of Charging Parties by CSEA. = As noted above,
the Board affirnmed the dism ssal of Charging Parties' unfair
practice charge which chall enged t hei r suspensi ons.

Foll owi ng their suspension, Charging Parties formed CDU with
the stated goal of "taking back™ the union and reformng it
internally, and began to actively solicit CSEA nenbers to join
CDU. CDU was harsh in its criticismof CSEA and chal | enged the
fairness and effectiveness of CSEA's representation of enployees

with the state enployer. In the August 1992 Union Spark, CDU

stated that "we have to fight our enployers and CSEA if we want
to protect our rights.”

An effort fo reforma union fromw thin, by organizing
menbers, criticizing the union and urging nenbers to pursue an

agenda to "take back" their union, does not in and of itself

25



- seriously destabilize the union or erode the exclusive
representative's status. But the actions of Charging Parties
here went far beyond this type of activity.

Under the |eadership of Charging Parties, CDU announced the
formation of a Steward's Council. CDU indicated that it intended
to use this forumto "train" CSEA job stewards. CDU_forned a
Legal Defense Fund, specifically for the purpose of taking CSEA
to court to challenge its representation of nenmbers. CDU
conpeted with CSEA for the representation of individua
enpl oyees, and urged enpl oyees to contact CDU to di scuss concerns
wi th working conditions. CDU fornmed a "fair representation
commttee,"” inviiing menbers who believed they had not received
adequate or fair representation from CSEA to contact CDU.

The exclusive representative's right to self-protection is
based on a policy supporting the union's ability to elimnate
further internal activities which seriously destabilize the union
or erode its status as exclusive representative. Establishing a
CDU training course for CSEA job stewards, creating a Lega
Def ense Fund in order to file legal challenges against CSEA and
its representation of enployees, actively conpeting with CSEA for
the representation of enployees, and formng a CDU fair
representation commttee to provide to CSEA nenbers an
alternative to CSEA representation, are actions which directly
chal | enge CSEA' s purpose as exclusive representative to represent
state enpl oyees. Presented in a context in which Charging

Parties, as active and prom nent nenbers of CDU, are urging CSEA
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menbers to join CDU because they nust fight rheir union to
protect their rights, these_activities clearly rise to the I|evel
at which they have a serious destabilizing effect on CSEA. These
‘activities erode CSEA's status and constitute a threat to CSEA s
ri ght and purpose to represent enployees as their exclusive
representative. Therefore, these activities are not protected by
the Dills Act, and a self-protective response from CSEA is
justified. |

Accordingly, | conclude that Charging Parties have not
denonstrated that they were engaged in protected activity, as is
required by the first elenent of the Board's Novato test.
Therefore, | would reverse the proposed decision of the ALJ and
dism ss the unfair practice charge.

| Furthernore, in ny view, this case presents another

i nportant issue which should be addressed by the Board. That
issue is the extent to which PERB has the statutory authority to
review the internal activities of enployee organizations.

In recent cases, the Board has reiterated that there are
[imts on its statutory authority to intervene in matters
involving the solely internal activities or relationships of an

enpl oyee organi zati on which do not _inpact enployer-enployee

relations. |In Hackett |, as noted above, the Board dism ssed an
earlier charge filed by Charging Parties. I'n rejecting the
request for reconsideration of that decision filed by Hackett,
the Board specifically referred to a portion of the charge

chal l enging CSEA's internal discipline procedures as "an area
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into which the Board will not intervene except where the interna
activities of the enployee organi zation have a substantial i npact

upon enpl oyees' relationships with their enployer.” (California

State Enployees Association (Hackett) (1993) PERB Deci sion

No. 979a-S.) Sinmilarly, in California State Enployees

Association (Garcia) (1993) PERB Decision No. 1014-S (CSEA

(Garcia)). the Board affirned a Board agent's di sm ssal of
charges relating to alleged union election irregularities and
uni on di scipline procedures because there was no showi ng of a
substantial inpact on the charging party's relationship with her
enpl oyer .’ |

Conversely, in cases in mhich the Board has intervened in
the internal actions of a union and found evidence of an unlaw ul
retaliation against its members for their protected activities,
the conduct has involved the enploynent relationship, and not
solely internal union activities or relations. I n CAUSE
(Coel ho). the Board found a violation in the union's retaliatory
filing with the enployer of a citizen's conplaint against an
enpl oyee, and in its subsequent refusal to represent t he enpl oyee
in the resulting investigation conducted by the enployer. The
union's conduct directly inpacted the enployee's relationship

with his enployer and was beyond the solely internal relationship

"The Board in CSEA (Garcia) reversed the Board agent's
di sm ssal and ordered issuance of a conplaint based on the sole
allegation in the charge that the union retaliated against the.
enpl oyee because she had filed an unfair practice charge with
PERB agai nst the union. This matter clearly is beyond a solely
internal union activity.
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of the enployee and union. In CAUSE (John). the Board found a
violation in the union's retaliatory refusal to provide
representation to a nenber in his appeal to the State Personnel
Board of the enployer's adverse action against him Again,
actions .beyond the solely internal relationship of the enpl oyee
and the union were invol ved.

The approach taken by the Board in these recent cases is t he
appropriate one. Dills Act section 3515 provi des enployees with
the right to participate in the activities of enployee
organi zations "for the purpose of representation on all natters

of enployer-enployee relations.” (Enphasis added.) @ As noted by

the Board in Kimett, this section should not be read to protect
any and all enployee participation in enployee organization
activities. The Kinnett Board deternined that the solely
internal relationship between a union and its menbers, which does
not involve enpl oyer-enpl oyee relations, was not intended by the
Legislature to be regul ated by PERB under this section. | nst ead,
the Board held that there nust be a show ng of substantial inpact
on enpl oyer-enpl oyee rel ations before the participation in the
enpl oyee organi zati on becones protected.

In this case,-there has been no denonstration by Charging
Parties, and no finding by the magjority or the ALJ, that Chargihg
Parties' participation in the enpl oyee organization had any
i mpact, substantial or otherwise, on their relationship with
their enployer. Instead, it appears that the activities of

Charging Parties, and CSEA' s actions in response to those
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activities, relate largely, if not solely, to their interna
rel ationships within the enpl oyee organizati on.
By not considering the extent, if.-any, to which the

~activities of Charging Parties inpact on enployer-enployee
relations, the Board mpjority suggests that any and all enployee
organi zation participation by ehployees is protected by the Dills
Act. | wish to state clearly that | do not subscribe to that
view. Instead, | believe the Board should have a clear policy of
not interjecting itself into internal enployee organization
matters which have no inpact on the enployer-enpldyee
rel ati onship and, thereby, heed the guidance of the Kimmett Board
whi ch st at ed:

| the Board finds such intervention in

union affairs to be beyond the |egislative
intent in enacting the EERA
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APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD
An agency of the State of California

After a hearing in Unfair Practice Case No. SF-CO 26-S,
Cathy R Hackett. et al. v. California State Enployees
Association, in which all parties had the right to participate,
It has been found that the California State Enployees Association

CSEA) violated the Ralph C Dlls Act (Dlls Act), Governnent

de section 3519.5(b) by: (1) Filing witten charges, on or
about June 17, 1993, against Cathy R Hackett (Hackett), JimHard
(Hard), SamJurado (Jurado), Dave Weston (Weston) and Doyl e
-Harris (Harris) seeking their suspension frommenbership in CSEA
for at least one year; (2) Namng themin a civil [awsuit on or
about July 2, 1993; and (3) Filing witten charges agai nst _
Hackett and Hard, on or about Septenber 28, 1993, seeking their
l'ifetime suspension from CSEA

~ As a result of this conduct, we have been ordered to post
this notice and we will: -

A CEASE AND DESI ST FROM

_ Retal i ati ng agai nst Hackett, Hard, Jurado, Weston and
Harris for engaging In activities protected by the Dills Act.

B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICIES OF THE DI LLS ACT:

- 1. Imediately withdraw the June 17, 1993, charges
agai nst Hackett, Hard, Jurado, Weston and Harris that seek their
suspension frommenbership in CSEA for at |east one year.

Dat ed: CALI FORNI A STATE EMPLOYEES
ASSOCI ATI ON

Aut hori zed Representative

THIS IS AN OFFI CI AL NOTI CE. | T MUST REMAIN POSTED FOR AT LEAST
THERTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
W_?ERII\IEII_' BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

CATHY R. HACKETT, et al.,

Unfair Practice
Case No. SF-CO 26-S

Charging Parties,

V.
' PRCPCSED DECI SI ON
CALI FORNI A STATE EMPLOYEES (6/21/94)

ASSOCI ATI ON,

Respondent .

Appearances: Cathy R Hackett and JimHard, in pro per; Darrel
Steinberg, Esq., for the California State Enpl oyees Associ ati on.

Bef ore Ronald E. Bl ubaugh, Adm nistrative Law Judge.

PROCEDURAL Hl STORY

The former nmenbers of a union bérgaining comm ttee contend
here that the union has taken a series of discrimnatory actions
against themin retaliation for various protected acts. They
seek to have the union blocked fromfurther actions against them
The union replies that it comitted no unlawful acts and that the
charging parties are seeking to re-litigate here matters already
resol ved in other proceedings.

' fhe unfair practice charge which gave rise to this action
~was filed on July 2, 1993, against the California State Enpl oyees
Associafion (CSEA or Union) by Cathy Hackett, JimHard, Sam

Jurado, Dave Weston and Doyle Harris.! The general counsel of

This charge is one of four filed against CSEA in which
Ms. Hackett was either the |lone charging party or the first-naned
party. The other charges, S CO147-S, S CO151-S and S-CO 153-S,
were all dismssed by the Ofice of the General Counsel of the
Public Enpl oynent Rel ations Board. Ms. Hackett appeal ed the
dism ssals of S-CO147-S and S-CO 153-S but the dism ssals were
upheld by the Board in California State Enployees Association

This proposed decision has been appealed to the
Board itself and may not be cited as precedent

unl ess the decision and its rational e have been
adopted by the Board




the Public Enploynent Relations Board (PERB or Board) followed on
August 20, 1993, with a conpl aint against fhe Uni on. The Uni on
answered the conplaint on Septenber 13, 1993, admtting the
primary factual allegations but denying that it had commtted an
unfair practice. M. Hackett filed a first anmended charge on
Cctober 22, 1993. A first anended conplaint_mas I ssued by the
under si gned on January 12, 1994, at the start of the hearing.
The conplaint, as anended, alleges that foll ow ng various
profected activities by the charging parties, agents for the
Union filed charges seeking a one-year suspension of charging
parties fromnmenbership in CSEA, filed a civil lawsuit againét
charging parties, and filed additional charges seeking a
life-tinme suspension of charging parties from CSEA. These
actions were alleged to be in violation of section 3519.5(b) of

the Ralph C. Dills Act.?

(Hackett et al.) (1993) PERB Decision No. 979-S (Hackett 1) and
California State Enployees Association (Hackett) (1993) PERB
Decision No. 1012-S. Ms. Hackett did not appeal the dism ssal of
charge S-CO 151-S and the dism ssal becane final on January 25,
1993. '

’Unl ess otherwi se indicated, all statutory references are to
t he Governnent Code. The Ralph C. Dills Act (Dlls Act) is
codified at Governnent Code section 3512 et seq. In rel evant
part, section 3519.5 provides as foll ows:

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights
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A hearing was conducted in Sécranento on January 12-13 and
March 7 and 9, 1994. Wth the filing of briefs, the matter was
subm tted for decision on June 8, 1994.

El NDI NGS OF FACT

Cat hy Hackett, JimHard, Sam Jur ado, Dave Weston and Doyl e
Harris, the charging parties, at all tines relevant have been
enpl oyees of the State of California (State). Their various jobs
t hroughout the relevant period placed themin State bargaining
unit 1, professional, admnistrative, financial and staff
services. CSEA, at all times relevant, has been the exclusive
representative of unit 1 and eight ofher St at e enpl oyee
bargaining units. Unit 1 is conposed of sone 33,000 State
enpl oyees working in sonme 600 job classifications.

The events at issue sprang froma difficult and protracted
round of negotiations that commenced in 1991 between the State
and CSEA. Pressed by a budget deficit, the State sought major
concessions in pay and benefits fromthe various exclusive
representatives of its enployees. CSEA resisted the State's
demands and its nmenbers and representatives engaged in nunerous
activities designed to denpnstrate the Union's resistance.

Thr oughout this period, NB. Hackett was the chair of the CSEA
bargaining teamfor unit 1. JimHard, Sam Jurado and Dave Weston
were nmenbers of the unit 1 bargaining teamand Doyle Harris was

an al ternate.

guaranteed by this chapter.
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After a year of acrinony, the State i-n May of 1992 nade a
proposal to CSEA and the other exclusive representatives that was
intended to break the inpasse. The proposal included creation of
a personal |eave programunder which enpl oyees would forfeit one
day of pay per mont h for 18 nonths. In return, they would be
entitled to later take the tine off with pay or, under sone
ci rcunstances, be paid for the lost time. The State proposal
also called for a pay increase at the end of the 18-nonth period
and anot her pay increase one year |ater. _

CSEA units 4 and 15 soon reached tentative agreenent on the
basis of the State's proposal. They were followed shortly by
CSEA units 20 and 21. Some of the other exclusive
representatives al so accepted the'plan at approximately the sane
tinme. |

Despite this support for the proposal fromel sewhere in
CSEA, Ms. Hackett and the other nmenbers of the unit 1 bargaining
t eam opposed the State's proposal and rejected it at the
bargai ning table. They then commenced an effort to convince
enpl oyees in the various bargaining units to join in their
rejection of the proposal. They net with CSEA job stewards and
gat herings of enployees, urging themto reject the proposal.
They call ed enpl oyees by tel ephone, urging rejection of the
proposal. They prepared at least two |leaflets attacking the
State proposal which they distributed at State buildings in My
and June of 1992.



The first of the leaflets criticized the State proposal and
announced noon hour neetings for "all interested Union nenbers”
to be held on May 20, 21, 22 and 28, 1992. The second |eaflet,
entitled "Reject WIson's Take-Back Proposal,"” contained further
criticismof the proposal and announced another neeting on
June 8, 1992, for nmenbers of unit 1.

Despite the continued opposition of the unit 1 team the
CSEA | eadershi p becane convinced that the State's proposal was
the best that could be achieved and favored its acceptance. The
di vergence of views created the anomal ous situation in |ate May
of 1992 where unit 1 |eaders were opposing ratification df t he
tentative agreenents whi ch were supported by CSEA | eadership.

The CSEA | eadership noved to end this conflict in early June
by directing the nenbers of the unit 1 bargaining team to halt
their efforts to discourage ratification in the four units then
considering the proposal. CSEA based its order on bargaining
ground rules between the Union and the State which required the
Union and its staff to recommend nenbership acceptance of
tentative agreenents.

I gnoring the requests of the CSEA | eadership, the nmenbers of
the unit 1 negotiating teampersisted in their opposition to the
tentative agreenents. On June 22, 1992, CSEA President Yolanda
Solari wote to Ms. Hackett and the others notifying themthat
they were "summarily suspended"” from nenbership in CSEA effective
at 12: 01 a.m on June 23. "This action is taken," Ms. Solari

wrote, "because in ny opinion as President of CSEA, your actions



pose an immediate threat to the welfare of the Association.” The
letter directed Ms. Hackett and the others by June 24 to return
to CSEA all materials and equi pnent in their possession.
Specifically identified were "nenbership lists and rosters which
you were authorized to receive while your nenbership was in good
standing." The letter advised Ms. Hackett and the others that
the'suspension woul d be termnated in teh days unless witten
charges were filed against themw thin that tinme period.

Witten charges, signed by CSEA civil service division
director Perry Kenny, followed on July 2, 1992. The charges
sought renoval fromoffice of Ms. Hackett and the other nenbers
of the unit 1 negotiating team Ms. Hackett and the other
charging parties contested their renoval from office through
CSEA' s internal appeal procedures. However, the charges were
sustained in Cctober of 1992, first by the CSEA Board of
Directors and then by CSEA s hi ghest body, the General Council.
Ms. Hackett, M. Hard, M. Jurado, M. Weston and M. Harris were
renoved fromtheir |eadership roles inunit 1. They also were
" barred from hol ding any CSEA office for one year commencing on
June 23, 1992.°

Fol | owi ng the action of the General Counci |, CSEA Gener al
- Manager Robert Zenz by letter of October 19 agai n denanded that

Ms. Hackett and the others immediately return "all CSEA docunents

3These actions were unsuccessfully chall enged by Ms. Hackett
in PERB unfair practice case no. S CO 153-S. (See California
State Enpl oyees Association (Hackett). supra. PERB Deci sion
No. 1012-S.) _




in your possession.”" Ms. Hackett was sent a separate letter
demandi ng return of a CSEA |ap top conputer which she had checked
out. The demand for the return of the docunents and conputer was
recomended by the General Council appeals commttee and adopted
by the CSEA Board of Directors on Cctober 7, 1992.

The charging parties never took seriously the demand that
they return "all CSEA docunents in your possession.” This broad
request woul d have included copies of CSEA newspapers and routine
nenberéhip mai | i ngs, as well as nenbership |lists. Because the
demand was so broad and because they considered nost of the
docunents in their possession to be obsolete, the charging
parties admt that they paid little attention to it. One who
éttenpted to conply was Doyl e Harrisf an alternate to the
negotiating commttee. He tried to contact M. Zenz to find out
exactly which docunments M. Zenz wanted returned. Hi s tel ephone
calls were not returned.

The demand that the charging parties return docunents to
CSEA was wi thout precedent. At that tinme, CSEA had no rules
requiring bargaining unit negotiators or stewards to return
docunents upon | eaving office; There was no past practice of
outgoi ng negotiators returning documents. Nor were there any
rules or practices about the confidentiality of CSEA docunents.
Various witnesses testified that they considered old docunents to
be obsol ete énd either threw themaway or kept themin boxes at
honme.. There was not even a prior practice of requiring persons

suspended fromoffice to turn over CSEA materi al s. Li nda



Roberts, who was suspended from CSEA office for one year
beginning in April of 1992, testified that she was not asked to
return any docunents. The only practice on turning over
docunents whi ch any mﬂtness'could recal | maé for outgoing
treasurers to turn over financial records and checkbooks.

Barbara W1 son, CSEA civil service division alternate deputy
director for bargaining, testified that the primary reason the
Uni on | eadership wanted the docunents returned was for "self-
preservation."” The nost sensitive of the desired docunents was a
report variously described as the "work site profile" or the
"menber/ non-nenber list." This report contains the nanmes of each
menber and non- nmenber, their home addresses and tel ephone numbers
and record of activity within CSEA. M. W Ilson testified that
such a docunent woul d be of great assistance to any group trying
to defeat ratification of the agreenent between CSEA and the
State. She also said that various docunents were expensive to
reproduce so there was a cost factor in their recovery. Finally,
she testified, the nere perception anong CSEA Ieadefs that the
docunents were being used agai nst the Union, even if they were
not, was disruptive. M. Hackett and the charging parties did
not respond to the June or October requests for the return of

docunments. She did return the conputer on Cctober 27, 1992.

Al t hough CSEA and the State reached an agreenent not | ong
after the renoval of the unit 1 bargaining team CSEA s interna
turnmoil continued. In June of 1992, Ms. Hackett and the forner

menbers of the unit 1 bargaining teamjoined with others to form



an organi zation they called the Caucus for a Denocratic Union

(Caucus). They created a newsletter they named The Union Spark

which Ms. Hackett and the.other former bargaining team nenbers
distributed to State enpl oyees and at CSEA neetings. -The first
edition of The Union Spark was published in June of 1992.
Publication of the newsletter has continued on a regular basis
ever since.

It was apparent fromthe first issue of The Union Spark that
the new Caucus considered itself to be an organi zation within
CSEA fornmed to "advance an open and denocratic union." But the
publication has been harsh in its criticismof both CSEA and the
gover nor. It has criticized the manner CSEA has represented
~enpl oyees and regularly attacks the influence of supervisors,
“managers and retirees in the Union.

In the August 1992 issue of The Union Spark, the Caucus set
out a "declaration of reform and a "rank and file bill of
ri ghts" which were adopted at a neeting on August 8 and 9. The
organi zation professed itself "commtted to the restoration of
the rights, authority, dignity and power of our union's rank and
file menbership.” It stated its objective as "to strengthen
CSEA/ SEI'U Local 1000 fromw thin by building a unified novenent
of rank and file state enployees.” It set out as the first in a
series of 11 rank and file rights, the "direct election of
officers."

Ms. Hackett and the other charging parties have nmaintained a

hi gh profile"jn the Caucus. They have appeared in pictures in



. The Union Spark and they openly have continued to distribute the
publication to State enpl oyees. The Caucus has schedul ed
quarterly neetings at the sanme tinme and place as CSEA's quarterly
civil serVice_division council nmeetings. Ms. Hackett, M. Hard
and others have attenpted to neet with CSEA stewards and ot her

el ected CSEA officers to talk about the need for reform of CSEA

They have distributed The Union Spark at CSEA civil service

division council neetings. They have solicited supporters for
their canpaign to change CSEA'S el ection procedures and have
encouraged synpathizers to join or remain menbers of CSEA to work
for change within. They have canpaigned for the election of

.swmmmzmst0C$AoHiw.

A nunber of CSEA job stewards and activists have joined the

Caucus and have been portrayed in pictures in The Union Spark.
Ms. Hackett alsolidentified four presidents of CSEA | abor
councils who are menbers of the Caucus. Others who have j oi ned
in the Caucus include some menbers of the unit 1 bar gai ni ng
comm ttee who succeeded Ms. Hackett and the other charging
parties.

The evidence is clear that the CSEA Board of Directors and
| eadership are fully aware of the activities of the Caucus and
the role of the charging pafties init. Joe Elwell-Scardino, a
menber of the CSEA board, testified that directors had di scussed
the Caucus at board neetings and formul ated plans about how to

deal with it and its leaders. |In addition, CSEA has published a
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newsl etter criticizing The Union Spark that denonstrated a ful

awar eness of the activities of the Caucus.

Fromearly on, sone in the CSEA Ieédership have suspected
Ms. Hackett, M. Hard and chers in the Caucus of planning an
attenpt to decertify CSEA as exclusive representative of unit 1.
CSEA | abor relations representative Rosmarie Duffy testified that
she twice heard M. Hard make references to decertification. The
first occasion was during an April 1992 neeting before bargaining
when the teamwas discussing their frustration in getting the
other CSEA units to hold out for a better proposal. She said
M. Hard commented in what she described as an "of fhand" renmark,
"Well, we could always decertify.”" The second occasion was in
June of 1992 when, she testified, M. Hard stated at a neeting of
job agents, "W had |ooked into trying to decertify CSEA, but
found that the lawisn't really helpful in that area, and so
instead we're going to urge people to join CSEA so that we can

reformit fromthe inside."*

As further evidence of the purportied decertification threat
CSEA introduced a leaflet which M. Hard distributed in front of
a State building on February 7, 1994. The | eafl et atiacked t he
i nfluence of supervisors, nanagers and retirees in establishing

CSEA policies. The leaflet reads in part:

“M. Hard testified that the question of decertification was
rai sed by others who were unhappy with CSEA s representation. He
said all he was trying to do was to tell themthat instead of
decertification they should get involved in a reformnovenent.

He said he spoke against decertification.

11



We need to take control of CSEA to meke it

represent us. We need a denocratic

organi zation to work for the just concerns of

state enployees. In order to have this, we

need to restructure CSEA to make it our

organi zation. That is the purpose of CDU.
Barbara W1l son testified that she interpreted'the phrase about
taking control as evidence of a possible attenpt to decertify
CSEA.

The CSEA | eadership also believed that the Caucus was
interfering wth CSEA s representation of State enpl oyees. As
evidence of this conclusion, CSEA introduced the testinony of its
| abor relations representative CGerri Conway. |In June of 1993,
Ms. Conway represented a State enpl oyee naned Joyce Fox in an
adverse action. She testified that she worked out a tentative
agreenent involving the transfer of Ms. Fox which was destroyed
by a leaflet distributed at the bui | di ng where Ms. Fox worked.
The leaflet, which was highly critical of Ms. Fox's supervisor,

concluded with the foll ow ng:

I f you know of anyone bei ng harassed and/ or

subj ected to unreasonabl e working conditions

contact the Caucus for a Denocratic Union

[tel ephone nunber omtted]. We will return

your call.
Ms. Conway testified that Ms. Fox had been aware of the |eafl et
and approved of its distribution. Because of the |eaflet,
Ms. Conway testified, State nmanagenent w thdrew fromthe
settlenent.

Consistent with their view that the Caucus mght attenpt to

decertify CSEA, the Union's |eaders have not taken the chall enges
fromthe Caucus Iightly; | ndeed, the Union has fought back from

12



early on. By letter of November 18, 1992, CSEA President Sol ari
demanded that Ms. Hackett, as a member and principal officer of
the Caucus, cease and desist fromall unauthorized use of CSEA's
name or logo. Citing California |law on the unauthorized use of a
uni on name or |ogo, Ms. Solari warned:

CSEA intends to enforce its rights to the

fullest extent of the |aw against any

i ndividual or organization engaged in the

unaut hori zed publication or distribution of

Its name. ,
But Ms. Hackett and the other charging parties continued their
activity in the Caucus and continued to publish The Union Spark

In May of 1993, the CSEA Board of Directors responded by

adopting the followi ng resolution:

(a) That the President direct the Genera
Manager to investigate and take whatever
steps are necessary, including seeking
outside legal assistance, to bring
disciplinary action or lawsuit against any
member whose activities could adversely
affect CSEA, and, further,

(b) That the Board of Directors delegates to

the Executive Conmttee the full authority to

act upon the recommendations of staff and to

take whatever action is deenmed necessary, and

report that action back to the board at its

next meeting.
According to M. Elwell-Scardino, who was present when the
resol ution was adopted, at |east one director identified the
"Hackett and Hard group" as the target of the resolution

There followed on June 17, 1993, letters from CSEA to

Ms. Hackett and the other charging parties advising themthat
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written charges had been filed against them® The charges, which
were signed by Barbara W son, alleged violations of various
sections of CSEA' s internal policies for failure to return CSEA
docunents. As of the conclusion of the hearing in the present
matter, CSEA had yet to conduct a hearing on the charges filed'by
Ms. WIlson and the matter renai ned unresol ved.

The docunents which gave rise to Ms. WIlson's charges were
those requested in the Solari letter of June 22, 1992, and the
Zenz letter of Cctober 19, 1992. The charges filed by Ms. W] son
asked that the suspension of the charging parties fromany office
_in CSEA be extended for a second year. She testified that she
filed the charges because it was her responsibility as deputy
director for bargaining to ensure that orders of the General
Council were carried out. She said that prior to filing the
charges she checked with various people and detefnfned that the
docunments had not been returned. She did not check with :

Ms. Hackett or the other charging parties.

Ms. Hackett and the others testified that they did not
consi der such CSEA docunents as they had in their possession to
be of any significance. Many of the docunents were out of date.
They had di scarded ot her docunents. However, when CSEA
continued to nake demands they went through boxes and piles of
docunents in their homes and gathered everything they believed

relevant to the CSEA requests. On June 17, 1993, they gave these

This is the first of the three actions under attack here.
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docunents to J. J. Jelincic; successor to Ms. Hackett as chair of
the unit 1 bargaining commttee.

By neno the follow ng day, Ms. Hackett and the others
advi sed the CSEA Board of Directors that they had gi ven docunents
to M. Jelincic. The meno identifies various docunents which |
were turned over, including a partial 1990 nenber/nonnenber |i st
for the Sacranento area. The docunents turned'over by the
charging parties did not include the pay or class print out for
May of 1992 nor a nenber/nonnmenber list for that year.
Ms. Hackett testified that she did not recall if she had a
menber / nonmenber |ist for 1992, although a CSEA enpl oyee
testified that she mail ed one to Ms. Hackett in the spring of
1992. Even if Ms. Hackett had been gi ven a nmenber/ nonnmenber
list, there was no evidence that the other'four chargi ng parties
ever had that docunment or any of the docunents listed in the
Solari letter. |

M. Jelincic, who described what Ms. Hackett turned over to
hi mas "boxes of natérials," prepared a lengthy inventory of the
docunents. He then gave the docunents to Nancy Broadhurst, the
“assistant controller of CSEA. Ms. Broadhur st signed for the
docunents on COctober 19, 1993. The inventory identifies as one
of the itenms turned over, a "copy of unit 1 nmenber/non-nmenber
list, dated 8/8/90. " |

The charging parties each testified that what Ms. Hackett
gave to M. Jelincic was all of the information requested by CSEA

that they possessed. Initially, Ms. Hackett testified, she and
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the others focused on the demand for the return of the lap top
conmputer. After the conputer was returned on Cctober 27, 1992,
Ms. Hackett concluded that she had satisfied the critical demand.,
On July 2, 1993, CSEA filed a lawsuit against Ms. Hackett
and the other charging parties.® The lawsuit, since withdrawn,
al l eged that Ms. Hackett, M. Hard, M. Jurado, M. Harris and
“M. Weston were in wongful possession of certain specified CSEA
docunments. The lawsuit alleged that the charging parties had
refused to return the documents despite CSEA's specific requests.
CSEA asked for return of the documents and for conpensatory and

punitive danages.7 However, CSEA withdrew the lawsuit in early

®This is the second of the three actions under attack here.

‘I'n the lawsuit CSEA sought the return of the follow ng
n%tegials fromthe 1991 and 1992 bargaining between unit 1 and
the State:

1) Bargaining proposal s and bargai ni ng
bi nders;

2) Copi es of bargaining notes typed by the
note-taker hired to transcribe these notes;

3) Copi es of menoranduns, grievances,
letters to the State, and classification
changes pertaining to bargaining issues..

. CSEA al so sought return of the follow ng conputer generated
lists: -

1% A work site profile fromspring of 1992
showng all Unit 1 work sites and enpl oyee
names, honme phone nunbers and job

cl assifications;

2) Pay classifications of Unit 1 enployees
by departnent and by nunber of persons in
each classification, total salaries, and
differentials.
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March of 1994. WMark DeBoer, CSEA assistant chief counsel, said
the lawsuit was dropped because sone of the material had been
returned and the Union could not prove that the defendants stil
possessed the renai nder.

Al t hough CSEA's stated reason for the continuing actions
agai nst Ms. Hackett and the others was their refusal/failure to
return CSEA docunents, this was not the only cause. At a
Septenber 18-19, 1993, neeting of the CSEA civil service division
council, menbers adopted a resolution seeking action against The
Union Spark. The resol ution declared the publ i cation "cohtrary
to the goals and objectives" of the civil service division and
asked the Board of Directors "to take appropriate action agai nst
t hose responsible.”

There followed a Septenber 28, 1993, notice to Ms. Hackett
and M. Hard that charges had been filed against themby four
CSEA menbers.® The charges accused Ms. Hackett and M. Hard of
distributing The Union Spark between the hours of 7:15 a.m and
7:45 a.m on Septenber 16, 1993, ih front of a State building at
450 N Street in Sacranento. The charges al so accused Ms. Hackett
and M. Hard of disrupting a CSEA civil service division neeting
of Septenmber 17 through 19. The conpl aint requested "pernmanent
suspensi on of nenbership." The four CSEA nenbers who signed the
charges are officers of CSEA | abor council 782. On Novenber 29,
1993, the conplaining parties withdrew their accusations and the

proceedi ngs were disn ssed by CSEA

8This is the third of the three actions under attack here.
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CSEA presented evidence that under the Union's rules, any
menber of CSEA can file charges against any other menber. The
mere filing of disciplinary charges does not affect the
menbership status of a member while the charges are pending.
CSEA rules provide for the right to a hearing and an appeal.

LEGAL | SSUE

Did CSEA discrimnate against Cathy Hackett, JimHard,

"~ Sam Jurado, Dave Weston and Doyle Harris for participation in
protected conduct in violation of Dills Act section 3519.5(b) by:

1) Filing witten charges, on or about June 17, 1993, for
their suspension fromnmenbership in CSEA for at |east one year?

2) Nam ng themin a civil lawsuit on or about July 2,
1993? |

3) Filing witten charges against Ms. Hackett and
M. Hard, on or about October 1, 1993,° seeking their lifetine
suspensi on from CSEA? '

CONCLUSI ONS OF LAW

State enpl oyees have the right under the Dills Act to "form
join, and participate in the activities of enployee organizations
of their own choosing for the purpose of representation on all
matters of enpl oyer-employee relations."!® It is an unfair

practice under section 3519.5(b) for an enployee organization "to

®These are the charges set out in the Septenber 28, 1993,
letter to Ms. Hackett and M. Hard.

10g5ection 3515.
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interfere with, restrain, or coerce enployees because of their
exercise of" protected rights.

The PERB has eschewed use of these sections as a vehicle for
review ng the internal afféirs of unions in duty of fair

representati on cases. (See Service Enployees International

Union. local 99 (Kimmett) (1979) PERB Decision No. 106.) But the

Board has been willing to review internal union activities for
two other purposes: 1) to determ ne the "reasonabl eness" of

di sci plinary action under section 3515.5,* and 2) to deternine
whet her a union's action agai nst an enpl oyee constitutéd a
retaliation for engaging in protected conduct.! The conpl aint
here is based upon the second of these theories.

It is useful to note initially that the protected rights
section of the Dills Act differs fromsection 7 of the National
Labor Relations Act. Dills Act secfion 3515 protects the right
of State enpl oyees,

to form join, and participate in the

activities of enpl oyee organi zati ons of
their own choosing for the purpose of

Mnrelevant part, section 3515.5 provides as follows:

.. Enpl oyee organi zati ons may establish
reasonabl e restrictions regardi ng who may
join and may nmake reasonabl e provisions for
the dism ssal of individuals fromnenbership.

For the application of this section, see Californja Correctiona
Peace Officers Association (Colnman) (1989) PERB Deci sion
No. 755-S and cases cited therein.

12See California State Enployees Association (O Connell)
(1989) PERB Deci si on No. 753-
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representation on all matters of enployer-
enpl oyee relations

Section 7, by contrast, protects the right of private sector
enpl oyees,

. to form join or assist |abor

organi zations, to bargain collectively

t hrough representatives of their own

choosing, and to engage in other concerted

activities for the purpose of collective

bargai ning or other nutual aid or protection.
Not hing in section 7 sets out an enployee right to "participate
in the activities of enployee organi zations." For this reason,
the PERB has not found entirely persuasive those National Labor
Rel ati ons Board (NLRB) decisions that shun any review of interna
uni on activities.

Exactly what "participate" neans is not yet clear in Board
decisions. In its broadest, dictionary neaning, Qto partici pate"
is to take part in sonething, join or share with others. Defined
this way, any exclusion of an enployee from organi zati ona
activities would be a denial of participation and potenti al
“unfair practice. The Board has not taken such an expansive
appr oach.

Thus, although an individual enployee has a protected right
to attenpt the decertification of an i ncumbent excl usi ve
representative, the Board will not find the organi zation guilty
of unlawful retaliation if it expels the enployee. The Board has
found to be "reasonabl e" enpl oyee organi zation rules providing

for the suspension fromnenbership of persons engaged in

decertification activities. (California School Enployees
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Association (Parisot) (1983) PERB Decision No. 280.) This is

because decertification "threatens the very exi stence of the
organi zation and is of sufficient seriousness to justify a
self-protective response.” (lbid.) |In essence, the Board has
granted an exception to the rule that an enpl oyee organi zation
may not retaliate against an enpl oyee for engaging in protected
conduct. \Were the very life of the organization is in jeopardy,
the union may retaliate against the enployee as an act of
self-preservation

| In cases involving alleged discrimnation by an enpl oyee
organi zation, the Board applies the sané anal ytical test as it
uses in cases involving discrinmnation by an enpl oyer. (See

California Union of Safety Enployees (CGoelho) (1994) PERB

Deci sion No. 1032-S and cases cited therein.) Therefore, in

order to prove discrimnation, the charging parties first mnust
denonstrate that they engaged in protected conduct. They then
must show that CSEA knew of their protected activity!® and took
an adverse action against them The adverse action cannot be

specul ative but must be an actual harm

Upon a showi ng of protected conduct and adverse action, the
charging parties then nust make a prinma facie show ng that the
respondent’s action against themwas notivated by their protected

activity. (Novato Unified School District (1982) PERB Deci sion

BMorel and El enentary School District (1982) PERB Deci sion
No. 227. _

“pal 0 Verde Unified School District (1988) PERB Deci sion
No. 689.
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No. 210.) Motivation is determ ned by a review of direct and
circunstantial evidence!® to see whether, but for the exercise of
pr ot ected ri ghts, the diéput ed action would not have been taken
agai nst the charging parties.®® |

| f charging parties establish a prim facie show ng
sufficient to support an inference of unlawful notive, the burden
shifts to the respondent to produce evidence that the action

"woul d have occurred in any event." (Martori_ Brothers

Distributors v. Agricultural Labor Relations Bd., supra.

29 Cal.3d at p. 730.) |If the respondent then shows m sconduct on
the part of the charging parties, the respondent's action wll

not be deenmed an unfair practice unless the evidence establishes
the action woul d not have been taken against the charging parties

"but for" their protected activity.

B ndi cations of unlawful notivation have been found in many
aspects of a respondent's conduct. Words indicating retaliatory
i ntent can be persuasive evidence of unlawful notivation. (Santa
Clara Unified School District (1979) PERB Deci sion No. 104.)

O her indications of unlawful notivation have been found in a
respondent's failure to foll ow usual procedures (lbid.): shifting
justifications and cursory investigation (State of California
(Departnment of Parks and Recreation) (1983) PERB Deci sion

No. 328-S); disparate treatnent of the charging party (State of
California (Department of Transportation) (1984) PERB Deci sion

No. 459-S); timng of the action (North Sacranmento School

District (19 82) PERB Decision No. 264); and pattern of antagonism
toward persons engaging in protected activity (Qupertino Union

El enrentary _School District (1986) PERB Decision No. 572).

®See Martori Brothers Distributors v. Agricultural Labor
Rel ations Board (1981) 29 Cal.3d 721, 727-730 [175 Cal . Rptr.
626]; Wight Line, Inc. (1980) 251 NLRB 1083 [105 LRRM 1169]
enf., inrelevant part, (1st Cr. 1981) 662 F.2d 899 [108 LRRM
2513].
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The first and perhaps nost critical question here is whether
the charging parties have engaged in protected conduct. In a
case involving these sane parties, the Bdard uphel d the dism ssal
of a charge challenging the renoval of Ms. Hackett and the others

as negotiators for unit 1. (Hackett 1) . supra, PERB Deci sion

No. 979-S.) In dismssing the charge, the regional attorney-
found insufficient to state a prim facie case allegations that
the charging parties were dismssed for opposing ratification of
the unit 1 agreement. The regional attorney found inadequacy
both in the allegations of protected conduct and of unl awf ul
noti vati on

Nevert hel ess, the charging parties argue that in the present
“action, they have denobnstrated protected conduct. Specifically,
they point to their role in organizing and actively participating
in the Caucus. They note they have organizéd and actively
participated in‘an effort to revise CSEA s el ection 'procedures.

They have witten for and openly distributed The Union Spark, a

publication that is critical of CSEA s organizational structure
and sone of its representational practices. They have solicited
supporters for their canpaign to change CSEA s el ection
procedures, even to the point of encouraging synpathizers to join
or remain nmenbers of CSEA. They have supported the election to
CSEA of fices of candidates synpathetic to their views.

- CSEA agrees that the charging parties have done all of these
things and nore. CSEA finds in these activities a desire to

thwart the fundanental objectives of CSEA, to inpeach CSEA's
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crédibility and disrupt the Union's representational obligations.
CSEA argues that PERB nust draw a |line separating freedom of
speech and dissent fromdisloyalty to the Union. CSEA ar gues
that the conduct of the charging parties clearly crosses into

di sl oyalty which should not be protected. G ting Hackett |.
supra. PERB Decision No. 979-S, CSEA argues that if circulating

| eafl ets opposed to ratification was not protected, then surely

circulation of copies of The Union Spark al so nust be

unprotected. Finally, CSEA argues, although the charging parties
profess not to be interested in decertifying CSEA, they have
pl aced thenselves in a representational role by inviting nmenbers
with problenms to call the Caucus.

As CSEA appropriately observes, this case requires the
drawi ng of a line between perm ssible and inperm ssible conduct.
CSEA describes the choice as one between dissent and disloyalty.

But that is a nuch narrower choice than suggested by California

School Enpl oyees Association (Parisot). supra, PERB Decision

No. 280. What the Board found unprotected in that case was
conduct that "threatens the very existence of the organization."”
Thus, the level of disloyalty required to renove protection from
di ssent much be such as to threaten the life of an enpl oyee
organi zation. This is nore than internal unioh politics.
Wile it is clear that the conduct of the charging parties

has caused disconfort to CSEA's | eadership, it would be a

subst anti al réach to characterize it as life-threatening to CSEA

CSEA concedes that charging parties have not nounted a
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decertification canpaign or taken any steps toward one. There is
no evidence that Ms. Hackett, M. Hard or any other Caucus
activist ever circulated representation cards or took any other
actions consistent with an attenpted decertification.

What Ms. -Hackett, M. Hard and others have underway is an
attenpt to take over CSEA, not destroy it. What they seek to do
is to convert CSEA to their view of unionism Wiile this may be
threatening to sone in the organization, it is not threatening to
the organi zation itself. Such disloyalty as it evidenceé is not
to CSEA but to those in charge of the union. | find that the
~charging parties engaged in protected conduct in the formation of
the Caucus, their canpaign to reformelection procedures and
their preparation and distribution of The Union Spark.

A contrary result is not conpelled by Hackett |I. At nost,
Hackett | stands for the proposition that a union can renove from
office union | eaders who canpaign against ratification of an
agreenent in contravention to ground rules agreed upon between
the union and the enployer. The decision also can be read as
nothing nore than a failure of pleading. The regional attorney's
dism ssal letter, which was adopted by the Board, notes that
except for a reference to the circulation of flyers by "unit 1"
the charging parties "have failed to nention that flyers were
pﬁblished and distributed by them" Nor, the regional attorney
continues, did charging parties allege that the circulation of
flyers was protected conduct nor cite cases in support of such a

cont enti on.
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There is indisputable evidence that CSEA knew of the
protected activities by charging parties. The charging parties
di stributed copies of The Unjon Spark at CSEA neetings and in
front of State buildings. Indeed, M. Hard handed Ms. VVIson.one
copy of the publication in front of a State building. CSEA
President Solari wote to Ms. Hackett denmandi ng the Caucus cease
usfng CSEA' s nanme and logo in publications, plainly establishing
t hat CSEA knew about Ms. Hackett's role in the Caucus and with
The Union_Spark. M. Elwell-Scardino testified that the Union's
Board of Directors was well aware of the activities of the
charging parties.

The charging parties next argue that CSEA's actions agai nst
them constituted harmw thin the standard 6f'Ea|Q Verde Unified
School District, supra. PERB Decision No. 689. They cite the
suspensi on fromnenbership and denial of the right to run for
office, a loss of reputation and prosecution of a frivol ous
awsuit. They argue that all of these acts by CSEA caused them
loss of time fromwork, loss of incone, enotional damages,
attorneys fees and costs.

CSEA contends that the charging parties have not
denonstrat ed adversg action. CSEA argues that the charging
parties have not suffered any |oss of nenbership status nor
l[imtation on running for office nor suffered any judgnent froma
court or admnistrative agency. Moreover, CSEA continues, the.
charging parties have recourse to CSEA's internal procedures to

contest the allégations agai nst them
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It is inportant to focus on the three actions that are
contested here: the witten charges filed on June 17, 1993,
whi ch seek suspension of the charging parties fromnenbership for
one year, charges yet to be heard under CSEA' s interna
procedures; the lawsuit filed on July 2, 1993, and withdrawn in
March of 1994; and.the witten charges filed on Septenber 28,
1993, and wi thdrawn on Novenber 29, 1993. None of these actions
has resulted in the suspension of charging parties and none of
t hese actions has prevented them from seeking CSEA office. So
the question here is whether the actions thenselves are
Isufficient to constitute harm

I't is difficult to imagine that if this were a case in which
five State enployees faced suspension for allegedly participating
in protected condubt, CSEA woul d agr ee they had not been harned.
| think it inplausible that CSEA woul d accept an argunment by the
State that actionable harmdoes not occur until after the
conpl etion of a disnissél hearing. Nor have PERB cases invol ving
enpl oyers so held. [Indeed, the statutory requirement of tinely
filing'” is not tolled while a charging party waits until the
di sput ed ‘conduct goes into effect.'® A party with know edge of

an inpending wongful act waits at its peril if it does not file

"See Dills Act section 3514.5(a) (1).

8The period of linmitations begins to run on the date the
charging party has actual or constructive notice of the
respondent's clear intent to take the disputed action, provided
t hat not hi ng subsequent evidences a wavering of that intent.
(The Regents of the University_of California (1990) PERB Deci sion
No. 826-H.)
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until after the wongful act is conpleted. The harmoccurs, not

‘when the wongful act is conpleted,'but when the respondent has

di spl ayed clear intent to take the disputed action. Subsequent

wi t hdrawal of the wongful act does not noot the cause of action.
In support of its contention that the charging parties

suffered no harm CSEA also cites the case of California School

Enpl oyees Association (Harnening)_ (1984) PERB Deci sion No. 442

(Harnening). There, in adopting a regional attorney's dismssa
of a.charge, the Board found no prima facie case in an allegation
that the charging party was recalled fromhis union office. That
decision is easily distinguishable fromthe facts here.

Har meni ng predates California State Enployees Associ ation

(O Connel ), _supra, PERB Decision No. 753-H and is based on an

i nproper discipline theory. There is no allegation in Harnening
that the charging party was renoved fromoffice in retaliation

for protected conduct.

A person suspended from menbershi p cannot "barticipate" in
the activities of the Union. In ternms of the relationship
bet ween an enpl oyee and an enpl oyee organi zation, this is the
greatest possible harm The Board also has found harmin the
prosecution of "a baseless lawsuit with the intent of retaliating
agai nst enpl oyees for their exercise of protected rights."

(I ngl ewood Unified School District (1990) PERB Decision No. 792.

See also Bill Johnson's Restaurants v. NLRB (1983) 461 U.S. 731

[113 LRRM 2647].)
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Al t hough CSEA presented evi dence that any nenber of fhe
Union can file a charge against any other menber, it is clear
that all three of the challenged acts can be attributed to the
Union. Ms. WIson, a deputy director of CSEA's civil service
division, testified that she filed the June 17, 1993, charges
because it was her responsibility to ensure that the orders of
the General Council were carried_out. She was, therefore, acting
Wi thin the scope of her authority as a CSEA officer. The July 2
| awsuit was filed in the nane of CSEA and was obviously an act of
the organi zation. The Septenber 28 charges were filed by four
officers of the CSEA civil service division and foll owed by ten.
days a resolution of the civil service division declaring The
Union Spark contrary to the goals of the organi zation. I
conclude'that the Septenber 28 charges were intended to carry out
the resolution adopted by the civil service division. |

Finally, the charging'parties argue that CSEA'slnDtive'for
filing charges and the lawsuit against themwas to retaliate for
their protected conduct. Ms. Hackett and the others argue that
CSEA woul d not have waited nearly a year to take action agai nst
themif recovery of the docunents was the true notivation for the
Wl son charges and the lawsuit. Cbviously, the charging parties
argue, this justification for the Wl son charges and the | awsui't
was pretextural. The true reason, they continue, was to prol ong
the ban fromholding office in CSEA. "CSEA's lawsuit and

internal charges practically coincide with the end of the
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charging parties first suspension and their restored eligibility
to run for union office," they argue.

CSEA argues the failure to return the docunents was the
single reason for the Wlson charges and the lawsuit. CSEA
contends it had legitimate justification to seek return of the
docunents. It argues that the sonme of the docunents contained
sensitive information including hone addresses and tel ephone
nunbers of all unit 1 nmenbers. CSEA argues that the information
Icontained in the docunents could be used agai nst the best
interests of the union. CSEA argues that the lawsuit was a
wel | -founded attenpt to recover its property from persons who
were no |longer entitled to possess it. |

Charging parties contention that retaliatory notive was the
real reason for CSEA's action against themis well supported by
the evidence. Evidence of unlawful notivation is apparent in the
resolution by the CSEA Board of Directors. It instructed the
Uni on president and general manager to "take whatever steps are
necessary . .. to bring disciplinary action or |awsuit against
any menber whose activities could adversely affect CSEA. " At
| east one director identified the "Hackett and Hard group"” as the
target of the resolution. There is no evi dence of any activities
by the "Hackett and Hard group"” at the tinme the resolution was
passed other than activities here found to have been pr ot ect ed.
Clearly, the charging parties were not engaging in a
decertification canpaign or any other actions threatening to the

life of CSEA.
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There afso S evidence of unlawful notivation in the timng’
of the Wl son charges and the lawsuit. Both followed close in
~tinme to the resolution by the CSEA Board of Directors. Eveh nor e
significantly, the WIlson charges were filed just six days before
the expiration of the one-year ban against Ms. Hackett, M. Hard
and the others fromholding CSEA office. The charges sought as a
remedy, a one-year extension in the prohibition against charging
parties fromholding office in CSEA

| find CSEA's justification for the Wlson charges and the
l awsuit entirely unpersuasive. It is hard to believe that the
docunments could be as critical as CSEA now contends when for
nearly a year the Union virtually ignored the failure of the'
charging parties to return them CSEA' s first reduest for the
return of the docunents was nmade in the Solari letter of June 22,
1992. The charging parties did not return the docunents and CSEA
did nothing about it. Four nonths |ater, CSEA nade a second
request for the docunents in the Zenz letter of October 19, 1992.
Agai n, the charging parties did not return the documents and CSEA
did nothing about it. Ei ght nore nonths passed while the
supposedly critical docunents remained in the possession of the
charging parties and CSEA did nothing about it. | f the char ges
really had been intended to secure the return of docunents, one
woul d expect themto have been filed nuch closer in tinme to the
initial demands for their return. As charging parties point out,
it was only when the ban on their sérvice I n CSEA office was

about to expire that CSEA acted. Gven this timng, it seens far
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nmore probable that the WIlson charges were intended to keep
charging parties fromrunning for CSEA office than to recover the
docunents.

One al so would expect that if the critical docunents were so
sensitive, CSEA would have a past history of recovering such

.docunents fromothers who had left CSEA office either voluntarily
or after the filing of charges. One further would expect that
CSEA woul d not allow even its friends to retain truly sensitive
docunents for which they no | onger had a need. Yet there is no
evi dence that CSEA ever previously.asked for the return of
docunents such as those at issue here, even fron1Linda'Roberts
who was suspended from CSEA office at about the sane tine as
chargi ng parties.

| find in this conplete break with past practice on'the
return of docunments further evidence of retaliatory notivation.
The actual purpose of the WI son éharges, | conclude, was to keep
charging parties out of CSEA office for another year in
retaliation for their protected activities. For these sane
reasons, | conclude that the filing of the lawsuit simlarly was
notivated by retaliatory intent.

Finally, the notivation for the Septenber 28 charges is
self-evident. The charges sought "permanent suspension” of the
charging parties fromnenbership. The reason given for this
harsh action was the distribution by the charging parties of The

Uni on Spark in front of a State building on September 16, 1993,

It is obvious, initially, that the penalty sought is
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astonishingly grave for the alleged offense. This distorted
relationship is of itself evidence of unlawful notivation. In
addition, | already have concluded that the distribution of The

Uni on Spark is protected conduct. On their face, therefore, the

Sept enber 28 charges constituted retaliation for engaging in
protected conduct.

Accordingly, | conclude that by filing the June 17 and
Sept enber 23 charges and the July 2 lawsuit, CSEA discrim nated
against the charging parties in retaliation for protected
conduct. By these actions, CSEA violated section 3519.5(b).

REMEDY

The PERB in section 3514.5(c) is given:

. the power to issue a decision and order
dlrectlng an offending party to cease and
desist fromthe unfair practice and to take
such affirmative action, including but not
limted to the reinstatenent of enployees
with or without back pay, as will effectuate
the policies of this chapter. :

The charging parties ask that CSEA be directed to sign a
notice agreeing to cease and desist fromits actions agai nst
them They ask that the notice be posted where CSEA normally
posts its notices and that the notice also be printed in the CSEA
publication Pride. They also.ask that they be nade whole for
| ost wages and vacation time and attorney's fees and |egal costs
incurred in defending against the lawsuit and in bringing the

present action. They also ask for conpensatory damages of

$30, 000 each "for enotional suffering and |oss of reputation.”
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It is appropriate that CSEA be directed to cease and desi st
fromits discrimnatory actions against charging parties or
ot herwi se denying themthe right to participate. It is further
appropriate that CSEA be directed to post a notice incorporating

the terns of the order. Posting of such a notice, signed by an

aut hori zed agent of CSEA, wll provide enployees with notice that
CSEA has acted in an unlawful manner, is being required to cease
and desist fromthis activity, and will conply with the order.

It effectuates the purposes of the Dills Act that enpl oyees be
informed of the resolution of this controversy and the State's
readi ness to conmply with the ordered renmedy. _(Placerville Union
School District (1978) PERB Deci sion No. 69.)

Charging parties have made no showi ng why the posting of a
notice is not sufficient to inforn1enp|oyees of the result of
this action and why CSEA should be directed to grant the further
remedy of publication of the notice in Pride. Absent a show ng
that such a renedy_is justified, it will not be granted.

The claimfor danmages is a request for a personal injury
renmedy. Tort renmedies are not availablé in unfair practice
proceedi ngs where the scope of the renmedy is limted to stopping
unl awful conduct and restoring the aggrieved party to his/her
pre-injury position. The claimfor damages is denied.

Attorney's fees and costs of the litigation, including | ost
time and wages, are not appropriate "unless there is a show ng
that the respondent’'s unl awful conduct has been repetitive and

that its defenses are without arguable nerit." (IMdesto Cty
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hools and High School District (1985) PERB Decision No. 518.)
This is the first action between these parties in which a finding
has been found against CSEA. There is no pattern of repetitive
findings of violations against CSEA and it cannot be said that
CSEA' s defense was w thout arguable nmerit. Accordingly,
attorneys fees_and other costs of litigation, including lost time
ahd wages, are deni ed.

PROPOGED ORDER

Upon the foregoing findings of fact and conclusions of |aw
and the entire record in the case, it is found that the
California State Enployees Association (CSEA) has viol ated
section 3519.5(b) of the Ralph C. Dills Act by:

1. Filing witten charges, on or about June 17, 1993,
agai nst Cathy Hackett, JimHard, Sam Jurado, Dave Weston and
Doyl e Harris seeking their suspension fromnmenbership in CSEA for
at | east one year;

2. Naming themin a civil lawsuit on or about July 2,
1993; |

3. Filing written charges agai nst Ms. Hackett and
M. Hard, on or about Septenber 28, 1993, seeking their lifetine
suspensi on from CSEA.

Pursuant to section 3514.5(c) of the Governnent Code, it
hereby is ORDERED that CSEA and its representatives shall:

A CEASE AND DESI ST FROM

Retal i ati ng agai nst Cathy Hackett, JimHard, Sam

Jurado, Dave Weston and Doyle Harris for engaging in activities
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protected by the Ralph C. Dills Act.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI CI ES OF THE ACT:

1. | medi ately withdraw the June 17, 1993, charges
agai nst Cathy Hackett, JimHard, Sam Jurado, Dave Weston and
Doyle Harris that seek their suspension fromnenbership in CSEA
for at least one year. The lawsuit and Septenber 28, 1993,
charges already having been withdrawn by CSEA, no other action is
necessary.

2. Wt hin teﬁ (10) wor kdays of the service of a fina
decision in this matter, post at all work |ocations where notices
customarily are posted for enployees represented by CSEA, copies
of the Notice attached hereto as an Appendi x. The Notice must be
signed by an authorized agent of CSEA, indicating that CSEA wi ||
comply with the ternms of this Order. Such posting shall be
mai ntai ned for a period of thirty (30) consecutive workdays.
Reasonabl e steps shall be taken to ensure that the Notice is not
reduced in size, altered, defaced or covered with any ot her

mat eri al .

3. Upon issuance of a final decision, nmake witten
notification of the actions taken to conply with this Oder to
the Sacranmento Regional Director of the Public Enploynent
Rel ations Board in accord with the director's instructions.

I n accordance with PERB regul ations, the statenent of
exceptions nust be filed with the Board itself within 20 days of
service of this Decision or upon service of the transcript at the .
headquarteré office in Sacranmento. The statenent of exceptions
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shoul d identify by page citation or exhibit nunber the portions
of the record, if any, relied upon for such exceptions. (Cal
Code of Regs., tit. 8, sec. 32300.) A docunent is considered

"filed" when actually received before the close of business

(5:00 p.m) on the last day set for filing ". . .or when sent by
tel egraph or certified or Express United States mail, postnmarked
not later than the last day set for filing ... " (Cal. Code of

Regs., tit. 8, sec. 32135; Cal. Code of Civ. Proc, sec. 1013
shall apply.) Any statenent of exceptions and supporting brief
must be served concurrently with its filing upon each party to
this proceedi ng. Proof of service shall acconpany each copy
served on a party or filed with the Board itself. (Cal. Code of
Regs., tit. 8, secs. 32300, 32305 and 32140.)

Ronal d E. Bl ubaugh
Adm ni strative Law Judge
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