STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

VI CTOR VALLEY FACULTY ASSOCI ATI ON,
Case No. LA-CE-3582

N
~— —

Charging Party,

)
V. ) PERB Deci si on No. 1127
)
VI CTOR VALLEY COVMUNI TY COLLEGE ) Decenber 7, 1995
DI STRI CT, )
Respondent . ;
)

Appearance: California Teachers Association by Charles R
Gustafson, Attorney, for Victor Valley Faculty Association

Before Caffrey, Chairman; Garcia and Johnson, Menbers.
DECI SI ON

JOHNSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by the Victor Valley Faculty
Associ ation (Association) of a Board agent's dism ssal (attached)
of its unfair practice charge as untinely filed. The Association
alleged in its unfair practice charge that the Victor Valley
Community Col l ege District violated section 3543.5(a) and (b) of

t he Educational Enploynment Relations Act (EERA)! by termnating

'EERA is codified at Government Code section 3540 et seq.
Section 3543.5 states, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to do any of the foll ow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
appl i cant for enploynent or reenpl oynent.



Daniel A.D. Cossai for participating in protected activity.

The Board has reviewed the Board agent's warni ng and
dism ssal letters, the Association's appeal and the entire record
in this case. The Board finds the warning and dism ssal letters
to be free of prejudicial error and, therefore, adopts themas
t he decision of the Board itself.

ORDER

The unfair practice charge in Case No. LA-CE-3582 is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Chairman Caffrey and Menber Garcia joined in this Decision.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.
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STATE OF CALIFORNIA PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 660
Los Angeles, CA 90010-2334
(213) 736-3127

July 14, 1995

~Charles R Qustafson, Esq.
Cal i fornia Teachers Associ ati on
P. 0. Box 2153 _ .
Santa Fe Springs, California 90670

Re: DI SM SSAL AND REFUSAL TO | SSUE COWPLAI NT, Unfair Practice
Charge No. LA-CE-3582, Mictor Valley Faculty Association v.

Victor Valley Community College D strict
Dear M. Custafson:

I n the above-referenced charge, filed on June 30, 1995, the
Victor Valley Faculty Association (Association) alleges that the
Victor Valley Community Col | e%g Dstrict (Dstrict) retaliated
a?al nst enpl oyee Daniel A D ssai (CGossai). This conduct is

al'l eged to viol ate Governnment Code sections 3543.5(a) and (b) of
t he Educational Enpl oynment Rel ations Act (EERA).

| indicated to you, in ny attached letter dated July 11, 1995,
that the above-referenced charge did not state a prinma facie case
within PERB's jurisdiction. You were advised that, if there were
any factual inaccuracies or additional facts which would correct
the deficiencies explained in that |etter, you should anend the
charge. You were further advised that, unless you anended the
charge to state a prima facie case or withdrew it prior to July
19, 1995, the charge woul d be di sm ssed.

On July 14, 1995, you filed an anended charge. Al though the
amended charge all eges a nunber of events going back as far as
Cctober 1992, it does not allege any facts that would alter the
prlnarY conclusion of ny July 11 letter: that the charge is
untinely, and thus outside PERB s jurisdiction, under EERA
section 3541.5(a)(1) and Los Angeles Unified School D strict
(Mago? (1991) PERB Decision No. 894. | amtherefore di smssing
the charge. (Because the charge is outside PERB s lhun sdi cti on,
it is unnecessary to consider whether the anended charge woul d
ot herwi se state a prina facie case.)
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R ght to Appeal

Pursuant to Public EnPI o%ment “Rel ations Board regul ations, you
. may obtain a reviewof this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actua Ig received by the Board itself
before the close of business (5 p.m) or sent bz t el egr aph,
certified or Express United States nail postrmarked no |ater

than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Qvil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynment Rel ati ons Board
1031 18th Street
Sacranent o, CA 95814

If you file a timely a|opeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
days following the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Service

Al docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

nust acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served' when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

ensi F T

A request for an extension of tinme, in which to file a docunent
with the Board itself, mnmust be in witing and filed with the
Board at the previously noted address. A request for an
extensi on nust be filed at least three (3) cal endar days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and, if known, the
BOSIIIOH of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Final Date

If no apPea! is filed wwthin the specified time limts, the
dismssal will becone final when the tine limts have expired.

Si ncerely,

ROBERT THOWVPSON
Deputy General GCounsel

By
THOVAS J. ALLEN
Regi onal Attorney

At t achment
cc: FRonald C Ruud, Esg.






STATE OF CALIFORNIA PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

i VL iy

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213)736-3127

July 11, 1995

Charl es R Qustafson, Esq.

Cal i fornia Teachers Associ ation

P. 0. Box 2153

Santa Fe Springs, California 90670

Re: WARNI NG LETTER_ Unfair Practice Charge No. LA-CE-3582, _
Victor Valley Faculty Association v. Mctor Valley Conpunity
College Dstrict

Dear M. CQust af son:

I n the above-referenced charge, filed on June 30, 1995, the
Victor Valley Faculty Association (Association) alleges that the
Victor Valley Coomunity College Dstrict (Dstrict) retaliated
aPal nst enpl oyee Daniel A D. Cossai (CGossai). This conduct is
al'leged to viol ate Governnent Code sections 3543.5(a) and (b) of
t he Educational Enpl oynent Rel ations Act (EERA).

M/ investigation of the charge reveals the foll ow ng rel evant
facts.

Cossai was an en'ﬁl oyee of the District ina unit for which the
Associ ation is the exclusive representative. During 1992 and
1993, Cossai filed el even grievances against the D strict and
conducted an investigation of the Dstrict's finances on the
Associ ation's behalf. On Novenber 10, 1993, Gossai was pl aced on
admnistrative leave. On January 18, 1994, (Cossai was given
notice that the D strict CGoverning Board had taken action to
suspend himwi thout pay and intended to dismss him

On Novenber 24, 1993, the Association filed an unfair practice
charge (No. LA-CE-3378), alleging that the Dstrict had '
retaliated agai nst Gossai by placing himon admnistrative |eave
on Novenber 10, 1993. The Associ ation anended the charge on
January 11, 1994, and Septenber 24, 1994, but did not allege that
the District had also retaliated agai nst Gossai by acting to
suspend and dismss him as indicated in the notice of January
18, 1994. On Novenber 3, 1994, PERB issued a conplaint alleging
that the District had retaliated agai nst Gossai only by pl aci ng
hi mon adm ni strative | eave.
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On January 28, 1994, Cossai requested a hearing on the D strict's
action to dismss him The matter was certified to the Ofice of
Adm nistrative Hearings (QAH) pursuant to Education Code section
87678. After a hearing, an OAH Adm nistrative Law Judge ordered
CGossai's dismssal, on March 10, 1995.

On April 12, 1995, the Association filed with PERB a third
amended unfair practice charge and notion to anmend the conpl aint,
to add an allegation that the District retaliated agai nst CGossai
"by causing a dismssal decision to be issued by an

Adm ni strative Law Judge, dated March 10, 1995." On June 14,
1995, PERB Adm ni strative Law Judge W Jean Thonas issued an
order denying the proposed anendnment to the conplaint, on the
grounds that it was untinely. '

On June 30, 1995, the Association filed the present charge. The
charge alleges in relevant part that "[o]n or about March 10,
1995, the District took adverse action against Daniel A D. CGossai
by causing himto be termnated as an enpl oyee of the D strict,
as reflected in a dismssal decision issued by an admnistrative
| aw j udge, dated March 10, 1995." The charge further all eges
that the District took such action because of Gossai's grievances
and Associ ation activities, but it does not allege facts to
support this concl usion.

Based on the facts stated above, the charge does not state a
?rira facie case within PERB s jurisdiction, for the reasons that
ol | ow,

EERA section 3541.5 (a)(1) states that PERB "shall not . :
[1]ssue a conplaint I1n respect of any charge based upon an
alle?ed unfair practice occurring nore than six nonths prior to
the Tiling of the charge." The only exception to this
“jurisdictional limt is that PERB "shall, in determ ning whether
t he char%e was tinely filed, consider the six-nonth limtation
set forth in this subdivision to have been tolled during the tine
It took the charging party to exhaust the grievance nmachi nery."

In Los Angeles Unified School D strict (Megq). (1991) PERB

Deci sion No. 894, PERB held that in a case of allegedly
retaliatory discipline the six-nonth [imtation began to run when
the enpl oyee recelved notice of the recommended discipline. PERB
also held that the limtation was not tolled while the enpl oyee
appeal ed the recommended di scipline to a personnel conm ssion.

In the present case, Cossai received notice of the District's
action to dismss himon or about January 18, 1994. |f the
Dstrict's action was retaliatory, an unfair practice charge
shoul d have been filed within six nmonths, by July 18, 1994.
Cossai's appeal of the action by means other than the grievance
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machi nery does not toll the six-nonth [imtation. The
Association's charge, filed on June 30, 1995, is thus untinely
and outside PERB s jurisdiction.

~ Even if the charge were tinely, it would not, as presently
witten, state a prinma facie case of retaliation in violation of
"EERA section 3543.5(a). To denonstrate a violation of EERA
section 3543.5(a), the charging party nust showthat: (1) the
enpl oyee exercised rights under EERA; (2) the engloyer had
know edge of the exercise of those rights; and (3) the enployer
| nposed or threatened to inpose reprisals, discrimnated or
threatened to discrimnate, or otherwise interfered with,
restrained or coerced the enpl oyee because of the exercise of
those rights. (Novato Unified School District (1982) PERB
Deci sion No. 210; CarTsbad Unitied School D strict (1979) PERB
Deci sion No. 89; Departnent of Developnental Services (1982) PERB
Deci sion No. 228-5; California State University (sacranento
- (1982) PERB Deci sion"No. ZIT-H)

Al though the timng of the enployer's adverse action in close
tenporal proximty to the enpl oyee's protected conduct is an
“inportant factor, it does not, w thout nore, denonstrate the
necessary connection or "nexus" between the adverse action-and
the protected conduct. (Mreland Hementary _School District
(1982) PERB Decision No. 227.) Facts establishing one or nore
of the following additional factors nust al so be present:

(1) the enployer's disparate treatnent of the enpl oyee; (ﬁ) t he
enpl oyer's departure from established procedures and standards
when dealing with the enpl oyee; (3) the enployer's inconsistent

or contradictory justifications for its actions; (4) the

enpl oyer's cursory investigation of the enpl oyee's m sconduct;

(@? the enployer's failure to offer the enpl oyee justification at
the time it took action or the offering of exaggerated, vague, or
anbi guous reasons; or (6) any other facts which m ght denonstrate
the enployer's unlawful notive. (DNov L fi hool District.
supra; North Sacranmento School D strict (1982) PERB Deci sion

No. 264.% As presently witten, this charge fails to denonstrate
any of these factors and therefore does not state a prinma facie
viol ati on of EERA section 3543.5(a).

For these reasons the charge, as presently witten, does not
state a prina facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anend the charge. The
amended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge, .
contain all the facts and allegations you wi sh to make, and

be signed under penalty of perjury by the charging party. The
anmended charge nmust be served on the respondent and the original
proof of service nust be filed with PERB. If | do not recelve an
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amended charge or withdrawal fromyou before July 19, 1995, |
shall dismss your charge. |If you have any questions, please
call ne at (213) 736-3127.

Si ncerely,

Thomas J. Allen
Regi onal Attorney

TIA we



