STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

CELI A D. BENNETT,

~— —

Charging Party, )) Case No. SF-CO 465
V. ) PERB Deci sion No. 1128
OAKLAND EDUCATI ON ASSQOCI ATI ON, 9 Decenber 8, 1995
)
Respondent . )
)
Appearances: Celia D. Bennett, on her own behal f; California

Teachers Associ ation by A. Eugene Huguenin, Jr., Attorney, for
QGakl and Education Associ ati on.

Before Caffrey, Chairman; Garcia and Dyer, Menbers.
DECI SI ON_AND ORDER

CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board (Board) on appeal of a Board agent's
di sm ssal (attached hereto) of an unfair practice charge filed by
Celia D. Bennett (Bennett). 1In her charge, Bennett alleged that
t he Cakl and Education Associ ation (Association) breached its duty
of fair representation guaranteed by section 3544.9 of the
Educati onal Enpl oynent Rel ations Act (EERA), thereby violating

EERA section 3543.6(b);1 when it refused to file two grievances

'EERA is codified at Government Code section 3540 et seq.
Section 3544.9 states:

The enpl oyee organi zation recogni zed or
certified as the exclusive representative for
t he purpose of neeting and negotiating shall
fairly represent each and every enployee in
the appropriate unit.

EERA section 3543.6(b) states, in pertinent part:

It shall be unlawful for an enpl oyee



on her behal f.

The Board has reviewed the entire record in this case,
including the warning and dism ssal letters, Bennett's origina
and anended charge, her appeal and the Association's response
thereto. The Board finds the warning and dismssal letters to be
free of prejudicial error and adopts themas the decision of the
Board itself.

The unfair practice charge in Case No. SF-CO 465 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Garcia and Dyer joined in this Decision.

organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.
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STATE OF CALIFORNIA : - PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sy,

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 557-1350

January 30, 1995

Cel i a Bennett
Re: DI SM SSAL O UNFAI R PRACTI CE CHARGEH REFUSAL TO | SSUE
CAOVPLAI NT ' :

Celia D. Bennett v. Gakland Education Association
Unfair Practice Charge No. SF-CO 465

Dear Ms. Bennett:

The above-referenced unfair practice charge, filed on June 30,
1994 and anended on August 9, 1994, alleges that the Cakl and
Education Associ ation (Association) breached its duty of fair
representation to Celia D. Bennett. This conduct is alleged to
vi ol ate Governnment Code section 3543.6 of the Educati onal

Enpl oynent Rel ations Act (EERA).

| indicated to you, in ny attached |etter dated Decenber 27,
1994, that the above-referenced charge did not state a prina
facie case. You were advised that, 1f there were any factua

| naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should anmend the
charge. You were further advised that, unless you anended the
charge to state a prina facie case or withdrew it prior to
January 9, 1995, the charge woul d be dismssed. You were granted
an extension of tine to file an amended char ge.

On January 20, 1995, an anended charge was filed. The anended
charge contai ned new al | egations concerning the Association's
refusal to file a grievance regarding Celia Bennett's work
assignnents during the fall of 1993. However, as noted in the
Decenber 27, 1994 letter, these events occurred outside of the
statute of limtations Period and therefore no conpl aint can

| ssue based on these allegations.

The anended charge al so contains additional allegations regardin
the Association's failure to file a grievance on Bennett's behal
during the spring of 1994. The undersi gned has revi ewed these
all egations but concludes that there is insufficient evidence to
denonstrate that the Association refused to file a grievance for
arbitrary, discrimnatory, or bad faith reasons.

Therefore, | amdismssing the charge based on the facts and
reasons contained in ny Decenber 27, 1994 letter, as well as
those set forth above.
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Rght to Appeal

Pursuant to Public EnPIo¥nent_Re[ations Board regul ations, you
may obtain a reviewof this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actua Ig recei ved by the Board itself
before the close of business (5 p.m) or sent bz t el egraph
certified or Express United States nail postmarked no |ater

than the |ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is:

Public Enpl oynent Rel ati ons Board
1031 18th Street
Sacranment o, CA 95814

If you file a tinely aPpeaI of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
days following the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
document will be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed. )

Ext ensi on_of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, nmust be in witing and filed with the
Board at the previously .noted address. A request for an
extension nust be filed at |east three (3) cal endar days before
the expiration of the tine required for filing the docunent.
The request nust indicate good cause for and, if known, the
BOSIIIOH of each other party regarding the extension, and shall

e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Final Date

I f no ap,oea! is filedwthin the specified tinme [imts, the
dismssal will becone final when the tinme [imts have expired.

Sincerely,

ROBERT THOWVPSON
Deputy Ceneral GCounsel

DONN G NQzA
Regi onal Attorney

At t achnent

cc: A Eugene Huguenin, Jr.



STATE OF CALIFORNIA ' PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415)557-1350

Decenber 27, 1994

Celia Bennett

Re: WARNI NG LETTER
Celia D. Bennett v. GCakland Education Associ ation
Unfair Practice Charge No. SF-QO 465

Dear Ms. Bennett:

The above-referenced unfair practice charge, filed on June 30,
1994 and anended on August 9, 1994, alleges that the Cakl and
Educati on Associ ation (Association) breached its duty of fair
representation to Celia D. Bennett. This conduct is alleged to
vi ol ate Governnment Code section 3543.6 of the Educati onal

Enpl oynment Rel ati ons Act (EERA).

| nvestigation of the charge revealed the following. Celia D
Bennett was enpl oyed by the Qakland Unified School District
(District) during the 1992-93 and 1993-94 school years as a
Teacher on Special Assignment (TSA) for the Youth Enpl oynent
Program Her duties included serving as a Wrk Experience
Education (WEE) Teacher Coordi nator/ Team Leader and Proj ect
Manager for the Summer Youth Enpl oynent and Training Program
(SYETP). Her duties as a VWWEE teacher included coverage of seven
schools in the District. The assignnent to seven school s
constituted a chan?e fromher previous assignment. The D strict
informed Bennett of this change in a letter dated August 30,
1993." The letter indicated that the change was required due to
the District's reduction of WWEE teachers. Her duties as Project
Manager for SYETP tyﬁi cally required her to work on that program
from February through Cctober.

Bennett was instructed to "close out” the SYETP by Cctober 15,
1993. Bennett objected to this directive believing that the
deadl i ne woul d make it inpossible for her to fulfill her
responsibilities as a VEE t eacher.

Fol  owi ng recei pt of the August 30 letter fromthe D strict,
Bennett contacted Ward Roundtree, Executive D rector of the
Association, to request his assistance in protesting the
Dstrict's assignment of duties. She contended that her rights
under Article XlI'I, "Transfer/Consolidation Policy," section

10(A , 10(B), and 10(O were violated. These provisions state as
fol | ows:
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A Teachers on Special Assignnent shall be
given notice, inwiting, of their
tentative assignnents when the school
programis conpleted in June for the
ensui ng school year.

B. TSAs shall be consulted individually
regardi ng any change in their assignnent
due to unanticipated circunstances after
the initial assignnent, and shall be
I nformed of any changes in witing. The
appropriate admnistrator shall hold a
conference with said teachers, to
di scuss any change of assi gnnent.

C Schedul es of TSA who are assigned to
nore than one school shall be arranged
so that no TSA shall be required to

" engage in an unreasonabl e anount of
I nter-school travel. Such teachers
shall be notified of any changes in
their schedul e by Cctober 1, of each
school year, except in cases of
ener gency.

Regardi ng Bennett's claimthat the Article XII had been viol at ed,
Roundtree told Bennett that they should wait to hear the
Dstrict's position. During a neeting on Septenber 7, attended
by Bennett and Roundtree, Barbara Daniels, D strict Assistant
Superintendent, Adult and Vocational Education, stated that
Bennett's "top priority" should be to close out the SYETP.
Daniels wote Bennett a letter dated Septenber 14 confirmng the
"agreenent" that closing out the SYETP was a priority. Daniels
al so indicated that she was still in the process of clarifying

I ssues related to Bennett's "future responsibility" to SYETP

On Septenber 8, Bennett reported to two of her WEE sites because
students, parents and counsel ors were requesting her services.

By letter dated Septenber 14, Daniels wote to Bennett informng
her that Bennett was authorized to renove certain conputer

equi prent froma building in which it was |located. This

equi pnrent was being used by Bennett in connection with the SYETP

On Septenber 17, Bennett, acconpani ed by Roundtree, agai n net
wth Daniels and two other District admnistrators, to discuss
the lack of space, clerical support, and a transportation

al l onance as well as other issues regardi ng the WEE assi gnnent.
Bennett conpl ained that two other nal e WEE teachers had only been
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assi?ned two hi gh school s each, while she had two hi gh schools
and five alternative schools. Daniels responded that the

assi gnment of one of those teachers, Mchael Gordon, woul d be
altered so that he woul d cover two days at one of the high
school s and Bennett woul d cover one day at the sanme school.
Bennett believed that this change did not help her, because "in
fact, nore work had been added.” Roundtree pursued the issue of
the change in Gordon's schedul e durin% the neeting. Bennett
bel i eved that Roundtree was dodgi ng the all eged contract
violation. Bennett asserts that at this point she began to
bel i eve that Roundtree's "personal friendshiP was over shadow ng
his professional judgnent and that he was only acting in a
perfunctory capacity” on her behalf. Daniels promsed nore
clerical support, which never materialized. Around this tine,
Bennett began to suffer fromwork-related stress and her health
det eri or at ed.

By letter dated Septenber 20, Bennett wote a letter to Fred
Turner, D rector of Student Services, conplaining about his
harassnment of her with regard to renoval of the conputer

equi pnent. Bennett conpl ai ned about pressure fromTurner not to
return the equi prent that had been repl aced through insurance,
but whi ch exceeded the nunber of pieces actually [ost in the
theft, unbeknownst to the admnistration. Turner had told

Dani el s that the equi pnent bel onged to his Vocational Educational
program Bennett told Daniels in the Septenber 17 neeting that
this was incorrect. In her letter to Turner, Bennett also

descri bed a heated encounter the two had and denmanded that Turner
treat her courteously in the future.

On Septenber 27, after reporting to work, Bennett called
Roundtree to again conpl ain about the poor working conditions
that were aggravating her health problens. These conditions
I ncl uded the nunber of school s assigned, the anount of trave
requi red, inadequate work space, and lack of admnistrative
suPport. Bennett requested that Roundtree file a grievance
allegingaviolationof Article XI'l, sections 10(A , (B, (O,
and (D). She also cited Article 4 ("Non-D scrimnation") and
Article 7 ("BEwloyee Rights"), sections 3 and 4 regarding
Turner's conduct towards her. The latter provisions prohibit
di sciplinary action in the absence of just cause. Roundtree
-declined to file a grievance, stating that she shoul d not worry
about the WEE
assi gnnment since her "top priority" was closing out the SYETP
Erogranl Roundtree stated that Bennett should not be objecting
ecause she had "agreed to the assignnment” and shoul d not be
worri ed about her WEE assignnent because her priority was the
SYETP work. He also stated, "You-are retiring in June, what nore
do you want?" Bennett now believed that Roundtree was nore
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interested in appeasing the admnistration than in clarifying and
submtting a grievance on her behal f.

By letter dated Septenber 28, Bennett conplained to Daniels that
even with the adjustnments to her work schedul e, the WEE

assi gnment i nvol ving seven schools was too burdensone.

On Septenber 29, Bennett was advi sed by her doctor not to return
to work due to her arthritic condition, and she took an extended
medi cal | eave thereafter

On March 3, 1994, Bennett called the Association and spoke to Ben
Vi snick, President. She requested an appoi ntnent to discuss a
letter frombDaniels regarding her job assignment, which
aBparentIy had been given to Beverlee WIlTans during Bennett's
absence. Bennett objected because WIlians had received the
position w thout a posting of the vacancy by the D strict, and,
that in doing so, the Dstrict had increased her |evel of stress
and exacerbated her arthritic condition. She met with Visnick
that afternoon. Visnick suggested that Roundtree join the
nmeeting. Bennett objected because she believed that Roundtree
did not have her best interests at heart. Vi snick responded that
per haps Roundtree would not be interested in representing her
either. Bennett believed that Visnick had recelved negative

I nput fromRoundtree regarding her disputes with the Dstrict.

On the sane day, Bennett sent a letter of_Protest to Daniels
conpl ai ning about the situation> and specifically about the
assignnent of Wllians to the sane job site fromwhi ch she had
been ordered by Daniels to vacate. Daniels responded in a letter
to Bennett dated March 9, stating that WIIlians had not been
hired to fill her position and that if WIIlians had been assigned
to her job site, it was not a decision Daniels had nade. A copy
of the letter was sent to Visnick

On March 31, Bennett net with Visnick and insisted that a

grievance be filed. WM snick responded that she "should cone back

to work and then they woul d have sone reason to fight." Bennett

dismssed this as being irrelevant. Visnick then stated that she
was not being taken seriously by the D strict because she was

- about to retire. Bennett stated that she woul d be changi ng her

retirement date so that that issue could not be used agai nst her.

B?/ letter dated April 4, Visnick wote to Daniels attenpting to
clarify the status of the position held by WIlians and stating
Bennett's conplaints regarding the WIllians assignnent. He asked
for confirmation of the configuration of enployees being used to
cover Bennett's duties. Visnick also nade reference to certain
obj ecti onabl e conduct by Turner. Bennett called Visnick on Apri
15 to ask if he had received a response to this letter. He
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answered that he had not but had been contacted by Turner.
Visnick offered to nediate an infornal neeting between Turner and
Bennett. Bennett declined the offer.

Bennett called Visnick several tinmes between April 19 and 21.

Vi sni ck responded on April 22 stating that he was still awaiting
an answer fromDaniels. He also told her that a grievance had
not been filed because there was no basis for one.

In a letter to Visnick dated April 18, Turner conpl ai ned about
Visnick's reference to ob%ectionable conduct on his part but
thanked Vi snick for clarifying the basis for his remark and for
acknow edgi ng comuni cation probl ens that Bennett was having wth
the Association. Turner stated his approval of Visnick's offer
to nediate the dispute between Bennett and hinsel f.

On May 10, Bennett expressed to Visnick her dismay over the
Assoclation's refusal to process a grievance regarding the

I nequi t abl e WEE assi gnnment. She contended that the

the District's use of three certificated staff to cover her
duties in her absence proved that her original assignment was too
bur densone.

Bennett contends that the District's unreasonabl e VEE assi gnnent
and | ack of support, as well as the harassnent of Turner, led to
her nedi cal condition and her |eave of absence. The |eave of
absence resulted in her |oss of approxinately one year of
retirenment service credit. '

Based on the facts stated above, the charge as presently witten
fails to state a prima facie violation of the EERA for the
reasons that follow

" Governnment Code -section 3541.5(a) states that the Public

Enpl oynment Rel ations Board (PERB) "shall not . . . issue a
conplaint in respect of any charge based upon an all eged unfair
practice occurring nore than six nonths prior to the filing of
the charge."”

PERB has held that the six nonth period commences to run when the
charging party knew or shoul d have known of the conduct giving
rise to the a Ieged unfair practice. (Regents of the University
of California (1983) PERB Dec. No. 359-H) Since the charge was
filed on June 30, 1994, the statute of limtations period began
to run on Decenber 30, 1993.

The charge all eges essentially that the Association refused to
file a grievance for her on two occasions. The first occasion
occurred at the beginning of the 1993-94 school year, when the
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Dstrict notified her of the inequitable WEE assignnent. Bennett
raised this issue with Roundtree, as well as related issues
involving Turner. At least two neetings were held with Daniels
over these issues. During her Septenber 27, 1993 neeting with
Roundtree, Bennett was inforned by Roundtree that he woul d not
file a grievance over these issues. Therefore, Bennett knew of
Association's alleged failure to file a grievance on this date.
Since this date is nore than six nonths prior to the filing of
the charge, PERB |acks authority to issue a conplaint wth
respect to this alleged violation.

Wth respect to Visnick's refusal to file a grievance over the
reassi gnment of Bennett's work during her nedical |eave, an
analysis of the elements of a prinma facie case is required. In
order to state a prina facie violation regarding |ack of
grievance representation, the Charging Party nmust show that her
union refused to process a neritorious grievance for arbitrary,
discrimnatory, or bad faith reasons. In United Teachers of lLos
Angeles (Collins) (1983) PERB Dec. No. 258), PERB stated:

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnent in handling a grievance does not
constitute a breach of the union's duty.
[Gtations.]

A uni on naﬁ exercise its discretion to
determ ne how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily ignore a nmeritorious grievance or
process a grievance in a perfunctory fashion.
Aunion is also not required to process an
enpl oyee' s .grievance if the chances for
success are mni nal .

It has also been stated that in order to state a prima facie case
of arbitrary conduct violating the duty of fair representation, a
charging party:

“. .. nmust at a mnimminclude an assertion
of sufficient facts fromwhich it becones
apparent how or in what manner the excl usive
representative's action or inaction was

W thout a rational basis or devoid of honest
judgnent. (Enphasis added.)" (Reed D strict
Teachers Association. CTA/ NEA (Reyes) (1983)
PERB Dec. No. 332, p. 9, citing Rocklin

Teachers Prof essi onal Associ ation (Romero
(19365 PERB Dec. No. 124.
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Wth respect to Visnick's refusal to file a grievance over the
reassi gnnent of Bennett's work during her nedical |eave, the
charPe fails to allege sufficient facts fromwhich it can be
concluded that a prinma facie violation occurred under the
standards articul ated above. There is insufficient evidence to

denonstrate that the Association failed to pursue a neritorious
rievance, or if it did, that it did so for arbitrary,
Iscrimnatory, or bad faith reasons.

The Association is not required to file a grievance upon request
of an enployee but is permtted discretion in whether to process
a potential grievance based on the strength of the case. Here,
it is not clearly established that the Association's reasons for
rejecting the grievance wee arbitrary, discrimnatory or in bad
faith. The charge does not establish that the Association failed
to base its decision on a rational assessment of the nmerits of
the potential grievance. Visnick listened to Bennett's

conpl aints and nade several attenpts to investigate themin
communi cations with Dstrict representatives. Wile Bennett
suggests that Visnick received "negative input" fromRoundtree,
there is no concrete evidence that such was received, or if
received, that it played a determnative role in Visnick's
handl i ng of her case.'

For these reasons the charge, as presently witten, does not
state a prima facie case. |If there are any factual inaccuracies
inthis letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anend the charge. The
amended charge should be prepared on a standard PERB unfair

-1 This conclusion is further bol stered by the questionabl e
basis for a neritorious grievance. The crux of the grievance is
that the manner -in which the District reassigned Bennett's work
caused her enotional distress. However, because she was on
| eave, the reassignnent did not change Bennett's working
conditions, a basic elenment for a grievance of this kind. In
this context, Visnick's statement that the District would take
Bennett nore seriously if she returned to work can be interpreted
as reflecting the reasonabl e proposition that no change in
"working conditions" could be clainmed in a grievance while
Bennett was on |eave. Alternatively, viewed solely as a
gri evance based on the effect on an enployee on | eave, Bennett's
conpl aint |acks nmerit because the collective bargainin? agr eenent
does not make the District responsible for this type of enotiona
injury. Such injury, if conpensable, is redressable in a private
| awsurt, to which the duty of fair representati on does not
attach. (California Faculty Association (Ponerantsev) (1988)
PERB Dec. No. 698-H)
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practice charge form clearly |abeled First Arended Char ge,
contain all the facts and al | egati ons you wi sh to nake, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the original

proof of service nust be filed with PERB. [f | do not recelve an
anmended charge or withdrawal fromyou before January 9, 1995. |
shall dismss your charge. |f you have any questions, please

call ne at (415) 557-1350.

DONN G NQZA
Regi onal Attorney



