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DECI SI ON

CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed by
Annette M Deglow (Deglow to a PERB adm ni strative IaM/judge;s
(ALJ) proposed decision (attached). The ALJ dism ssed the
conpl aint and Deglom/s unfair practice charge which alleged that
the Los Rios College Federation of Teachers (Federation) breached
ifs duty of fair representation guaranteed by section 3544.9 of

t he Educational Enploynent Rel ations Act (EERA), thereby

viol ati ng EERA section 3543.6(b),! when it took certain actions

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code.

Section 3544.9 states:
The enpl oyee organi zation recogni zed or

certified as the exclusive representative for
t he purpose of neeting and negotiating shall



related to grievances filed by Deglow. The alleged unl awf ul
actions are: nmaking negative coments about Deglow to an
official of the Los Ros Coomunity College District (D strict);
informng Deglow that the Federation would be interested in
‘pursuing her grievances against the District only if she became a
menber of the Federation; refusing to neet wth Degl ow concerning
her grievances; and refusing to pursue Deglow s grievances to a
hearing by a .District Board of Review

The Board has reviewed the entire record in this case,
i ncludi ng the proposed deci si on, iranscript, exhibits, Deglow s
exceptions and the Federation's response thereto.? The Board
finds the ALJ's findings of fact and conclusions of |law to be
free of prejudiciaf error and adopts themas the decision of the

Board itself.

fairly represent each and every enpl oyee in
the appropriate unit.

Section 3543.6 states, in pertinent part:

It shall be unlawful for an enpl oyee
organi zation to:

(b) I npose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

’Degl oW s request for oral argunment before the Board was
deni ed on January 5, 1996.



DE! ' PPEA
On appeal, Deglow asserts that the ALJ:
. based his conclusions on intuition,
specul ati on and personal bias rather than the
facts within the record which outline an
unm st akabl e and di stinct pattern of
di scrimnation, hostility and aninosity by
the Los Rios Federation of Teachers
(hereafter "Federation") |eaders toward
Annette Degl ow
Degl ow cites dozens of "om ssions" by the ALJ in his proposed
decision, and restates her version of the circunstances
surroundi ng the case.

Degl ow contends that her grievances against the District
.concerning seniority, retirement credits, etc., are all well
founded. Deglow asserts that the Federation has the resources
necessary to pursue these grievances, but refuses to do so
“because of her continued refusal to join the Federation, and
because of her continued filing of unfair |abor practice charges
against the District and the Federation.

Degl ow al so cites numerous circunstances through which she
asserts that the Federation has been i nconpet ent and/ or
di singenuous in representing her. She also reiterates that -
negative comrents made about her in a conversation between
District and Federation officials are a clear indication of the
Federation's discrimnatory notivation. And she objects to the
ALJ's determinations with regard to her allegation that a

Federation official conditioned action on Deglow s grievances on

her becom ng a nenber of the Federation.



FEDERATI ON' S RESPONSE

The Federation responds to Deglow s exceptions in |arge part
by supporting the analysis presented by the ALJ in dism ssing
Degl ow s char ge.

The Federation also excepts to two of the ALJ's findi ngs.
First, the Federation excepts to the ALJ's conclusion that
Degl ow s testinony was forthright and credi ble concerning her
all egation that a Federation official conditioned action on her
gri evances on her becom ng a nenber of the Federation. Despite
the ALJ's finding that no such conditional statenment was made,
the Federation asserts that the ALJ's concl usion concerhing
Deglow s credibility is not supported by his analysis, and asks
the Board to overrule that determ nation.

Second, the Federation excepts to the AL)'s failure to award
[itigation expenses to the Federation in this case. The
Federation asserts that Deglow s unfair practice charge largely
repeats allegations which have been dealt with previously by PERB
in other cases involving Deglow. Accordingly, the Federation |
asserts that Deglow is abusing PERB s process and litigation
expenses should properly be awarded to the Federation.

DI SCUSSI ON

EERA section 3544.9 requires that an exclusive
representative "shall fairly represent each and every enployee in
the appropriate unit." Interpreting this section, PERB has held
that the duty of fair representation attaches during contract

negoti ations (Los_Angeles Unified School District (1986) PERB




Deci sion No. 599), and during grieVance handl i ng and contract
adm ni strati on. (Rocklin Teachers Professional Association

(Romero) (1980) PERB Decision No. 124 (Rocklin).) In order to

prove a violation of the duty of fair representation, the Board
has held that a charging party nmust show that the exclusive
representative's conduct was arbitrary, discrimnatory or in bad

faith. (United Teachers of Los Angeles (Collins) (1982) PERB

- Decision No. 258.) To prove arbitrary conduct, a charging party
must show "how or in what manner the exclusive representative's
action or inaction was without a rational basis or devoid of
honest judgnent." (Rocklin.) |

On appeal, Deglow cites nunerous factual "om ssions" by the
ALJ. VWile the information offered by Deglow may result in a
nor e conprehensive'description of the background of her
gri evances and relationship to the Federatioh, Deglow fails to
denonstrate through this information that the Federation's
conduct toward her was arbitrary, discrimnatory or in bad faith.
In fact, much of the information offered by Degl ow on appea
relates to actions of the District, which have no apparent
beari ng on the conduct of the Federation.

In citing actions by the Federation which Degl ow al |l eges
constitute a breach of its duty of fair representation, she is
repeating allegations nmade to and considered by the ALJ. As
noted by the ALJ, PERB has adopted the standard enunci ated by the
United States Suprene Court in Vaca v. Sipes (1967) 386 U.S. 171,
190 [64 LRRM 2369] affording the exclusive representative with



- considerable discretion in the representation of enployees wthin
a grievance procedure. Moreover, the Board has found that this
di scretion includes the exclusive representative's ability to
decide in good faith that even a neritorious enployee grievance

shoul d not be pursued. (Lnited Teachers of Los Angeles (d ark)

(1990) PERB Deci sion No. 796.) Despite Deglow s assertion that
her grievances against the District are well-founded, decisions
by the Federation not to pursue themare not in and of thensel ves
unl awful . Degl ow nust show that the Federation's actions
concerning those grievances were without a rational basis or
devoid of honest judgnment. Deglow has failed to do so and,
therefore, her exceptions are rejected.

Bot h Degl ow and the Federation express concerns with the
ALJ' s consideration of the credibility of wtnesses relating to
the Federation's alleged conditioning of pursuit of Deglow s
~grievances on her Federation nenbership. It is a well-
established principle of PERB case |aw that the Board grants
great deference to the credibility determ nations made by its
ALJs. This principle recogni zes the fact that, by virtue of
having witnessed the live testinony, the ALJ is in a bétter
position to accurately make such determ nations than the Board

itself, which only reviews the cold transcript of the hearing.

(Tenple City_Unified School District (1990) PERB Deci sion

No. 841.) ' Wiere there is no evidence in the record which
supports overturning such credibility determ nations, the Boar d

defers to the ALJ's findings. (Wi sman_El enent ary Scth




-District (1991) PERB Decision No. 868.) The Board finds no
evidence in the record to support the parties' exceptions to the
ALJ's credibility determ nations here. Therefore, those
exceptions are rejected. |

The Federation also excepts to the ALJ's failure to award
Iitigation'expenses, claimng that Deglow in this case is largely
repeating allegations already rejected by the Board. The Board
will award attorneys' fees and costs where a case is w thout
arguable nmerit, frivolous, vexatious, dilatory, pursued in bad

faith or is otherw se an abuse of process. (Chula Vista Cty

School District (1990) PERB Decision No. 834; United Professors

of Galifornia (Watts) (1984) PERB Deci si on No.'398-H.) Att orney

fees will be denied if the "issues are debatable and brought'in

‘good faith." (Chla Vista Gty _School District (1982) PERB

Deci sion No. 256, p. 8.) |

In applying this standard, the Board is reluctant to order
t he paynent of_Iitigation expenses by enpl oyees who are
representing thensel ves in PERB proceedi ngs, because to do so
m ght tend to discourage the legitimate pursuit of unfair
practice charges. The charging party here, however, while
representing herself, has extensive experience in PERB's unfair
practice charge process. The repeated presentati on of charges
based on circunstances which have been considered by the Board in

rel ated cases previously suggests an abuse of that process.

On bal ance, the Board concludes that litigation expenses

shoul d not be awarded to the Federation in this case. However



the Board cautions Deglow that pursuit of simlar charges based
on essentially the same circunstances presented by this case may
be considered an abuse of PERB's process in the future.
_ ORDER
The conplaint and unfair practice charge in Case

No. S CO- 314 are her eby DI SM SSED.

Menbers Johnson and Dyer joined in this Decision.
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Appearances: Annette M Deglow, in propria persona; Law Ofices
of Robert J. Bezenek by AdamH Birnhak, Attorney, for Los R os
Col | ege Federation of Teachers.

Before Allen R Link, Adm nistrative Law Judge.

| NTRODUCT! ON

The conplaint states that in January 1993, Annette M Degl ow
(Deglow), along with other part-tine instructors who were
enpl oyed by the Los Rios Conmunity College District (D strict)
prior to 1967 (pre-67 instructors), filed collective bargaining
agreenent (CBA) grievances. These grievances concern
(1) seniority, (2 longevity pay, (3) sick |leave credits,
(4) retirenment records, and (5 discrimnation. The conplaint
alleges that the Los Rios College Federation of Teachers
(Federation) took the follow ng negative action(s) with regard to
t hese gri evances: (1) made negative comments about Deglow to the
District's personnel director; (2) inforned Deglow that it would
only be interested in her grievances if she and the other pre-67
i nstructors becane Federation nenbers; (3) refused to neet with
Degl ow and her fellow grievants; and (4) refused to pursue the

subj ect grievances to a Board of Review hearing.



The Federation responds that it fairly represented Degl ow
and that her grievances were either tinme-barred, collaterally
estopped, or were outside the anbit of matters under Federation
control.

PROCEDURAL _HI STORY

On January 10, 1994, Deglow filed an unfair practice charge
with the Public Enploynent Relations Board (PERB or Board)
agai nst the Federation alleging violations of various sections of
the Educational Enploynent Relations Act (EERA or Act).?

On February 16, 1994, a first anmended charge was filed
all eging violations of the sane sections of the EERA. On
February 28, 1994, a second anended charge was filed, once again
al l eging violations of the sanme sections of the EERA

On March 8, 1994, after an investigation of the charges,
PERB's O fice of the General Counsel issued a conplaint alleging

vi ol ati ons of subdivision (b) of section 3543.6.°2

'EERA is codified at Government Code section 3540 et seq. Al
section references, unless otherw se noted, are to the Governnent
Code.

Subdi vi sion (b) of section 3543.6 states, in pertinent
part:

It shall be unlawful for an enpl oyee
organi zation to:

(b) | npose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.
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On March 20, 1994, a third anended charge was filed alleging
viol ations of section 3543.6. On March 25, 1994, the Federation
filed its answer to the conplaint. On March 28, 1994, an
informal conference was held in an attenpt to reach voluntary-
settlenment. No settlenment was reached.

On June 28, 1994, a notion to dismss was filed by the
Federation, alleging the conplaint's failure to state a cause of
action.

On July 11, 1994, Deglow filed a notion to anend the
conplaint to add other pre-67 instructors as charging parties.
On July 21, 1994, the Federation filed its response to this
motion. On that sane date, Deglow filed her opposition to the
Federation's notion to dism ss.

On July 26, 1994, the Federation filed a notion in |limne
attenpting to exclude evidence regarding a discussion involving
Federati on Executive Director Robert Perrone (Perrone), District
Personnel Director Mary Jones (Jones), and District instructor
M chael Lowran (Lowran) Ph. D.

On July 26, 1994, a pre-hearing conference was held, during
which all previously filed notions were deni ed.

A formal hearing was held by the undersigned on August 2, 3,
25 and 26, 1994. Each side filed post-hearing briefs, with the
| ast brief having been filed on Decenber 2, 1994. The case was

submtted for a proposed decision at that tine.



FI NDI NGS OF FACT

Jurisdiction

It is found that Deglow is a public school enployee, and the
Federation is an enpl oyee organi zation and an excl usive
representative, wthin the neaning of section 3540. 1.

Backqgr ound

On July 1, 1965, as a result of a general popul ation
e[ection, the Los Rios Junior College District assuned the
operation of the American River College and Sacranento Gty
Col l ege. Anerican River College was, at that tine, an
i ndependent operating junior college district. Sacranento
Junior/City College, however, had been a part of the Sacranento
Cty Unified School District since 1916. Through this nerger
Degl ow becane an enpl oyee of the new district which was renaned
Los Rios Community College District in 1970.

During this nerger process both Degl ow and the other pre-67
instructors believed they were not given the full quantum of
rights they were entitled to by law. Mst of the grievances that
are the subject of this case involve allegations that the
Federation breached its duty of fair representation when it
failed to properly represent Deglow and the other pre-67
instructors in their attenpts to attain these rights. n
February 23, 1994, the District rejected all of the subject

grievances at the District |evel.

The Federation and the District were parties to a CBA,

effective fromJuly 1, 1990 to June 30, 1993. On August 25,



1993, the parties signed a successor CBA, effective July 1, 1993
to June 30, 1996.

Seniority _Gievance

In 1980-81, Deglow filed a grievance, simlar to the one
filed in 1993, over her seniority date on the certificated
regi ster (a chronol ogical enploynent register of all District
instructors). The Federation took the identical position on the
previous grievance that it took wwth regard to this one, that the
al l egedly inproper seniority date issue did not have an "adverse
affect,” on Deglow s enploynent status and therefore did not fal
within the CBA definition of grievance.® On June 30, 1981,
Degl ow responded by filing an unfair practice charge over the
Federation's refusal to take her grievance to a Board of Review,
the last step in the CBA grievance procedure.

A PERB Adm ni strative Law Judge (ALJ) held that Degl ow was
"seeking the expenditure of Federation funds to chall enge an
i ssue that m ght never arise." He went on to state that the
Federation had legitimte reasons for not pursuing the grievance
and that it infornmed Degl ow of those reasons. (See Los Rios

Col | ege Federation of Teachers, Local 2279, CFT/AFT, AFL-ClI O

(1982) PERB Deci sion No. HO U- 147, pp. 39-40.)

3The CBA defines a grievance as a conplaint by:

a. a unit nenber that she/he has been
adversely affected by a msrepresentation,
m sapplication or violation of the provisions
of this Agreenent, . . . [Enphasis added.]




Her 1993 grievance states that her "current seniority date
for the Certificated Enploynent Register does not reflect ny
relative date of enploynent consistent with past policies and
procedures utilized for others in ny 'position' ."

Longevi ty Pay

On Decenber 5, 1990, Deglow and other pre-67 instructors
collectively filed an unfair practice charge alleging the
Federation viol ated EERA by agreeing to a CBA |longevity
provision. This CBA provision granted a "4% | ongevity increase
after 20 years at Los Rios." Shortly thereafter, the Federation
and the District nodified this provision to read:

After 20 years of full-time, tenure-track
service with Los Rios, a longevity increnent
will be awarded which is 4% of the
appropriate range and step.

The Board dismissed this charge in Los Rios College

Federation of Teachers, CFT/AFT (Baker et al.) (1991) PERB
Decision No. 877 (Baker_et al.) for two reasons. The first
stated that the pre-67 instructors, Deglow included, did not file
their charge within six nonths after the subject Federation
action. EERA prohibits PERB fromissuing a conplaint under such

ci rcunst ances, *

“Section 3541.5 states, in pertinent part:

(a) Any enpl oyee, enployee organization, or
enpl oyer shall have the right to file an
unfair practice charge, except that the board
shall not do either of the foll ow ng:

(1) Issue a conplaint in respect of any
charge based upon an alleged unfair practice
occurring nore than six nonths prior to the
filing of the charge;



The second reason was that an exclusive representative is
not obligated to bargain a particular itembenefitting certain
unit menmber(s). Therefore, PERB dism ssed the charge because
conduct under the "arbitrary, discretionary or in bad faith"
standard requires a showi ng that the exclusive representative's
conduct was without a rational basis or was devoid of honest

judgnent. The effect of the Board's decision in Baker et al. was

to hold that the Federation's decision not to take the grievance
to the Board of Review had a rational basis and was the result of
an honest judgnent.

On January 11, 1993, Deglow filed the grievance that is the
subj ect of the instant conplaint, alleging, once again, that the
District was violating the CBA by not granting to her, and by
inplication the other pre-67 instructors, the CBA 4 percent
| ongevity increase.

Retirenent Credits Gievance

Degl ow s January 11, 1993, retirenent credits grievance
states that her "STRI® records indicate that I have not been

provided service credit consistent with ny probationary/regul ar

status in the early years of ny_enploynent” (enphasis added).

Degl ow s probationary period was conpleted in 1974. The
Federation was first elected exclusive representative of the

District's instructor bargaining unit in 1977.

°STRS is an acronymfor the State Teachers Retirenent System

7



ick Leav it ievan
Deglow s sick leave credits grievance states that "[n]y sick
| eave records indicate that | have not been provided sick |eave

credit consistent with ny_probationary status in the early years

of ny_enploynent" (enphasis added). Deglow s probationary period

was conpleted in 1974. As stated above, the Federation becane
the exclusive representative in 1977.

Di scrimnati on i evance

Degl ow s January 11, 1993, grievance conplained that the
District failed to assign her classes in excess of her tenure
| evel and conversely increased the |oad of other part-timers who
did not have a long history of litigation against the D strict or
an affiliation with the California Teachers Association (CTA).

There is no provision in the CBA which requires the District
to assign Degl ow any cl asses over her tenure level. As a part of
its investigation the Federation asked Degl ow to provi de evidence
to support her contention that she was being denied increased
classes. No such evidence was ever provided by Degl ow.

Federation's Alleged Actions

Negative Perrone Comments about Deglow toQ Personnel Mnager

This allegation concerns a conversation between a Federation
enpl oyee, the District's personnel manager, and another District
instructor. Deglowalso filed a charge, based on this sane
conversation, against the District. PERB dismssed that charge,

incorporating a board agent's warning and dism ssal letters.



(See Los Rios Community College District (1994) PERB Deci sion No.

1048.) These letters described the conversation as foll ows:

On July 20, 1993, M chael Lowran, a part tine
instructor for the Enployer, Mary Jones, the
Enpl oyer's Director of Personnel, and Robert
Perrone, the Federation's Executive Director
met for a grievance hearing concerning a
separate matter involving Lowran.[® According
to Lowman, the follow ng exchange took pl ace
bet ween Jones and Perrone at that neeting:

Jones: "And also | had to deal w th Degl ow
today too, so I'mnot in a very good nood."

Perrone: "Ch right, Deglow, | can understand
why you wouldn't be in a very good nood."

Jones: "Yeh, she's filing a grievance
because she says nobody |ikes her and you
know what? It's true, nobody does."
Jones and Perrone: Laughter.

Per r one: "Ch |I've dealt wth Degl ow. I know
what you're faced with.”

Jones and Perrone: Laughter.

Federation Conditioning_Action on Menbership

Degl ow stated in her first amended charge that during a
t el ephone conversation in |ate Novenber 1993, Perrone told her
that "the Union nmenbership was not interested in her issue and
pre-67 issues in general; however, if Deglow and the other Pre-67
instructors were to join the Union the issues could be
considered.” Perrone denies making this statenent, or anything

like it.

®Lowman is not a pre-67 instructor nor a grievant in any of the
subj ect grievances.



As no one else was a party to this conversation and both
Perrone and Deglow testified in a credi ble manner, a resolution
of the conflict requires an exam nation of other factors.

First, in a letter dated Decenber 11, 1993, several of the
pre-67 instructors wote to Federation President Linda Cullings-
Hartin (CQullings-Hartin) conplaining about the Federation's
inactivity on behalf of their longevity grievances and requesting
a neeting with her. No nention was nmade of Perrone's all eged
statenent conditioning Federation consideration on nmenbership.

Second, on January 10, 1994, Deglow filed her initia
charge. No nention was nade of the Perrone statenent.

Certainly, this statenment could have provi ded evidence to support
an inference of aninus towards the pre-67 instructors and woul d,
if proven, be a factor in any failure to neet a duty of fair
representation charge. However, it was not until February 16,
when she filed her first anended charge, that the allegation
regarding Perrone's statenment was first made. G anted, the
initial charge was not as detailed as the anended one, but there
was sufficient detail in it to set forth other factua

al l egations that she deened persuasive. Deglows initia

al l egations included both the negative statenent nmade by Perrone
to the District's personnel director, and a slight that she
perceived in a Perrone letter to one of the other pre-67
instructors. The "conditioning action on nenbership" allegation
woul d have outwei ghed either of these incidents in any "inference

of ani mus" scal e.

10



Third, at the tinme Perrone allegedly made the subject
statenent, several of the pre-67 instructors were nenbers of the
Federation. Perrone was aware of that fact at that tine.

Lastly, Perrone is an experienced, journeynman |abor
rel ati ons professional. Deglow has made no secret of her
menbership in, and preference for, the CTA becom ng the unit's
exclusive representative. She has been a |leader in CITA's various
attenpts to decertify the Federation as the unit's bargaining
representative. It would have been both stupid and fool hardy for
himto overtly make such an inproper statenent to Degl ow.

Perrone is neither stupid nor foolhardy. He would have been very
aware that (1) this type of statenent would not cause Degl ow
after years of battling the Federation, to join it, and

(2) Degl ow woul d use the statenent against himin subsequent

pr oceedi ngs.

However, as stated above, Deglow s testinony was both
forthright and credible. The evidence supports a finding that
al though Perrone did not nake the alleged statenent, Deglow
m sinterpreted sonething he said to arrive at a conclusion that
the "conditioning action on nenbership" statenent was made.

Federation's Refusal to Meet with Pre-67 Instructors

On Decenber 11, 1993, Degl ow and other pre-67 instructors
requested a neeting with Cullings-Hartin to discuss their pending
grievances. She had last net with Degl ow on Septenber 14, 1993,
regarding the pre-67 instructor grievances. Cullings-Hartin

di scussed the request with Perrone. They sought the advice of

11



their attorney, Katherine Thonmson, on both the grievances and the
request for the neeting. A consensus devel oped that as there was
nothing new to report, there would be no purpose to the neeting,
and a status letter would be just as effective. In addition,
Cullings-Hartin would have difficulty making such a neeting as
she was |eaving the state for the holidays.

On Decenber 20, 1993, such a letter was sent to Degl ow and
all pre-67 instructors, explaining, anmong other things that only
the seniority date and |ongevity grievances were still being
di scussed with the District. The other issues were not being
pursued as they were outside the contractual tinme limts.

Federation's Refusal to Take Grievances to Board of Review

On February 23, 1994, the Federation refused to take any of
the pre-67 instructor grievances to the District's Board of
Review, the last step in the grievance procedure. Degl ow
bel i eves that this decision was based on aninus towards her and
the other pre-67 instructors. The Federation insists that this
deci si on was not based on aninus but rather on two other factors.
The Federation's attorney stated, first, that the grievances
woul d probably not be successful at the grievance level, and
second, even if there was a favorable decision fromthe Board of
Review, it was likely the District's governing board woul d
overturn such decision. The CBA has no provision for binding
arbitration. The Federation has not taken a grievance to the

Board of Review in the past six years.

12



| SSUES
Did the Federation fail to neet its duty of fair
representation with regard to Degl ow s gri evances, thereby
vi ol ati ng subdivision (b) of section 3543.67
CONCLUSI ONS  OF LAW

Standard for Duty_of Fair Representation

In order to prove a violation of the duty of fair
representation’, the charging party nmust show that the enpl oyee
organi zation's conduct was arbitrary, discrimnatory or in bad

faith. (Rockl in Teachers Professional Association (1980) PERB

Deci sion No. 124 (Rocklin), citing precedent set by the National
Labor Rel ations Board and affirnmed by the U S. Suprenme Court in
Vaca v. Sipes (1967) 386 U.S. 171 [64 LRRM 2369].)

The Board in Rocklin, affirmed this concept as set forth in

Giffinv., United Auto Workers (4th Cir. 1972) 469 F.2d 181 [81

LRRM 2485], as follows:

A union nust conformits behavior to each of
these standards. First, it nust treat al
factions and segnents of its nmenbership

wi t hout hostility or discrimnation. Next ,
the broad discretion of the union in
asserting the rights of its nenbers nust be
exercised in conplete good faith and honesty.
Finally, the union nust avoid arbitrary
conduct. Each of these requirenments
represents a distinct and separate

"The duty of fair representation is set forth in section
3544. 9. t states:

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative
for the purpose of neeting and negotiating
shall fairly represent each and every

enpl oyee in the appropriate unit.

13



obligation, the breach of which nay-
constitute the basis of civil action.

The repeated references in Vaca to
"arbitrary” union conduct reflected a

cal cul ated broadening of the fair
representation standard. [Gtations]

Wthout any hostile notive of discrimnation
and in conplete good faith, a union may
nevert hel ess pursue a course of action or
inaction that is so unreasonabl e and
arbitrary as to constitute a violation of the
duty of fair representation.

Charging_Party's Allegations

The conplaint cites four factual exanples of the Federatioh
allegedly failing to neet its duty of fair representation. The
first three wll be discussed to determne if any of them
constitute an independent or per se violation of the Act and/or
support an inference of unlawful notivation on the part of the
Federation towards Deglow. Wth regard to the fourth, the
Federation's failure to take the above-described five grievances
to the Board of Review, the nmerits of the grievances thensel ves
will be evaluated to determ ne whether the Federation's action
was arbitrary, discrimnatory or in bad faith.

Negati ve Perrone Conments about Degl ow to Personnel WManager

This conversation was di scussed at length in the Board's
decision in Deglow s charge against the District. (Los Rios

Community _College District, supra. PERB Decision No. 1048.) The

Board states, in pertinent part:

The test which nust be satisfied is not
whet her the enpl oyee found the enployer's
action to be adverse, but whether a
reasonabl e person under the sane
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ci rcunstances woul d consider the action to
have an adverse inpact on the enployee's
enpl oynent. (Enphasis added; footnote
omtted.)

The instant allegation does not neet the standard
est abl i shed under Novato, and Palo Verde Unified
School District, supra, and Newark.'® The charge
does not allege facts to establish how (using an
objective test) the action of the Enployer in
maki ng di sparagi ng remarks about Deglow in the
presence of another enployee caused harm or had
"inpact on the enpl oyee's enploynent." However
under st andabl e Degl ow s subjective reaction to
this incident, the facts alleged here do not
bring the conduct within the anbit of a violation
of EERA and the allegation nust be dism ssed.

Statenents nade by an enployer are to be
viewed in their overall context (i.e., in
light of surrounding circunstances) to
determne if they have a coercive neaning.
(Los Angeles Unified School District (1988)
PERB Deci si on No. 659; enphasis added;
footnotes and citations omtted.)

The all egations here are free of any
statenents or conduct which has, on its face,
"coercive neaning."

Al t hough the Board's decision concerned enpl oyer action, it
was exam ning the sane di al ogue to which Deglow is objecting in
this case.

An exam nation of the subject statenents, viewed in there
overall context, dictates a conclusion that they neither caused

harmto, nor had an adverse inpact on, the enpl oyee's enpl oynent..

Nor did they have a "coercive neaning” within the context of Los

Angel es Unified School District (1988) PERB Decision No. 659.

8Novat o Unified School District (1982) PERB Decision No. 210;
Palo Verde Unified School District (1988) PERB Decision No. 689;
and Newark Unified School District (1991) PERB Decision No. 864.
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Granted, disparaging remarks about an enpl oyee to an
enpl oyer by the exclusive representative does |end support to an
i nference of unlawful notivation, but the statenents thensel ves
are not an independent violation of the Act.

Federation Conditioning_Action on Menbership

It was found, supra, that Perrone did not make the
statenments Deglow attributed to him As there was insufficient
evi dence to describe the actual statenent that Degl ow
m sinterpreted, there can be no conclusion drawn that (1) there
was an i ndependent violation of the Act, or (2 that this
i nci dent supported an inference of inproper Federation
noti vati on

Federation's Refusal to Meet with Pre-67 Instructors

The Federation's decision not to neet with Degl ow and the
pre-67 instructors was a result of both the receipt of |ega
advice and a discussion of the matter between the Federation's
el ected | eadership and the professional staff. These factors
plus the difficulty of Cullings-Hartin in attending the neeting
justifies the Federation's decision.

Every enpl oyee organization has limted tinme and financia
resources. Perrone is the only full-tine paid staff nmenber of
the Federation. He is primarily responsible for the enploynent
relations of 1,300 to 1,400 unit nmenbers on numerous canpuses
t hroughout the Sacramento and surrounding areas. Absent sone
conpelling reason, a union is free to allocate its resources as

it sees fit.
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There was insufficient evidence presented at the hearing to
show that the Federation did anything inproper when it declined
to neet with Degl ow and the other pre-67 instructors.
Accordingly, it is concluded that the Federation did not violate
the Act when it declined to neet with Degl ow and the pre-67
instructors, nor is there any inference of unlawful notivation
drawn from such deci si on.

Charging Party's Gievances

A union is not required to process a grievance if the

chances of success are m ni mal . (United Teachers of Los Angel es

(Collins) (1982) PERB Decision No. 258.)

Seniority_Gievance

In 1982, an ALJ held that Deglow s position on the
certificated register was a hypothetical issue and that the
Federation had legitimate reasons not to take it to the Board of

Revi ew. (Los Rios College Federation of Teachers, Local 2279.

CFT/ AFT. AFL-CI O, supra. PERB Decision No. HO U 147, pp. 39-40.)

Al t hough this decision is not precedential, it is binding on the
parties. In this case we have the sane parties that litigated
the issue in 1982.

Degl ow insists that this grievance is different than the
1982 matter as she is presently conpl ai ning about her position on
the certificated register, whereas before she was conpl ai ning
about not being placed on the register at all. This argunent
sets forth a distinction without a difference. The existence of

her name on the certificated register, or her place on it, wll
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affect her enploynent status only in the unlikely event a
reduction in force were to jeopardize her continued enpl oynent
status. Absent such a threat, which is rather renote considering
the years of seniority she has with the District, the issue is
only hypot heti cal . ’

Col | ateral estoppel traditionally has barred relitigation of
an issue if "(1) the issue necessarily decided at the previous
[proceeding] is identical to the one which is sought to be
relitigated; (2) the previous [proceeding] resulted in a fina
judgnment on the nerits; and (3) the party against whomcollatera
estoppel is asserted was a party or in privity with a party at
the prior [proceeding]. [Ctation.]" (People v. Sinmms, 32
Cal . 3d 468, 484 [186 Cal .Rptr. 77].)

In this case, the three part collateral estoppel test has
been net: (1) Deglow has raised the identical issue; (2) the
previ ous proceeding resulted in a final judgnent on the nmerits;
and (3) Deglowwas a party to the prior proceeding. Thus, the
doctrine of collateral estoppel prohibits Deglow from conpl ai ni ng
about the Federation breaching its duty of fair representation
when it failed to take this grievance before the Board of Review.

The evidence supports a conclusion that the Federation's
decision not to take this grievance to the Board of Review was
neither without a rational basis, nor was it devoid of honest

j udgnent .
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Longevity_Pay_Gievance

The Federation is not obligated to bargain a particular item

benefitting certain unit nmenbers. (Baker et al.) Deglow s

all egation that the Federation's failure to rescind or
renegotiate the 20-year bonus provision breaches its duty of fair
representation is wthout any |legal support. Therefore, she did
not show that the Federation's actions were without a rationa
basis or were devoid of honest judgnent.

In addition, the collateral estoppel discussion above is
applicable to this grievance and effectively bars Degl ow from
using this grievance to support her allegations the Federation
breached its duty of fair representation.

As a third and last reason this allegation nust fail, Deglow
is also barred by the provisions of section 3541.5(a)(1) (fn. 4,
p. 6) which prohibits the issuance of a conplaint based on acts
occurring nore than six nonths prior to the filing of the charge.
Degl ow i s conpl aini ng about a Federation action that took place

in the late 1980s. PERB determ ned in Baker et al. that the

previ ous charge, filed on Decenber 5, 1990, was tine barred.
There has been no credible evidence presented to show that
anything has occurred since that tine to negate that decision.
Retirement and Sick Leave Credits Gievances
Deglow s retirement and sick leave credit grievances
complain of a District action that took place at the tine of the
creation of the District, long before the Federati on becane the

excl usive representative and the first CBA was execut ed.
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Therefore, the Federation owes no duty of fair representation to

Degl ow with respect to these matters. (San_Francisco C assroom

Teachers Association, CTA/NEA (1985) PERB Decision No. 544.)

Any claimshe may have to sick |eave and/or retirenent
credits for pre-collective bargaining service arises from
District policy and/or Education Code provisions. "The duty of
fair representation does not extend to a forumthat has no

connection with collective bargaining, .. ." (Los Rios College

Federation_of Teachers. Local 2279, CFT/AFT. AFL-C O (1993) PERB

Decision No. 992.) "There is no duty of fair representati on owed
to a unit nenber unless the exclusive representative possesses
t he exclusive neans by which such enpl oyee can obtain a

particular renedy. .. ." (California State Enpl oyees'

Associ ation (Darzins) (1985) PERB Decision No. 546-S.)

In addition, the retirenent credit grievance does not
adequately allege a violation of CBA provisions. Deglows
retirenment credits grievance cites Article 3 and 17 as CBA
provisions that were alleged to have been violated. Article 3
does not nention STRS contributions except in the retiree health
benefit and pre-retirement workload areas. Article 17 is a one
paragraph statenment that the parties agree not to discrimnate
agai nst any faculty nenber on the basis of race, color, creed,
national origin, religion, sex, age, sexual preference, political
beliefs, political activities, political affiliation, or marital

st at us.
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Al |l egations of a violation of these very general CBA
provi sions, given the specific nature of the conplaint about
i nadequate retirement credits, is insufficient to neet the CBA
definition of a grievance (fn. 3, p. 5 and are, therefore, not
gri evabl e.

The evidence supports a conclusion that the Federation's
decisions not to take Deglow s retirenment and sick |l eave credits
grievances to the Board of Review were neither without a rationa
basis nor were they devoid of honest judgnent.

Discrimnation Gievance

The Federation determ ned that the grievance, as propounded
by Deglow, failed to show which CBA provisions the District
violated when it refused to increase her teaching |oad over her
tenure |evel. It asked Deglow for further information and fail ed
to receive anything new fromher. It then declined to nove
forward with the grievance due to insufficient information and
Deglow s failure to reply to a legitimate inquiry.

The evidence supports a conclusion that the Federation's
decision not to take this grievance to the Board of Revi ew was
neither without a rational basis nor was it devoid of honest
j udgment .

Sumary

It is determned that the Federation did not violate its
duty of fair representation with regard to all egations about
(1) negative conments by Perrone about Deglow, (2) conditioning

gri evance action on nenbership, (3) refusal to neet wth Degl ow
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and other pre-67 instructors, and (4) failure to take specified
grievances to the CBA Board of Review

PROPOSED ORDER

Based on the foregoing findings of fact, conclusions of |aw
and the entire record in this case, it is found that the Los R os
Col | ege Federation of Teachers did not violate subdivision (b) of
section 3543.6 of the Educational Enploynment Relations Act. It
is ORDERED that all aspects of the charge and conplaint in this
case are hereby DI SM SSED

Pursuant to California Code of Regulations, title 8, section
32305, this Proposed Decision and Order shall becone final unless
a party filed a statenent of exceptions with the Board itself at
the headquarters office in Sacramento within twenty days of
service of this Decision. 1In accordance with PERB Regul ati ons,
the statenment of exceptions should identify by page citation or
exhi bit nunber the portions of the record, if any, relied upon
for such exceptions. (See Cal. Code of Regs., tit. 8, sec.
32300.) A docunent is considered "filed" when actually received

before the close of business (5:00 p.m) on the |ast day set for

filing. . .or when sent by telegraph or certified or Express
United States mail, postmarked no |ater than the |ast day set for
filing. . ." (See Cal. Code of Regs., tit. 8, sec. 32315; Code

Cv. Proc, sec. 1013.) Any statenent of exceptions and
supporting brief nmust be served concurrently with the filing upon

each party to this proceeding. Proof of service shall acconpany
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each copy served on a party or filed by the Board itself. (See

Cal . Code of Regs., tit. 8, secs. 32300, 32305 and 32410.)

ALLEN R LI NK
Adm ni strative Law Judge
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