STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD

- DEJUAN MARCUS PERRY,

~— —

Charging Party, Case No. LA-CO52-H

—

V. PERB Deci sion No. 1134-H

p—

AMERI CAN FEDERATI ON OF STATE,
COUNTY AND MUNI Cl PAL EMPLOYEES,

January 25, 1996

Respondent .

Appearance: Dejuan Marcus Perry, on his own behalf.
Before Caffrey, Chairman; Garcia and Johnson, Menbers.
DECI SI ON AND ORDER

JOHNSON, Menber: This case is before the Public Enployment
Rel ati ons Board (Board) on appeal by Dejuan Marcus Perry (Perry)
to a Board agent's dismssal (attached) of the unfair practice
charge and refusal to issue a conplaint. Perry alleged that the
Anerican Federation of State, County and Minicipal Enpl oyees
(AFSCME) denied himthe right to fair and inpartia
representati on guaranteed by section 3578 of the Hi gher Education
Enpl oyer - Enpl oyee Rel ations Act (HEERA), in violation of HEERA

section 3571.1(e),! by declining to process a grievance on his

'HEERA is codified at Government Code section 3560 et seq.
HEERA section 3578 provides:

The enpl oyee organi zation recogni zed or
certified as the exclusive representative
shall represent all enployees in the unit,
fairly and inpartially. A breach of this
duty shall be deened to have occurred if

t he enpl oyee organi zation's conduct in.
representation is arbitrary, discrimnatory,
or in bad faith. _



behal f.

Perry filed an appeal of the dism ssal, claimng that he
does not understand why the Board agent dism ssed his charge and
repeated his allegation that AFSCME shoul d have represented him
by filing a grievance.

The Board has reviewed the entire record in this case,
including the Board agent's warning and dismssal letters, the
original and anended unfair practice charges, and Perry's appeal ..
Qur review shows that the Board agent expl ained in detail why he
was di sm ssing the charge. The Board finds the warning and
dism ssal letters to be free of prejudicial-error and therefore
adopts them as the decision of the Board itself.

The unfair practice charge in Case No. LA-CO52-H is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chairman Caffrey and Menber Garcia joined in this Decision.

Section 3571.1 provides, in pertinent part:.

It shall be unlawful for an enpl oyee
organi zation to:

(e) Fail to represent fairly and inpartially
all the enployees in the unit for which it is
t he exclusive representative.
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Los Angeles Regional Office .
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213)736-3127

August 24, 1995

Dej uan Marcus Perry

Re: DI SM SSAL AND REFUSAL TO | SSUE COWPLAI NT, Unfair Practice
Charge No. LA-OO 52-H_Dejuan Marcus Perry v. Anmerican
Federation of State, County and Minici pal Enpl oyees

Dear M. Perry:

I n the above-referenced charge, filed on June 22, 1995, you

al l ege that the Amrerican Federation of State, County and
Muni ci pal Enpl oyees (AFSOME) denied you the right to fair and
i npartial representation guaranteed by Governnent Code section
3578 of the H gher Education quloyer-Enplo ee Rel ations Act
(HEERA) and t hereby viol ated HEERA section 3571.1 (e) .

| indicated to you, in ny attached |etter dated August 3, 1995,
that the above-referenced charge did not state a prinma facie
case. You were advised that, If there were any factua

| naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anmend the
charge. You were further advised that, unless you anended the
charge to state a prinma facie case or withdrew it prior to August
14, 1995, the charge would be dismssed. | later extended the
deadl i ne to August 23, 1995.

On August 21, 1995, you filed an anended charge, alleging in ful
as foll ows:

As |'ve stated before, Robert Battles did not
represent ne at the tinme | was unfairly
termnated fromny position at UCLA Famly
Health. He stated that because of past
wites up fromny previous job at UCLA
Communi cations, it would be inpossible to
win. Al | was asking of him was to sinply
try and nake sone type of bargain with UCLA
Famly Health. He failed to even try to | ook
into ny case. As far as those wite ups were
concern, they were witten up nmany years ago
prior tony termnation. | teel that if
AFSCMVE had represented ny case at the tine,
we coul d have cone down to sone type of an
agreenent whi ch woul d prevent [ne] frombeing
unenpl oyed at this tinme. Again as stated
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before on June 14, 1995, and under the unfair
practice anmendnent, I'mfiling a charge

agai nst (AFSOME uni on) on an excl usive
representative's failure to represent an

enpl oyee.

It is still not apparent fromthis anmended charge, however, how
AFSCME s failure to file a grievance on Kour behal f was
arbitrary, discrimnatory or in bad faith. As explained in ny
August 3 letter, an exclusive representative nay exercise its
discretion to determne how far to pursue a grievance and i s not
required to process a grievance if the chances for success are
mnimal. | amtherefore dismssing the charge, based on the
racts and reasons contained in this letter and in ny August 3
etter.

Rght to Appeal

Pursuant to Public EnPIo¥nentfRe[ations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actua Ig received by the Board itself
before the close of business (5 p.m) or sent bﬁ t el egr aph,
certified or Express United States nail postnarked no |ater

than the |ast date set for filing. . (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinmely aPpeaI of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (20) cal endar
days following the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Service

Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

nust acconpany each copy of a docunment served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
document will be considered properly "served" when personally

del ivered or deposited in the first-class nail, postage paid and
properly addressed.
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Ext ensi on of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) calendar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

If no appeal is filed within the specified tine limts, the
dism ssal will becone final when the tinme Iimts have expired.
Si ncerely,

ROBERT THOMPSON
Deputy General Counse

By
THOVAS J. ALLEN
Regi onal Attorney
At t achnment

cc: Joseph R Colton, Esq.



STATE OF CALIFORNIA . PETE WILSON, Governor
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3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

August 3, 1995

Dej uan Marcus Perry

Re: WARNI NG LETTER Unfair Practice Charge No. LA-OO-52-H,
Dej uan Marcus Perry v. Anmerican Federation of State. County
and Muni ci pal Enpl oyees

Dear M. Perry:

I n the above-referenced charge, filed on June 22, 1995, you

al l ege that the American Federation of State, County. and
Muni ci pal Enpl oyees (AFSOME) deni ed gou the right to fair and
i npartial representation guaranteed by Governnment Code section
3578 of the H gher Education | oyer - Enpl oyee Rel ations Act
(HEERA) and thereby viol ated HEERA section 3571.1 (e).

M/ investigation of the charge reveals the follow ng rel evant
facts.

You were enpl oyed by the University of California in a unit for
whi ch AFSOME is the exclusive representative. The charge
descri bes your enpl oynment by the University, which ended when you

?BT? "l et go" on an unspecified date. The charge then states as
ol | ows:

I'mfiling a char?e agai nst AFSCME uni on for
breached duty of fair representation; by
failing to file grievances and mssing the
time limts.

The charge contains no further informati on about AFSCME s failure
to file grievances. éln its response to the charge, AFSCMVE
states that you called AFSCME after you received a notice of
termnation, that AFSOME investigated your case, and that AFSCME

ultinately inforned you that your case was extrenely weak and
could not be won.)

Based on the facts stated above, the charge does not state a
prima facie violation of the HEERA, for the reasons that follow

As Charging Party, you allege that AFSCVE, as your excl usive
representative, denied you the right to fair and inpartial
representation guaranteed by HEERA section 3578 and t hereby
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viol ated section 3571.1(e). The duty of fair representation

| nposed on the exclusive representative extends to grievance
handling. (Erenont Teachers Association (K ng) (1980) PERB

Deci sion No. 125; United Teachers of Los Angeles (QCollins) (1982)
PERB Deci sion No. 258.) 1In order to state a prima facie
violation of this section of HEERA, a Charging Party nust show
that the exclusive representative's conduct was arbitrary,
discrimnatory or in bad faith. In United Teachers of Los
Angeles_(Collins). the Public Enploynment Relations Board stated:

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnment in handling a grievance does not
constitute a breach of the union's duty.
[Gtations.]

A uni on na% exercise. its discretion to
determne how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
Aunion is also not required to process an
enpl oyee's grievance if the chances for
success are mni nal .

In order to state a prinma facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:
“. .. must at a mninmuminclude an assertion
of sufficient facts fromwhich it becones .
apparent how or in what manner the exclusive
representative's action or jinaction was
without a rational basis or devoid of honest
judgnment. (Enphasis added.)" [Reed District

Teachers Association. CTA/NEA (Reyes) (1983)

PERB Decision No. 332, p. 9, citing Rocklin
Teachers Prof essi onal Associ ation innero)

(1980) PERB Deci sion No. 124.]

In the present case, it is not apparent fromthe charge how
AFSOME s failure to file a grievance was arbitrary,
discrimnatory or in bad faith.

For these reasons the charge, as presently witten, does not
state a prinma facie case. |f there are any factual inaccuracies
inthis letter or additional facts which would correct the

defi ci enci es expl ai ned above, please anend the charge. The
amended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charqge,
contain all the facts and allegations you w sh to nmake, and
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be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the original

proof of service nust be filed with PERB. [If | do not recelve an
amended charge or withdrawal fromyou before August 14, 1995, |
shal | dismss gour charge. |f you have any questions, please
call ne at (213) 736-3542.

Si ncerely,

Regi onal Attorney
Thomas J. Al en

TIA we



