STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

| NTERNATI ONAL UNI ON OF OPERATI NG )
ENG NEERS, CRAFT- MAI NTENANCE )
DIVISION, UNIT 12, )
)
Charging Party, ) Case No. SF-CE-134-S
)
V. ) PERB Deci si on No. 1136-S
) .
STATE OF CALI FORNI A ( DEPARTMVENT ) January .30, 1996
OF CORRECTI ONS), )
o)
Respondent . )
)
Appearance; Van Bourg, Winberg, Roger & Rosenfeld by Stewart

Wei nberg, Attorney, for International Union of Operating
Engi neers, Craft-Mintenance Division, Unit 12.

Before Caffrey, Chair; Garcia and Johnson, Menbers.
DECI SI ON

JOHNSON, Menber: This case is before the Public Enploynent
Rel ati ons Board (PERB or Board) on appeal of a Board agent's
dism ssal (attached) of an unfair practice charge filed by the
I nternational Union of Operating Engineers, Craft-Mintenance
Di vision, Unit 12 (T'UOE). Inits charge, 1UCE alleged that the
State of California (Departnment of Corrections) (Departnent)
vi ol ated section 3519(a) and (b) of the Ralph C Dills Act (Dlls

Act)?! when it dealt directly with an enpl oyee rather than through

The Dills Act is codified at Government Code section 3512
et seq. Section 3519 states, in pertinent part:

It shall be unlawful for the state to do any
of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se



t he exclusive representative.

The Board has reviewed the entire record in this case,
including the unfair practice charge, the warning and di sm ssal
ietters, and | UOE's appeal. The Board finds the warning and
dismissal letters to be free of prejudicial error and therefore
adopts themas the decision of the Board itself consistent with
the follow ng discussion.

DI SCUSSI ON

After investigation of IUOE s charge, the Board agent
determ ned that PERB is mithout jurisdiction in this case and the
charge nust be dism ssed and deferred to the parties' contractual
grievance and arbitration procedure. Assum ng PERB had
jurisdiction over the charge, the Board agent found that |UCE s
charge failed to denonstrate a prima facie violation of the
enpl oyee's right to representation and IUCE's right to represent
its menbers.

On appeal, [1UCE contends that the Board agent erred in
finding that the matter nust be dism ssed and deferred to
arbitration. | UCE argues that the contract does not cover the
di spute at issue. | UCE asserts that section 5.1 of the parties

agreenent requires that the Departnment deal wth | UOE-designated

to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.
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stewards on enpl oyee adverse actions, not business agents.? | UCE
also argues that the Board agent reads section 21.3 (which
prohibits interference, restraint or coercion_ef enployee rights)
too broadly to cover fhe i nstant di spute.

In Lake Elsinore School District (1987) PERB Deci sion
No. 646 (Lake El sinore), the Board held that section 3541.5(a) of

the Educational Enpl oynment Rel ations Act, which contains |anguage
identical to Dills Act section 3514.5(a), established a
jurisdictional rule requiring that a charge be di sm ssed and
deferred to arbitration if: (1) the grievance machi nery of t he
agreenent covers the matter at issue and culmnates in binding
arbitration; and, (2) the conduct conplained of in the unfair
practice charge is prohibited by the provisions of the agreenent
bet ween the parties.

As correctly determ ned by the Board agent, the

Lake Elsinore deferral standard has been net in this case.

First, the grievance machi nery provides for resolution of this
di spute and culmnates in binding arbitration. Second, the
conduct conpl ained of in the charge, that the Departnent dealt
directly with an enpl oyee concerning an adverse action rather
than the exclusive representative, is arguably prohibited by
sections 5.1 and 21.3. Section 5.1 requires that the Departnent
deal with | UCE-designated stewards. | UCE al |l eges that the

Departnent failed to contact any |IUCE representative when it

2An | UCE busi ness agent represented the enployee in the
"Skel ly" hearing prior to the enployee receiving the settlenent
of fer.



presented a settlénent offer directly to the enployee. Cearly,
the Departnment's conduct is arguably prohibited by section 5.1.
Simlarly, section 21.3 prohibits interference with enpl oyee
rights. |UCE s allegation that the Department, by the sane
conduct, interfered with the enployee's right to representation
is arguably prohibited by this provision. AcCordineg,

the Lake El sinore standard has been met . PERB i s w t hout

jurisdiction over this matter and it nust be dism ssed and
deferred to the parties' contractual grievance and arbitration
procedure.
ORDER
The unfair practice charge in Case No. SF-CE-134-S is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chairman Caffrey joined in this Decision.

Menmber Garcia's concurrence begins on page 5.



GARCI A, Menber, concurring: After reviewof this case, it
~is ny conclusion that sections 5.1 and 21.3 of the parties'
agreenent are susceptible to an interpretation that those

provi sions cover the conduct alleged to be an unfair practice and
fhis case nust be deferred until the parties exhaust their

contractual grievance process.
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Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213)736-3127

Septenber 12, 1995

Stewart Wi nberg, Esq. :

Van Bourg, Winberg, Roger & Rosenfeld
180 Grand Avenue, Suite 1400

Cakl and, California 94612

Re: DI SM SSAL AND REFUSAL TO | SSUE COWPLAI NT, Unfair Practice
Charge No. SF-CE-134-S International Unjon of Qperating
Engineers, (raft-Mintenance Division. Unit 12 v. State of
California (Departnent of Corrections)

Dear M. Wi nberg:

The above-referenced charge alleges the Departnent of Corrections
(DO dealt directly with an enpl oyee rather than through the
excl usive representative, the International Union of (perating
Engi neers, G aft-Mintenance Division, Unit 12 (1UCE). The
charge all eges this conduct violated Government Code sections
3519(a) and 3519 (b) (Olls Act or Act).

| indicated to you, in ny attached | etter dated August 29, 1995,
that the above-referenced charge did not state a prima facie
case. You were advised that, 1f there were any factual

i naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should anmend the
charge. You were further advised that, unless you anended the
charge to state a prinma facie case or wwthdrew it prior to
Septenber 11, 1995, the charge woul d be di sm ssed.

| have not received either an amended charge or a request for
W thdrawal . Therefore, | amdismssing the charge based on the
facts and reasons contained in ny August 29, 1995, letter.

Rght to Appeal

Pursuant to Public EnPI o%n"ent Rel ati ons Board regul ations, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Ca. Code of Regs., tit. 8,
sec. 32635(a).) To be ti n‘el?/ filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the cl ose of business (5 p.m) or sent bz t el egr aph,
certified or Express United States nail postmarked no |ater

than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is:



SF- CE-134-S
Sept enber 12, 1995
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Publ i ¢ Enpl oyment Rel ations Board

1031 18th Street
Sacranent o, CA 95814

If you file a timely aPpea[ of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty (2%% cal endar
days followi ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filed with the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docurment will be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ensi on of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, nust be inwiting and filed with the
Board at the previously noted address. request for an
extension nust be filed at |east three (3) calendar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
B03|t|on of each other party regarding the extension, and shal
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

I f no apPea! is filed wwthin the specified tine limts, the
dismssal will becone final when the time limts have expired.

Si ncerely,

ROBERT THOVPSON
Deputy General Counsel

Tamy L. Sansel
Board Agent

At t achnent



STATE OF CALIFORNIA ) PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

e

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

August 29, 1995

Stewart Wi nberg, Esq. _

Van Bourg, Weinberg, Roger & Rosenfeld
180 Grand Avenue, Suite 1400

Cakl and, California 94612

Re: MWARN NG LETTER Unfair Practice Charge No. SF-CE-134-S
- International Union of Operating_Engineers Cr_aft-‘_

Mai nt enance Division, Unit 12 v. State of California
(Departnent__of Corrections)

Dear M. Weinberg:

The above-referenced charge alleges the Departnent of Corrections
(CDC) dealt directly with an enpl oyee rather than through the
exclusive representative, the International Union of Operating
Engi neers, Craft-Mintenance Division, Unit 12 (1UCE). The
charge alleges this conduct violated Governnment Code sections
3519(a) and 3519(b) (Dlls Act or Act). M investigation of the
charge revealed the follow ng facts.

The 1UCE is the exclusive representative of the Unit 12 enpl oyees
at CDC. The IUCE and the State.of California were parties to a
col l ective bargaining agreenent effective fromJuly 1, 1992

t hrough June 30, 1995. The collective bargaini ng agreenent
contains a grievance and arbitration procedure which ends in

bi nding arbitration. Section 21.3 of the agreenent provides:

The state and | UCE shall be prohibited from
i nposing or threatening to inpose reprisals
by discrimnating or threatening to

di scrim nate agai nst enpl oyees, or otherw se
interfering with, restraining, or coercing
enpl oyees because of the exercise of their
rights under the Dills Act or any right .given
by this agreenent. '

Section 5.2 of the agreement is entitled "Representatives," and
it states, in part:
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The State recognizes and agrees to deal with
| UCE- desi gnated stewards on the foll ow ng
enpl oyer - enpl oyee rel ati ons natters:

(gs) enpl oyee adverse acti ons;

CDC initiated an adverse action against Unit 12 nenber, Debreéa
Geenfield. On April 25, 1995, [TUCE informed CDC that Greenfield
woul d be represented by |UCE and requested a neutral Skelly
officer to hear Geenfield s apﬁeal of the adverse action. On
May 4, 1995, IUCE s Stephanie Allan represented Geenfield during
the Skelly heari ng.

Later the same day, Skel Ié/ of fi cer Susan Yearwood presented
Geenfield with a proposed settlement agreenment to the adverse
action. Wthout the counsel of Allan or any other |UCE
representative, Geenfield read and signed the docunent. The
agreenent was titled Stipul ated Agreenent, and it stated:

You may consider discussing this agreenent
with your representative or other counsel.
Your signature will signify your conplete
under st andi n%_ and voluntary wllingness to
enter into this agreenent.

Based on the facts provided above, the charge does not state a
prima facie violation of the Act within the jurisdiction of the
Publ i ¢ Enpl oynent Rel ati ons Board (PERB or Board), for the

fol |l owi ng reasons. _

The enployer's duty to respect the right to representation does
not arise until an enpl oyee requests representation. California
Departnent of Forestry (1988) PERB Decision No. 690-S. An

enpl oyee may forego his guaranteed right to representation. The
facts presented did not Indicate that Geenfield nade a request
for representation. The charge does not all ege any facts
indicating that CDC refused to allow Geenfield and | UCE the
oppor t uni t?/ to comunicate. In fact, the stipul ated agreenent
specifically infornmed Geenfield of her right to seek
representation. Accordingly, the charge as pr esentle]/ witten
does not denonstrate a violation of Geenfield s right to
representation or the IUCE's right to represent.

Section 3514.5(a) of the Ralphlc DIls Act (Dlls Act) states,
in pertinent part, that PERB shall not:
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| ssue a conpl aint agai nst conduct al so
prohi bited by the provisions of the.

[coll ective bargaining agreenent in effect]
between the parties until the grievance
machi nery of the agreenent, if it exists
and covers the matter at issue, has been
exhausted, either by settlenment or binding
arbitration. _

District (1987) PERB Decision No. 646,
PERB hel d that section 3541.5(a) of the Educational Enploynent
Rel ati ons Act, which contains |anguage identical to section
3514.5(a) of the Dills Act, established a jurisdictional rule
requiring that a charge be dism ssed and deferred if: (1) the
grievance machinery of the agreenment covers the matter at issue
and culmnates in binding arbitration; and, (2) the conduct
conplained of in the unfair practice charge is prohibited by the
provi sions of the agreenent between the parties. PERB Regul ati on
32620(b) (5) (Cal. Code of Regs., tit. 8, sec. 32620(b)(5)) also.
requires the investigating Board agent to dism ss a charge where
the all egations are properly deferred to binding arbitration.

These standards are net with respect to this case. First, the
grievance nmachi nery of the agreenent covers the dispute raised by
the unfair practice charge and culmnates in binding arbitration.
Second, the conduct conplained of in this charge that CDC denied
Geenfield s and 1UCE' s representation rights by dealing directly
with Geenfield rather than through the 1UCE representative is
arguably prohibited by Article 21.3 of the agreement, which

prohi bits such interference. |In addition to Article 21. 3,
Article 5.1 includes |anguage specifically addressing
representation rights in the context of enployee adverse actions.

Accordingly, this charge nmust be deferred to arbitration and
will be dismssed. Such dismissal is without prejudice to the
Charging Party's right, after arbitration, to seek a repugnancy
review by PERB of the arbitrator's decision under the Dry_Creek
criteria. (See PERB Reg. 32661 [Cal. Code of Regs., tit. 8,
sec. 32661]; _Los Angeles Unified School District (1982) PERB
Deci sion No. 218; Dry Creek Joint Elenmentary_School District
(1980) PERB Order No. Ad-81la.)

If there are any factual inaccuracies in this letter or any
addi tional facts which would require a different conclusion than
the one expl ai ned above, please anend the charge. The amended
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charge shoul d be Ipref)ared on a standard PERB unfair practice
charge formclearly [abeled First Arended Charge, contain all
the facts and allegations you wish to nake, and be signed under
penalty of perjury by the Charging Party. The amended charge
nmust be served on the Respondent and the original proof of

service filed with PERB. |If | do not receive an anended charge
or withdrawal fromyou before Septenber 11. 1995. | shall dismss
your charge without |eave to anend. |f you have any questi ons,

pl ease call ne at (213) 736-7508.

Si ncerely,

Tamy L. Sansel
Board Agent



