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DECI SI ON
CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed by
the Barstow Unified School District (District) to a PERB
adm nistrative law judge's (ALJ) proposed decision. The ALJ
found that the District violated section 3543.5(a), (b) and (c¢)

of the Educational Enploynment Relations Act (EERA)! when it

'EERA is codified at Governnment Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3543.5 states,  in pertinent
part: '

It shall be unlawful for a public school
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
-di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce



refused fo negotiate with the California School Enployees
Association and its Barstow Chapter #306 (CSEA), and uniLateraIIy
contracted out pupil transportation and vehicle maintenance
services in June 1993.

After review of the entire record, including the hearing
transcript, the proposed decision, and the filings of the
parties, the Board reverses the ALJ's proposed decision and
dismsses the unfair practice charge and conplaint in accordance
with the follow ng discussion.

BACKGROUND

At all times relevant, CSEA and the District were parties to
a collective bargaining agreement (CBA) effective October 5, 1990
'through June 30, 1993, whi ch included a provision indicating that
~the parties agreed that the CBA should remain in effect from "day
to day until such time as a new or nodified agreement is reached
by the parties." For nmore than a year prior to June 1993 the
District had considered. contracting out its transportation
services as a means of reducing its overall budget. The issue
had been discussed at budget comm ttee meetings which included

CSEA representatives and at District board meetings, including

‘enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enployment or reenploynent.

(b) Deny to enployee ofganizations rights
gua(anteed to themby this chapter

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.
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the public board neetings of May 4, 18 and June 11
of 1993. The neetings were attended by CSEA representatives who
strongly objected to the contracting out of transportation
servi ces.

.At its May 4 neeting, the District board voted to contract
wi th Mayfl ower Contract Services, Inc. (Myflower) for al
st udent transportati on services and vehicle nmaintenance for the
1993-94 school year, and directed District staff to enter Lnto
contract negotiations with Mayfl ower. By taking this action, the
board antici pated a budgetary savings of approxi mately $300, 000.
Prior to May 4, the District had not provided CSEA with the type
of notice that it normally sent to the chapter president when
contenpléting a change of policy or action that affects
bar gai ni ng unit menbers. |

By letter of May 6, 1993, Jack Ashley (Ashley), the CSEA
Iébok rel ations representative, demanded that the District not
proceed with the contraCting out until the parties had negoti ated
the decision and its effects. By letter of May 12, 1993, the
District's chief negotiator and assistant superintendent, Robert
'Nyers (Myers) replied that, "The District has al ways takén t he
position that the contract authorizes the District to contract
for services without bargaining." Mers did offer to discuss the
matter "informally." On May 17, Mers sent another letter to
Ashl ey citing the Ejstricp Rights article of the CBA as the

District's authority for unilaterally contracting out services.



That letter concluded with an offer to negotiate the "effects of
| ayof f."

On May 18, the District board adopted a resolution to reduce
classified school services for transportation, and lay off 28
bargai ning unit enpl oyees effective June 30, 1993. On May 24,
Ashl ey responded and requested to neet and negotiate the effects
of the proposed | ayoffs.

On June 3, CSEA and the District met and CSEA agai n demanded
that the District negotiate the decision to contract out
transportation services. The District responded that it had a
contractual right to contract out transportation services and,
therefore, needed to negotiate only the effects of that action on
enpl oyees. Later that day, Ashley sent Myers a letter which
purported to add two itens to negotiations. The letter stated in
part:

As you know, the counter proposals which were

presented to the district today, contain a

proposal to elimnate the | anguage in the

District Rights article which addresses the

district's right to contract. In addition we.

have al so proposed to elimnate 25.1 of the

contract. Therefore, the district is

obligated to negotiate to inpasse and through

t he i npasse procedure, before it can rely on

t hese sections of the contract.
In this letter, Ashley again reiterated CSEA's demand that the
District desist frominplenmenting plans to contract out the work
of the transportation departnent until negotiations were
conpleted with CSEA. The letter demanded that the District
"maintain the status quo until the parties can negotiate the cost
cutting neasures which were previously submtted to the governing
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board by enpl oyees of the transportation departnent.”

At its June 11 neeting, the District board reviewed the -
contract with Mayflower for approval. However, prior to taking
action, the board entertained a witten request fromthe
president of the District's personnel commssion to delay its
contracting out decision because of possible legal inplications
for the District as a nerit system After devoting sone
di scussion to the concerns raised by the personnel comm ssion,

t he board approved the Mayfl ower contract, effective July 1,
1993.

Sonetime after June il, the District entered into a three-
year contract with Mayflower for the period July 1, 1993 through
June 30, 1996.

CSEA and the District nmet to continue their "effects”
negotiations on June 18 and 22. Negotiations continued in July
and August and were certified by PERB for inpasse on
Cctober 1, 1993.2 Duri ng this period, the parties were al so
engaged in their 1992-93 rebpener negoti ati ons which concluded in
‘August 1993. The "effects" bargaining and the 1992-93 reopener
negoti ati ons ended with no change in the District Rights articlle
of the parties' CBA

On or about June 2, the District issued |ayoff notices to

all affected transportation enployees. Layoffs were to be

Official notice is taken of Barstow Unified School
District, inpasse Case No. LA-M 2461, which is maintained in the
PERB Los Angel es Regional Ofice. This record shows that
medi ati on was eventual ly successful in resolving the matter. The
case was cl osed on Novenber 4, 1994.
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effective July 5. In lieu of layoff, sonme enployees elected to
"bunp” into other unit positions at reduced salaries. Qhers
took positions with Mayflower at unknown wage rates and benefit
| evel s.

All District pupil transportation and vehicle maintenance
servi ces have been provided by Mayfl ower since July of 1993.

The CBA contains several provisiohs which are relevant to
this case. CBA Article IV, District Rights, states in pertinent
part:

4.1 It is understood and agreed that the District
retain [sic] all of its powers and authority
to direct, manage and control to the ful
extent of the law. Included in but not
limted to those duties and powers are the
exclusive right to: determne its
organi zation; . . . determne the kinds and
| evel s of services to be provided, and the
nmet hods and means of providing them naintain
the efficiency of District operations;
contract out. work, which may |lawfully be
contracted for ;

(Enphasi s added.)

4.2 The exercise of the foregoing powers. rights.
authority, duties and responsibilities by the
District, the adoptions of policies, rules,
regul ations, and practices in furtherance
t hereof, and the use of judgnent and
di scretion in connection therewith, shall be
l[imted only by the specific and _express
ternms of this Agreenent, and then only to the
extent such specific and express terns are in
conformance with the | aw.

(Enmphasi s added.)

The |anguage in section 4.1 of Article IV has existed as
wor ded above since the late 1970's or early 1980's. There was no
evi dence presented by the parties with regard to their original

i ntent or understandi ng when the |anguage was first negoti ated.



Article XXV, which is entitled "Conpletion of Meet and
Negotiation," states, in pertinent part:

25.1 During the termof this Agreenent, except as
provided in sections 25.2 and 25.3 of this
article, the Association expressly waives and
relinqui shes the right to neet and negotiate
and agrees that the District shall not be
obligated to neet and negotiate with respect
to any subject or matter whether or not
referred to or covered in this Agreenent,
even though such subject or matter nay not
have been within the know edge or
contenplation of either or both the District
or the Association at the tine they net and
negoti ated on and executed this Agreenent,
and even though such subjects or matters were
proposed and | ater w thdrawn.

25.3 This agreenent shall be reopened for
negoti ations on the 1992-93 sal ary schedul e,
benefits under Article XII, 1992-93 cal endar,
and up to two (2) additional articles which
may be selected by each party (nmaxi num of
four), provided that one party gives the
other witten notice of its intention to
reopen negotiations no later than March 15,
1992.

Juan Rubi o, a nenber of the District's negotiating team
since 1989, who had previously been on the CSEA negotiating team -
testified that CSEA had tried unsuccessfully to change the
| anguage of section 4.1 regarding contracting out several tines.
“During negotiations in the 1980's, the parties did agree to a
procedure'for bargaining the effects of layoffs or reductions in
hours, but the District Rights article remained unchanged.

The District apparently contracted out for sone
transportation services on one prior occasion. In Oct ober of
1991, the District decided to reduce the hours of bus.drivers by

15 m nutes per day, and contract out bus washing services to a



private contractor. CSEA demanded to bargain the District's
decision but the District refused. The parties.ultinately agr eed
to negotiate fhe effects of the decision, but not the decision
itself. CSEA filed an unfair |abor practice charge against the
District regarding this matter which was |ater mﬂthdramm.

Evi dence was al so submtted that private.transportation conpanies'
had been used for special events such as out-of-town trips
sponsored by individual schools. However, these events were paid
for by student organizations, and no District funds were

i nvol ved.

CSEA filed the instant unfair practice charge against the
District on June 21, 1993, and an anended charge on January 13,
1994. On January 20, 1994, after investigation, the Ofice of
the PERB General Counsel issued a conplaint alleging that the
District had unilaterally contracted out pupil transportation and
vehi cl e mai nt enance services performed by bargaining unit nenbers
ﬁﬁthout af fordi ng CSEA an opportunity fo negoti ate the decision
and/or its effects in violation of section 3543.5(a), (b) and (c)
of EERA.®* A PERB-conducted settlenment conference was held on
March 3, 1994, which failed to resolve the dispute. A forma
hearing was held June 6 through June 8, 1994. After |
conti nuances, the parties conpleted the filing of post-hearing

briefs on Cctober 7, 1994, and the ALJ issued her proposed

3The conplaint also included an allegation that the District
had contracted out the transportation departnent work as
retaliation against CSEA. Prior to the formal hearing, this
al l egati on was w t hdrawn.



deci sion on January 12, 1995, in which she found that the
District had violated the EERA by its actions.?

POOI TI ONS OF THE PARTIES

CSEA asserts that the District's established policy and
practice prior to June 1993 had been to utilize bargaining unit
menbers to provide transportation and vehicl e mai ntenance
services. CSEA argues that any prior contracting out of
transportation services wwthin the District was isolated and
renote and, therefore, does not constitute an established past
practice of contracting out.

Noting that the contracting out of bargaining unit work is a
negoti abl e subject under EERA, CSEA argues that the record
clearly establishes that a tinely request to negotiate the
District's contracting out decision was made by CSEA, and denied
by the District.

CSEA further asserts that the record establishes that it did
not waive, in the District Rights article of the CBA, its right
to negotiate over the subject of contracting out the District's
transportation-services. Cting PERB precedent, CSEA notes that

a contractual waiver of the right to bargain nust be clear and

“I'n her decision, the ALJ interpreted the CBA District
Rights article language giving the District the authority to
"contract out work, which may lawfully be contracted out"” and
found that the neaning of the word "lawfully" within the
provi sion was unclear with respect to the |awful bargaining
obligations of the enployer under the EERA. .Accordingly, the ALJ
concl uded that those |awful bargai ning obligations had not been
wai ved by CSEA through this |anguage. CSEA did not offer this
interpretation to the ALJ in its post-hearing briefs, and does
not advance it in the instant appeal pending before the Board.
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unmi st akabl e, and argues that the |anguage of the CBA District
Rights_articl e is overly broad and cannot be considered a waiver
of the specific right to negotiate over the contracting out of
transportation services. Furthernore, CSEA argues that testinony-
of fered by various wi tnesses establishes that the topic of
contracting out transportation services was never fully di scussed
by the parties, nmuch less a waiver of CSEA's right to negotiate
over that subject. Therefore, there is no clear indi cation of
the nutual intent of the parties at the time agreenent was

r eached oh the District Rights article of the CBA the

consi deration of which is a primary rule of contract
interpretation.

In response, the District readily admts that it contracted
out transportation services and refused CSEA' s demand to bargain
over the decision to do so. The District clains its action was
| awf ul because the District Rights article of the CBA expressly
aut horizes the District's actions, constituting a clear and
unm st akabl e wai ver by CSEA of its right to negotiate over the

subject. The District asserts that the Board in Goleta Union

School District (1984) PERB Decision No. 391 (C&oleta USD) found

simlar language to be a valid express waiver. The District also

refers to a decision by a PERB ALJ, Alvord Unified School

District (1983) PERB Decision No. HO- U199 (Alvord USD). in whi ch

a sinilar findi ng was reached.

The District also asserts that the parties' bargaining

hi story and past practice with regard to contracting out

10



transportation services support a finding of contractual waiver
in this case.
DI SCUSSI ON

An enpl oyer violates the EERA duty to negotiate in good
faith when it unilaterally changes an established practice or
policy affecting a subject within the scope of representation
wi t hout affording the exclusive representative with notice and a
reasonabl e opportunity to negotiate the matter. (Paj,aro Val | ey

Unified School District. (1978) PERB Decision No. 51.) The Board

has held that when an enpl oyer's decision to contract out work
turns upon | abor costs, the decision is within the scope of

representation. (State of California (Departnent of Personnel

Adm ni stration) (1987) PERB Deci sion No. 648-S.)

In this case, it is clear that the District's decision to
contract out its transportation services was an attenpt to |ower
| abor costs associated with the salaries and benefits of the
classified unit énployees in its transportation department.. The
District acknow edges that it steadfastly refused to negotiate
this decision despite witten and oral demands for bargaining
from CSEA on May 6 and June 3. The District admts that in June
1993, it unilaterally contracted out all pupil transportation and
vehi cl e mai nt enance services fornerly provided by unit enpl oyees.

VWhile the District concedes that it did not negotiate with
CSEA, it argues that negotiations were not required because CSEA

expressly waived its right to bargain the subject in the parties

CBA. The Eistriét clains that the provision in Article 1V,
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section 4.1 of the 1990-1993 CBA, which permts the District to
"“contract out work, which may be lawfully contracted for"
constitutes a "clear and unequi vocal" waiver by CSEA of the right

to bargain regarding decisions to contract out. (San Mateo Gty

School District (1980) PERB Decision No. 129.)

CSEA, by contrast, rejects the claimof waiver. |t contends
that the District has not produced evidence of either clear and
unm st akabl e contract | anguage, or behavior indicating an intent
by CSEA to waive its bargaining rights over the subject.

This case turns on the interpretation of the disputed
contact |anguage. The issue before the Board is whether the CBA
| anguage in question gives the District the right to decide to
contract out a specific area of work, transportation services,

W t hout further negotiations with CSEA. Restating the issue, the
Board nmust deci de whether the |anguage of the CBA constitutes a
wai ver by CSEA of the right to negotiate over the District's
specific decision to contract out transportation services.

Initially, it is inportant to note that the parties have
negoti ated over the subject of contracting out work. The result
of those negotiations is enbodied within the | anguage of the
District Rights article of the CBA, a managenent rights cl ause
whi ch reserves the rights of managenent to take certain actions
and make certain decisions. Under the terns of a broad
managenent rights clause "the enpl oyer nay not be required to
bar gai n about sone changes upon which, in the absence of such

cl ause, he m ght otherw se be conpelled to bargain.” (E kouri
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-and El kouri, How Arbitration Wrks (4th ed. 1985) p. 479.) W
al so note that the parties' CBA contains a "zipper" clause at
Article XXV, "Conpletion of Meet and Negotiation," under which
CSEA "expressly waives" the right to negotiate over any subject
"referred to or covered in this Agreenent.”

The California Cvil Code provides guidance in the
interpretation of contractual |anguage. Cvil Code section 1638
states, in part:

| NTENTI ON TO BE ASCERTAI NED FROM LANGUAGE.
The | anguage of a contract is to govern its
interpretation, if the |anguage is clear and
explicit, and does not involve an absurdity.
Additionally, Cvil Code section 1641 states, in pari:
EFFECT TO BE G VEN TO EVERY PART OF CONTRACT.
The whole of a contract is to be taken
together, so as to give effect to every part,
if reasonably practicable, each clause
hel ping to interpret the other.

The Board follows this guidance in determ ning whether
cont r act | anguage constitutes a wai ver of the right to bargain.
A waiver of the right to bargain will not be lightly inferred.
For the District to denonstrate contractual waiver it nust Show
clear and unni st akabl e contract | anguage waiving CSEA's right to

bar gai n. (Los Angel es Community College District (1982) PERB

Deci sion No. 252.) \When contract 1anguage is anbi guous, the
Board may exam ne bargaining history for evidence of a conscious
abandonnent of the right to bargain over a particular subject.

(Colusa Unified School District (1983) PERB Decision No. 296
(Colusa WSD'.) |
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Applying this CGvil Code guidance and Board precedent to the
instant matter, the Board concludes that the | anguage of the
contract is clear and explicit in giving the District the right
to nmake the decision to contract out transportation services; and
t hat the | anguage in gquestion constitutes a clear and
unm st akabl e wai ver by CSEA of the right to negotiate over fhe
subj ect of that deci sion.

Turning to the actual |anguage of the CBA, sections 4.1 and
4.2 affirnithe District's power and authority to direct and
manage the operations of the District. Specifically  t he
District's "exclusive right" to make certain determ nations and
t ake ceftain actions is item zed, including the exclusive right
to "contract out work, which may lawfully be contracted for."

Mor eover, the Di strfct's exerci se of these powers and rights
"shall be limted only by the specific and express terns" of the
CBA. Since the CBA contains no express limting terns and
further negoti ati ons of the subject have been waived in

Article XXV, the parties have agreed that the District's right to
contract out work is to bé eXercised broadly. The clear and
explicit nmeaning of this contract |anguage is that the District
has the right to nmake the decision to contract out a specific
area of work, transportation services, w thout engaging in

negoti ati ons with CSEA over that decision

CSEA' s argunent that this contract |anguage is too broad and
non-specific to indicate its intent to waive its right to

negoti ate over the contacting out of transportation services is
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without merit. First, as noted above, the ordi nary neani ng of
the words of the disputed | anguage is clear and unanbi guous. The
parties' agreenent in CBA section 4.2-that the powers and rights
given the District in section 4;1 may be limted only by specific
terms of the CBA, indicates a clear agreenent that those powers
are broad and unlimted in the absence of any express contractual
limtation. No such limtation of the power to contract out mork
is included in the parties' CBA  Second, under the rules of
contract interpretation, the intent of the parties is to be
ascertained fromthe contract |anguage itself, if it is clear and.
explicit. The language in question here.is clear and explicit.
Third, to find that this language is too broad to allow the
‘District to contract out a specific area of work, such as
transportation services, would essentially render the |anguage
meani ngl ess and ineffective, since presumably no contracting out
of specifié wor k coul d occur pursuant to this |anguage. In
accordance with Gvil Code section 1641, the Board avoids an
interpretation of contract |anguage which |eaves a provision

W t hout effect. (R verside Community College District (1992)

PERB Deci sion No. Ad-229.) As noted in 1 Wtkin, Summary of
California Law (9th ed. 1987) Contracts, section 690, page 623:
"An interpretation which gives a reasonable, |awful and effective
meaning to all the terns is preferred to an interpretation which
| eaves a part unreasonable, unlawful or of no effect." The

| anguage of the parties' CBAis clear and explicit, it affirns

the intent of the parties that it not be interpreted as limted,
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and to interpret it as argued by CSEA would leave it wthout
effect.® |

The Board concludes that the disputed |anguage clearly gives
the District the right to decide to contract out transportation
services, and constitutes a clear and unm st akabl e wai ver by CSEA
of the right to negotiate over the District's decision.
Therefore,.the Eistrfét did not violate EERA section 3543.5(a),
(b) and (c) when it refused to negotiate with CSEA over t hat
deci sion. ®

As noted above, the Board nay exam ne bafgaining history to
determine if a waiver should be found in contract |anguage it

finds to be anbi guous. (Colusa USD.) In this case, the Board

finds the disputed | anguage to be clear and unanbi guous and,
therefore, a review of bargaining history is unnecessary. The
Board notes, however, that the record contains no bargai ni ng

hi story evidence to suggest that the Board's interpretation of
the contract |anguage here is incorrect. CSEA nmade severa
unsuccessful attenpts during negotiations prior to 1993 to nodify

the contracting out |anguage contained in CBA Article IV. CSEA

°Simlarly, the AL)'s interpretation of the word "lawully"
in the CBA | anguage to include the enployer's |awful bargaining
obl i gations under EERA woul d render the |anguage neani ngl ess and
ineffective. The language itself is the product of a |awful EERA
bargai ni ng process. The word "lawfully" clearly refers to | ega
restrictions beyond the EERA bargaining obligation.

®The Board notes that the question of the |awful ness under
t he Education Code of contracting out transportation services is
bei ng pursued by the parties in a separate legal action in the
courts. The Board's decision here addresses the District's right
with regard to contracting out which is determned to be |awful.
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al so attenpted to expand t he parties' 1992-93 reopener
negotiations to include a proposal to elimnate what CSEA
described as "the language in the District R ghts article which
addresses the district's right to contract.” In the sanme
reopener negoti ati ons, CSEA proposed elimnation of CBA

section 25.1, which expressly waives the right to negotiate over
any subject referred to in the CBA.  Though not dispositive, this
bargaining history is clearly not inconsistent wwth the Board's
finding that the CBA Article |V |anguage unanbi guously gives the
District the right to make the decision to contract out
transportation services, and constitutes a clear and unni st akabl e
wai ver by CSEA. ’

Finally, the conplaint issued in this case alleges that the
District also violated EERA séct ion 3543.5(a), (b) and (c) by
refusing to negotiate with CSEA over the effects of its decision
to contract out transportation services. Wile under the
| anguage of the CBA the District had no obligation to negotiate
with CSEA over the decision itself, the effects of that decision
on matters within the scope of representation are negoti abl e.

(M. Diablo Unified School District (1983) PERB Deci sion

No. 373.) The record here clearly establishes that the District
offered to negotiate with CSEA over the effects of its decision.

In the negotiating sessions which followed the parties continued

"The Board finds it unnecessary to consider the other
argunents raised by the parties. However, CSEA is correct in
noting that the Goleta USD case cited by the District is
i napposite, and that the Al vord USD decision of a PERB ALJ is
non- precedenti al and nonbi nding on the Board.
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to dispute the need to engage in negotiations over the District's
decision, but it is apparent that sdrre | evel of effects
negoti ati ons occurr-ed and were ultimately concluded. As a
'.r‘esult, there is insufficient evidence to support a concl usion
t hat .the District yi ol ated the EERA by r-efus.i ng to.engage in
bar gai ni ng dver the effects of its decision to contract out
transportation servi ces. |
ORDER
The conplaint and unfair practice charge in Case

No. LA-CE-3396 are hereby DI SM SSED.

Menmbers Garcia and Johnson joined in this Decision.
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