STATE OF CALI FORNI A
DECI SI ON OF THE
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N
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N
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California Teachers Association by Rosalind D. Wl f, Attorney,
for M. San Jacinto College Faculty Association, CTA/ NEA
Before Caffrey, Chairman; Johnson and Dyer, Menbers.
DECI SI AND DER

JOHNSON, Menber: This case is before the Public Enpl oynment
Rel ati ons Board (Board) on appeal by Anthony Gabriel Vasek
(Vasek) of a Board agent's dism ssal (attached) of his unfair
practice charge. Vasek filed an unfair practice charge all eging
that the M. San Jacinto Cbllege Faculty Associ ation, CTA/ NEA
(Associ ation) breached the duty of faif representati on nandat ed
by section 3544.9 of the Educational Enploynment Rel ations Act

(EERA) with regard to various grievances filed by him conduct

whi ch was alleged to violate EERA section 3543.6(b).' After

'EERA is codified at Government Code section 3540 et seq.
Section 3544.9 states:

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative for
the purpose of neeting and negotiating shal
fairly represent each and every enployee in
the appropriate unit.



i nvestigation, the Board agent disn ssed the charge for failure
to establish a prinma facie case.

The Board has reviewed the entire record in this case,
including the original and amended unfair practice charge,
the warning and dism ssal letters, Vasek's appeal, and the
Associ ation's opposition to the appeal. .The Board finds
the warning and dismissal letters to be free of prejudicial
error and adopts themas the decision of the Board itself.

The unfair practice charge in Case No. LA-CO 664 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chai r man Caffrey and Menber Dyer joined in this Decision.

EERA section 3543.6 states, in pertinent part:

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.
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. STATE OF CALIFORNIA : PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

A,

Los Angeles Regional Office
3530 Wilshire Bivd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

Cct ober 25, 1995

Ant hony Gabriel Vasek

Re: DI SM SSAL AND REFUSAL TO | SSUE COMPLAI NT, Unfair Practice
Charge No. LA-CO 664, Anthony Gabriel Vasek v. M. San
Jacinto College Faculty Association. CTA NEA

Dear Dr. _Vasek:

I n the above-referenced charge, filed on July 5 1995, you allege
that the M. San Jacinto College Faculty Association, CTA NEA
(Associ ation) denied you the right to fair representation

guar ant eed by CGovernnent Code section 3544.9 of the Educati onal
ggﬁlgoyé?gglt Rel ations Act (EERA) and thereby viol ated EERA section

| indicated to you, in ny attached letter dated Septenber 14,
1995, that the above-referenced charge did not state a prina
facie case within PERB s jurisdiction. You were advised that, if
there were any factual inaccuracies or additional facts which
woul d correct the deficiencies explained in that letter, you
shoul d anend the charge. You were further advised that, unless
you anended the charge to state a prina facie case or withdrew it
rior to Septenber 25, 1995, the charge woul d be di smssed. |
ater extended that deadline.

On Cctober 17, 1995, you filed an anended charge, including 58
exhibits (Athrough Nand 1 through 44). It is still not
apparent fromthe amended charge, however, how the Association's
grievance-rel ated conduct since January 5, 1995, was arbitrary,
discrimnatory or in bad faith. You allege that on Cctober 13,
1995, glou were informed that the Association had reorgani zed and
enacted new policies to ensure that its nmenbers would be fairly
and adequately represented. It is not apparent fromthe

Associ ation's alleged reorgani zati on and new polici es, however,
how its previous grievance-related conduct was arbitrary,
discrimnatory or in bad faith. | amtherefore di sm ssi n? t he
charge, based on the facts and reasons contained in this letter
and ny Septenber 14 letter.

R ght to Appeal

Pursuant to Public EnPI o%nent Rel ati ons Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
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sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actua Ig received by the Board itself
before the close of business (5 p.m) or sent bK t el egraph
certified or Express United States nail postnmarked no |ater

than the last date set for filing. (Cal. Code of Regs., tit. 8§,
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is:

Publ i c Enpl oynent Rel ati ons Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinely aPpea! of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
days following the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).) :

[ Vi .
Al'l docurments authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"
must acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docurment will be considered properly "served' when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed. . . .

Extensjion of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the tine required for filing the docunent.
The request nust indicate good cause for and, if known, the
B05|t|on of each other party regarding the extension, and shall

e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Final Date

|f no appeal is filed wthin the specified time limts, the
dismssal will becone final when the tine |imts have expired.

Si ncerely,

ROBERT THOWVPSON
Deputy Ceneral GCounsel

THOVAS J. ALLEN
Regi onal Attorney

At t achnent



-. STATE OF CALIFORNIA : PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213)736-3127

Septenber 14, 1995

Ant hony Gabriel Vasek

Re: WARNING LETTER, Unfair Practice Charge No. LA-CO 664,
Ant hony Gabriel Vasek v. M. San Jacinto Col |l ege Faculty
Associ ation. CTA NEA

Dear Dr. Vasek:

In the above-referenced charge, filed on July 5, 1995, you allege
that the M. San Jacinto Col | ege Faculty Associ ation, CTA NEA
(Association) denied you the right to fair representation
guaranteed by Governnent Code section 3544.9 of the Educati onal
Errplgoyér(rgg\t Rel ations Act (EERA) and thereby viol ated EERA section
543. :

M/ investigation of the charge reveals the follow ng facts.

You are enpl oyed by the M. San Jacinto Community Col | ege

Dstrict (Dstrict) as a full-tinme faculty nenber, in aunit for
whi ch the Association is the exclusive representative. O August
26, 1994, you br ou?ht suit against the Dstrict and the
Association. On July 5, 1995, ?/ou filed the present charge

agai nst the Association, as well as a separate charge agai nst the
Dstrict. '

The present charge appears to allege five instances of
Associ ation conduct wthin the six nonths before the charge was
filed (January 5, 1995 to July 5, 1995).

1. Until on or about January 16, 1995, the Association failed
~ to informyou about the existence of EERA and PERB.

2. On or after January 19, 1995, the Association failed to take
corrective action concerning the District's refusal to allow
you to speak at a faculty workshop.

3. In "Spring 1995" the Association failed to take corrective
action concerning your "oppressive teaching schedul e."

4, Oh or about May 4, 1995, the Association indicated that it
was "tenpted' to take action concerning the docking of your
pay but ultimately "did nothing."

5. The Association "recently" again "did nothing" concerning a
di sciplinary action taken agai nst you. .
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Based on the facts stated above, the charge does not state a
prima facie violation of EERAw thin PERB s jurisdiction, for the
reasons that follow

EERA section 3541.5(a)(1) states that PERB “shall not . . .
[i]ssue a conplaint .based upon an alleged unfair practice
occurring nore t han six nont hs ﬁrlor to the filing of the
charge." Because the present charge was filed on July 5, 1995,
any Associ ation conduct prior to January 5, 1995, is out'si de
PERB s jurisdiction.

In the charge, you argue that this six-nmonth limtation shoul d
not apply to you because you "did not becone aware of the

exi stence of the EERA and PERB" until January 16, 1995. PERB has
hel d, however, that the six-nonth [imtation is nmandatory and
Jur|sd|ct|onal (California State University. San D ego (1989)
PERB Deci sion No. 718-H _Calexico Unified School D str E)strlc 1989)
PERB Decision No. 754.) Your |ack of awareness of EERA and PERB
thus cannot give PERB authority over Association conduct prior to
January 5, 1995.

As Charging Party, you allege that the Associ ation, as your
excl usive representative, denied you the right to fair
representation guaranteed by EERA section 3544.9 and thereby
viol ated section 3543.6(b). The duty of fair representation
i nposed on the exclusive representative extends to grievance
handling. (Fr n T h Lation (1980) PERB
Deci si on No. 125; her f L An Llin (1982)
PERB Deci si on No. 258.) It does not, however, extend to '
extracontractual matters. (California State Enployees

Lation risi) (1989) PERB Decision No. 733-S.) PERB has
specifically held that the duty does not require an exclusive
representative to advise an enpl oyee accurately concerning ri hts
and duties pertaining to the exercise of |egal renedi es outsi '
of the collective bargaining agreenent. ((alifornia State
Enpl oyees Association (Gohen) (1993) PERB Decision No. 980-S.)
In the present case, it appears that infornation about the
exi stence of EERA and PERB was an extracontractual matter outside
t he scope of the duty.

In order to state a prima facie violation of this duty,

Charging Party nmust show that the exclusive representatlve S
conduct was arbitrar discrimnatory or in bad faith. In Uiited
Teachers_of Los Angel es (Collins). PERB stated in part:

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnent in handling a grievance does not
constitute a breach of the union's duty.
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A uni on naﬁ exercise its discretion to
determ ne how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
Aunion is also not required to process an
enpl oyee' s grievance if the chances for
success are m ni nal .

In order to state a.Frina facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:

“. .. nmust at a mninmuminclude an assertion
of sufficient facts fromwhich it becones
apparent how or in what manner the excl usive
representative' s action or inaction was
without a rational basis or devoid of honest
judgnent." [Reed District Teachers

Associ ation, CTA NEA (Reyes) (1983) PERB
Deci sion No. 332, p. 9]

In the present case, it is not apparent fromthe charge what the
Associ ation coul d and shoul d have done through the grievance
process since January 5, 1995. Specifically, it is not apparent
what you requested the Association to do, how the Associati on
responded to any request, and what the contractual basis for any
gri evance woul d have been. Moreover, it is not apparent how the
Associ ation's grievance-rel ated conduct was arbitrary,
discrimnatory or in bad faith.

For these reasons the charge, as presently witten, does not
state a prinma facie case. |If there are any factual inaccuracies
inthis letter or additional facts which would correct the
deficienci es expl ai ned above, please anend the charge. The
anended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge,
contain all the facts and all egations you wi sh to nake, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the original
proof of service nust be filed wth PERB. If | do not receive an
amended charge or w thdrawal fromyou before Septenber 25, 1995,
| shall dismss your charge. |f you have any questions, please
call nme at (213) 736-3542.

Sincerely,

Thomas J. Allen
Regi onal Attorney



