STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD

BONNI E DEHLER,
Charging Party, Case No. SF-CE-432-H

V. PERB Deci si on No. 1148-H

REGENTS OF THE UNI VERSI TY OF

April 12, 1996
CALI FORNI A,

Respondent .

Appearance: Bonnie Dehler, on her own behal f.
Before Caffrey, Chairman; Johnson and Dyer, Menbers.
DECI SI ON AND ORDER

JOHNSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal of a Board agent's dism ssa
(attached) of an unfair practice charge filed by Bonnie Dehler
(Dehler). In her charge, Dehler alleged that the Regents of the
Uni versity of California violated section 3571 of the Higher

Educat i on Enpl oyer - Enpl oyee Rel ations Act (HEERA)! by:

'HEERA is codified at Government Code section 3560 et seq..
Section 3571 states, in pertinent part:

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enployees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynment or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.



(1) failing to properly naintain her payroll and personne
records; (2) inproperly closing a grievance; and (3) failing to
provi de information.

The Board has reviewed the entire record in this case,
i ncluding Dehler's original and amended unfair practice charge,
the warning and dism ssal letters and Dehler's appeal. The Board
finds the warning and dism ssal letters to be free of prej udi ci al
error and adopts themas the decision of the Board itself.

The unfair practice charge in Case No. SF-CE-432-H is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chai rman Caffrey and Menber Dyer joined in this Decision.

(¢) Refuse or fail to engage in neeting and
conferring with an exclusive representative.

(dy Dominate or interfere with the formation
or administration of any enpl oyee

organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organization in
preference to another. However, subject to
rul es and regul ati ons adopted by the board
pursuant to Section 3563, an enpl oyer shal
not be prohibited frompermtting enployees
to engage in neeting and conferring or

consul ting during working hours w thout |oss
of pay or benefits.
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Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

January 11, 199 6
Bonni e Dehl er

Re: Unfair Practice Charge No. SF-CE-432-H Bonnie Dehler v.
Regents of the University of California
D SM SSAL AND REFUSAL TO | SSUE COVPLAI NT.

Dear Ms. Dehler:

You filed the above-referenced charge on (ctober 11, 1995. The
charge alleges the University of California (University) violated
HEERA section 3571(a), (b), (c¢) and (d) by: (1) Failingto
properly maintain the payroll and personnel records; (2)

I nproperly closing a grievance; and (3) failing to provide

i nformati on.

| indicated to you, in ny attached letter dated Decenber 15,
1995, that the above-referenced charge did not state a prinma
facie violation of HEERA. You were advised that, if there were
any factual inaccuracies or additional facts which would correct
the deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you amended the
charge to state a prima facie case or withdrew it prior to
Decenber 29, 1995, the charge woul d be di smssed. On Decenber
21, 1995, | granted your request to extend your deadline to
January 8, 1996.

O Januarx 8, 1996 you filed an anended char ge. Althou?h t he
amended charge provides additional facts, it does not allege any
facts which would alter the prinmary conclusions of the Decenber
15 letter. For this reason, and as explained nore fully bel ow,
your charge is di sm ssed.

First, the allegation that the University m smanaged your payr ol
records is untinely under HEERA § 3563.2(a). As explained in the
Decenber 15 letter, an alleged unfair practice which occurred or
whi ch you reasonably shoul d have had know edge of before April
11, 1995 is time barred. The anmended charge does not present
additional facts regarding this allegation, but nerely concl udes
the allegations in the original charge should not be tine barred
because the all eged m sconduct has not been corrected. The
statute of limtations period began runni ng when you | earned of
the University's alleged unfair practice, and therefore that part
of your charge is dismssed as untinmnely.
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Second, the allegation that the University retaliated agai nst you
by closing your grievance is not factually supported. The
Decenber 15 letter, explained the original charge failed to
provi de facts denonstrating the University |nproPerIy_cIosed your
grievance. The anmended charge reiterates the allegations of the
original charge, and alleges the University shoul d have contacted
¥ou bef ore proceedi ng when Eberhart transferred responsibility

or your grievance to Popyack. As | indicated to you in the
Decenber 15 letter, ny examnation of the collective bargaining
agreenent did not reveal any provision requiring the University
to contact you in the event your union representative transferred
responsibility for your grievance to another union
representative. The anended charge does not establish the
University acted contrary to the parties' collective bargaining
ggreeneng. Thus, with regard to this allegation the charge is

| sm ssed. '

Third, the allegation that the University failed to provide
information to you does not ﬁresent facts denonstrating a prina
facie viol ation of HEERA  The anended charge di sputes the
Decenber 15 letter's characterization of your requests for
information as "individual enployee requests," because the
requests were made as a part of your grievance. However

regardl ess of the characterization, the University's obligation
under HEERA § 3570 extends only to the exclusive representative,
and not to an individual enployee. As explained in the Decenber
15 letter, whether another statute inposes a duty on the
University to provide you with the requested information is
beyond the scope of this letter, and not within the jurisdiction
of the Public EnFonnent Rel ation Board. Accordingly, wth
regard to this allegation the charge is di smssed.

R ght to Appea

Pursuant to Public EnPIo%nent_Re[ations Board regul ations, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent bK t el egraph
certified or Express United States nail postnarked no |ater
than the last date set for filing. (Cal. Code of Regs., tit. 8§,
sec. 32135.) Code of Avil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynent Rel ations Board
1031 18th Street
Sacranento, CA 95814
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If you file a tinely aPpea[ of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty (2%% cal endar
days following the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al docurments authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent wi |l be considered properly "served' when personally

del ivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ensi on of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, must be inwiting and filed with the
Board at the previously noted address. request for an..
extension nust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
B03|t|on of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Fi nal Date

If no appeal is filed within the specified time limts, the
dismssal will become final when the tine limts have expired.

Si ncerely,

ROBERT THOWVPSON
Deputy CGeneral Counse

Tamy L. Sansel
Regi onal Attorney

At t achnent
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Decenber 15, 1995
Bonni e Deni er

Re: Unfair Practice Charge No. SF-CE-432-H Bonnie Dehler v.
Regents of the University of California
WARNI NG LETTER

Dear Ms. Dehler:

You filed this charge on Cctober 11, 1995. The charge all eges
the University of California (University) violated HEERA section
3571(a), 1b), (c) and (d) by: (1) Failing to properly maintain
the payrol | and personnel records; (2) inproperly closing a
grievance; and (3) failing to provide information. M

I nvestigation reveal ed the information summari zed bel ow

The University enpl oys Bonnie Dehler as an admnistrative
assistant | at the University of California Press (Press). The
Aneri can Federation of State, County and Minicipal Enpl oyees
(AFSOME) represents Dehler. On May 10, 1993, Dehler filed a
grievance alleging fraud and m smanagenent of her payroll and
personnel records. In connection with that grievance, Dehler
made various requests for information throughout 1993, and 1994.
Dehler alleges the University failed to properly respond to these
requests.

AFSCME s Bob Dietrich represented Dehler until Septenber of 1994.
AFSCVE' s Howard Eberhart represented Dehler until sonetine in
1995, when he inforned the University that AFSOME s Ceor ge
Popyack woul d be handling Dehler's case. On March 30, 1995,
Patricia Donnelly, of the University's Enpl oyee and Labor

Rel ati ons Representative Personnel Services, wote to George
Popyack and I ndicated that Dehler's grievance was resol ved based
on the Step 1 response. The letter explai ned,

Encl osed is a copy of nost recent
correspondence to M. erhart indicating
that the settlenent | had proposed woul d be
W thdrawn after March 10, 1995, and that the
grievance would resune with a Step 2 neeting
to be scheduled no |ater than March 27, 1995.
| contacted your office on March 22, 1995,
because | had not heard fromyou or M.
Eberhart about scheduling a Step 2 neeting.
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| spoke to gour assistant and reiterated the
March 27, 1995 Step 2 deadline. She assured
me that either she or you woul d get back to
me by March 27, 1995. As of the day of this
letter | have yet to hear fromher or you.
Therefore, Ms. Dehler's grievance is resol ved
based on the Step 2 response.

On April 11, 1995, Dehler objected to the resol ution of her
grievance. Dehler alleged the University was not authorized to
contact Popyack wi thout a witten letter de3|%nat|ng hi mas her
representative. Dehler argued when changi ng her representative
on a previous occasion the University required a witten
confirmation of the change.*?

As an initial matter, under HEERA section 3563.2(a) the board may
not issue a conplaint based on an alleged unfair practice
occurring nore than six months prior to the filing of the charge.
Dehler filed this charge on Cctober 11, 1995. Thus, any al | eged
unfair practice which occurred or which Dehl er reasonably shoul d
have had knomjed?e of before April 11, 1995, is tine baried.?
Therefore the allegation regarding the University's m spanagemnent
of Dehler's payroll and personnel records is dismssed.

Dehl er contends she |earned for the first tinme on April 11, 1995,
that the Lhiversity consi dered her grievance resolved. Dehler

al so contends she [earned on April 17, 1995, that the University
did not conply with her |atest docunment request. Therefore, the
i ssues within the six-nmonth statute of limtations period

i nclude: (1) the closing of Dehler's grievance, and (2) the
failure of the University to conply wth Dehler's [atest

i nformati on request.

The allegation regarding the closing of the grievance is the
theory of discrimnation. The charge alleges the University
di scrimnated agai nst Dehler by inproperly closing her grievance.
To denonstrate a violation of HEERA section 3571(a), the charging

'0n Novenber 14, 1994 the University requested witten
confirmation of the change of representatives fromBob Detrich
to Howard Eberhart.

>The charge provides information .covering a tine period from
19 84 to the present. :

%Even if this allegation was not tinme barred, it does not
present a prima facie discrimnation violation under the test
descri bed bel ow.
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party nmust show that: (1) the enpl oyee exercised rights under
HEERA; (2) the enployer had knowl edge of the exercise of those
rights; and (3) the enployer inposed or threatened to inpose
reprisals, discrimnated or threatened to discrimnate, or
otherwise interfered with, restrained or coerced the enpl oyees
because of the exercise of those rights. (Novato Uni fied School
District (1982) PERB Decision No. 210; Carlsbad Unified School
District (1979) PERB Decision No. 89; Departnent of Devel opnenta
Servi ces (1982) PERB Decision No. 228-S; California State
University (Sacranento) (1982) PERB Decision No. 211-H")

Al t hough the timng of the enployer's adverse action in close
tenporal proximty to the enployee's protected conduct is an

i mportant factor, it does not, wthout nore, denonstrate the
necessary connection or "nexus" between the adverse action and
the protected conduct. (Mreland El enentary_School Distrjct
(1982) PERB Decision No. 227.) Facts establishing one or nore

of the follow ng additional factors nmust al so be present:

(1) the enployer's disparate treatnent of the enployee; (2) the
enpl oyer's departure from established procedures and standards
when dealing with the enployee; (3) the enployer's inconsistent
or contradictory justifications for its actions; (4) the

enpl oyer's cursory investigation of the enployee's m sconduct;

(5 the enployer's failure to offer the enployee justification at
the tinme it took action or the offering of exaggerated, vague, or
anbi guous reasons; or (6) any other facts which m ght denonstrate

the enpl oyer's unlawful notive. (Nov Unified School District,
supra; North Sacramento_School District (1982) PERB Deci sion
No. 264.)

This charge fails to present any facts denonstrating the closing
of Dehler's grievance was a retaliatory act. Article 6, Section
H 2.c. of the parties collective bargaining agreenent requires
the University to schedul e and convene a Step 2 neeting within 15
cal endar days of receipt of the Step 2 appeal. Dehler's

gri evance was held in abeyance at Step 2 until March 10, 1995.

On February 28, 1995, Donnelly wote to Eberhart requesting

Eberhart accept or reject a proposed settlenent agreenent. That
letter indicated if Eberhart, "chose to reject the proposal or to
not respond by March 10, the Step 2 neeting will be reconvened

wi thin 15 days, or by March 27, 1995." As Donnelly's March 30,
1995, letter indicates, the March 27, 1995, deadline was not net.
After examning this tineline, it appears the University foll owed
the parties' CBA when resolving Dehler's grievance at Step 1.

Dehl er contends even if the March 27, deadline was appropriate,
the University should have contacted Eberhart instead of Popyack.
Dehl er alleges the University should not have all owed Eberhart to
hand over the handling of Dehler's grievance to Popyack w t hout
written confirmation fromDehler. M exanination of the parties
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(BA did not reveal any provision requiring such witten

aut hori zation fromDehler. For these reasons, as presently
witten, this charge does not state a prinma facie violation of
HEERA section 3571(a).

The charge further alleges the University viol ated HEERA by
refusing to adequately respond to Dehler's requests for
information. HEERA § 3570 inposes a duty upon enpl oyers to neet
and confer with its enpl oyees' exclusive representatives. Wth
that statutory obligation is the duty on the part of the enployer
to supply information to the enpl oyee organi zation. (See
California Faculty Associ ation (1987) PERB Deci sion No. 613-H)
Under HEERA, the enployer's duty to provide infornation does not
extend to individual enployee requests such as Dehler's.?
A$C2EEER?Iy’ this charge does not present a prima facie violation
0

For these reasons the charge, as presently witten, does not
state a prinma facie case. |If there are any factual inaccuracies
inthis letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anend the charge. The
amended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge,
contain all the facts and al | egations you wi sh to nmake, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the original
proof of service nust be filed with PERB. [If | do not recelve an
amended charge or withdrawal fromyou before DECEMBER 29. 1995. |
shall dismss your charge. |f you have any questions, please
call nme at (213) 736-7508.

Si ncerely,

Tammy L. Sansel
Regi onal Attorney

“This letter addresses only the University's obligations
under HEERA, and does not address statutory rights or obligations
|nPosed by the California Public Records Act, or the Freedom of
I nformation Act.



