STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD

ROBERT 0. AUNE,
Charging Party, Case No. SF-CE-1842

V. PERB Deci si on No. 1161
SANTA ROSA JUNI OR COLLEGE, June 26, 1996

Respondent .

Appearances: Robert 0. Aune, on his own behalf; School and
Col | ege Legal Services by Noel J. Shummay, Attorney, for Santa
Rosa Juni or Col | ege.
Before Caffrey, Chairman; Garcia and Dyer, Menbers.
DECI SI ON

DYER, Menber: This case conmes before the Public Enpl oynent
Rel ati ons Board (Board) on appeal froma Board agent's dism ssa
(attached) of Robert 0. Aune's (Aune) unfair practice charge. As
anended, the charge alleged that the Santa Rosa Juni or Coll ege

(Santa Rosa JC) violated section 3543.5 of the Educati onal

Enpl oyment Rel ations Act (EERA)! by negligently misrepresenting

IBERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. EERA section 3543.5 provides:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.



Aune's options for early retirenent.

The Board has reviewed the entire record in this case,
including Aune's original and amended unfair practice charge, the
war ni ng and dism ssal letters, Aune's appeal, and the Santa Rosa
JC s response thereto. The Board finds the Board agent's warning
and dismssal letters to be free fromprejudicial error and
adopts themas the decision of the Board itself in accordance
with the follow ng discussion.

DI SCUSSI ON

Aune alleges that the Santa Rosa JC negligently m sinforned
himregarding the effect that early retirenment would have on
retirement benefits. The Board agent correctly found that the
Santa Rosa JC s alleged conduct did not violate the EERA. Absent
a violation of the EERA, the Board cannot exercise any authority
regardi ng the anmount of Aune's retirement benefits. As noted by
the Board agent, Aune's claimis better suited to another forum

W note, however, that we cannot reach the nerits of Aune's

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to nmeet and negotiate in
good faith with an exclusive representative.

(d) Domnate or interfere with the formation
or adm nistration of any enpl oyee

organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organization in
preference to anot her.

(e) Refuse to participate in good faith in
the inpasse procedure set forth in Article 9
(comencing with Section 3548).
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charge. The Board has no authority to issue a conplaint on any-
unfair practice charge filed nore than six nonths after the
events giving rise to the charge. (EERA section 3541.5(a)(1)ﬁ
Los Angeles Unified School District (1983) PERB Deci sion

No. 311 at p. 6.)2 Aune's allegations concern events occurring
nmore than six nonths before he filed the charge. The Board
therefore lacks jurisdiction to issue a conplaint on those
al | egati ons.
ORDER
The unfair practice charge in Case No. SF-CE-1842 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chairman Caffrey and Menmber Garcia joined in this Decision.

2Section 3541.5 states, in relevant part:

[T]he board shall not do either of the
fol | ow ng:

(1) Issue a conplaint in respect of any
charge based upon an alleged unfair practice
occurring nore than six nonths prior to the
filing of the charge.






STATE OF CALIFORNIA PETE-WILSON, Governor

" PUBLIC EMPLOYMENT RELATIONS BOARD e

T.

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 557-1350

Decenber 26, 1995

Robert 0. Aune

Re: DI SM SSAL OF UNFAI R PRACTI CE CHARGE REFUSAL TO | SSUE
COVPLAI'NT
Robert 0. Aune v. Santa Rosa Junior Col | ege
Unfair Practice Charge No. SF-CE-1842

Dear M. Aune: .

The above-referenced unfair practice charge, filed on Cctober 2,
and anended on Decenber 14, 1995, alleges that the Santa Rosa
Junior College Dstrict (Dstrict) unlawfully induced Robert O.
Aune to acceﬁt an early retirement w thout informng of
conditions that adversely affected his retirenent credit. This
conduct is alleged to violate Governnment Code section 3543.5 of
the Educational Enploynment Rel ations Act (EERA).

| indicated to you, in ny attached |etter dated Decenber 6, 1995,
that the above-referenced charge did not state a prima facie
case. You were advised that, 1f there were any factua

| naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should amend the
charge. You were further advised that, unless you anended the
charge to state a prinma facie case or withdrew i1t prior to
Decenber 15, 1995, the charge woul d be di sm ssed.

On Decenber 14, 1995, Charging Party filed a first amended
charge. Aune alleges that the msinformation provided to him
about the effect of his early retirement on his retirenent
benefits, cane fromD strict admnistrators who did not understand
the District's own policies on early retirenment. Aune reasonably
relied on the msrepresentations fromthe D strict admnistrators

because they originated with the person in charge of D strict

personnel policies. Mreover, Aune alleges that he was justified
In relying on these msrepresentations to his detrinment. He
woul d not have retired at the tinme he did if the infornation
given to himhad been correct. Aune further alleges that his
attenpt to address the issue of his retirement benefits through
the grievance procedure was futile because the procedure does not
culmnate in binding arbitration and because hi s union
representatives |acked the conviction to carry his grievance
forward. Finally, Aune questions the undersigned s citation of
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Educati on Code sections in the Decenber 6, 1995 |letter to the
~effect that such provisions prohibit md-year retirements.

The new al l egations fail to state a prina facie violation or cure
the deficiencies stated in the Decenber 6, 1995 letter. The
thrust of the newallegations is the contention that the D strict
. can be held liable for the negligent msrepresentati ons upon
- which Aune reasonably relied to his detrinment. Wiile these facts
may state a valid theory for a contract or tort claim the Public
Enpl oynent 'Rel ati ons Board (PERB) has no jurisdiction over such
clains, as noted in the undersigned' s Decenber 6, 1995 |etter.
(Gov. Code, sec. 3541.5(b); _Oxnard School D strict (1988) PERB
Dec. No. 667 [no jurisdiction to enforce contracts or Education
Code provisions, since such jurisdiction lies with the tria
courts of Californial.) The undersigned s assertions as to the
| egal effect of the Education Code, even if incorrect, have no
bearing on the instant case.' The undersigned's duty is to .
determne whether the facts allgged state a prinma facie violation
only of those statutes which PERB has the duty to enforce; wth
respect to the instant case, the EERA  (1d.) For the reasons
preV|ousE% stated, there appears to be no unfair practice over
whi ch PERB has jurisdiction. Aune's allegations that the
grlevance_procedure was a futile process do not cure any of the
eficiencies of the charge, including the charge's |ack of
tinmeliness and PERB' s |ack of jurisdiction over the subject
nmatter of the charge.

Therefore, | amdismssing the charge based on the facts and
{easons stated above and those contained in ny Decenber 6, 1995
etter.

Right to Appeal

Pursuant to Public EnPIo¥nent Rel ations Board regul ations, you
may obtain a reviewof this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Ca. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies

! The undersigned intended to convey the thought that the
Educati on Code provisions apparently were the cause of Aune not
receiving the full retirenent service credit to which he would
ot herwi se have been entitled had he retired in accordance with
t hose provi si ons.
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of such appeal nust be actual Ig recei ved by the Board itself
before the close of business (5 p.m) or sent bK t el egr aph,
certified or Express United States nail postnarked no |ater
than the |last date set for filing. (Cal. Code of Regs., tit. 8§,
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynment Rel ati ons Board

1031 18th Street
Sacranent o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five

. copies of a statement in opposition within twenty (20) cal endar
-days follow ng the date of service of the appeal. (Ca. Code of
Regs., tit. 8, sec. 32635(b).) -

Service

Al docurents authorized to be filed herein must al so be "served
upon all parties to the proceeding, and a "proof of service"
nust acconpany each copy of a document served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
document will be considered properly "served' when personally

delivered or deposited in the first-class mail, postage paid and -
properly addressed.

: i

A request for an extension of time, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three (3) cal endar days before
the expiration of the time required for filing the docunent.

The request nust indicate good cause for and, if known, the
B05|t|on of each other party regarding the extension, and shall -
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Fi nal Date

|f no appeal is filed within the specified tine limts, the
dismssal will become final when the tine limts have expired.

Si ncerely,

RCBERT THOWPSON
Deputy Ceneral Counsel

DONN G NQZA
Regi onal Attorney

At t achnent

cc: Noel Shunway



STATE OF CALIFORNIA . PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

CRET A,

A San Francisco Regional Office

177 Post Street, 9th Floor
San Francisco, CA 94108-4737
(415)557-1350

Decenber 6, 1995

Robert 0. Aune

Re:  WARN NG LETTER
Robert 0. Aune v. Santa Rosa Junior Col | ege
Unfair Practice Charge No. SF-CE- 1842

Dear M. Aune:

The above-referenced unfair practice charge, filed on Cctober 2,
1995, alleges that the Santa Rosa Junior College D strict
(Dstrict) unlawful 'y induced Robert 0. Aune to accept an early
retirement without informng of conditions that adversely
affected his retirenment credit. This conduct is alleged to

vi ol ate Government Code section 3543.5 of the Educati onal

Enpl oynment Rel ati ons Act (EERA).

| nvestigation of the charge revealed the follow ng. Robert O.
Aune had been enpl oyed by the College as a nenber of the faculty
prior to his retirenent I1n the spring of 1994. He is a nenber of
the bargaining unit exclusively represented by the All Faculty
Associ ation (Association). The Dstrict and the Associ ation are
parties to a collective bargaining agreenent which contains an
early retirement option. An enployee choosing early retirenent
receives full fringe benefits until their 65th birthday, which

at 65.
Article 24, section 24.1. A 3 states:

‘then converts to the same package received by enpl oyees retiring

It is the responsibility of each potentia
early retiree to carefully eval uate hi s/ her
personal economc situation with respect to
the State Teachers Retirenent System and
other retirenent incone prior to applying for
early retirenent. Once the signed
Appl 1 cati on and Agreenent Forn(s) are
approved by the President and the Board of
Trustees, the decision to resign and retire
may not be rescinded. Candidates for early
retirement are encouraged to consult an STRS
advi sor and pursue all other advisory sources
that will clarify their personal financia
situation upon retirenent.
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The District also maintains a policy allowng for a reduced
wor kl oad whereby the D strict contributes to State Teachers
Retirement System (STRS) an anount based upon a salary that woul d
have been palid had the enpl oyee been enployed full tine. The
"District recites in its agreenents with engloyees to conply with
the provisions of Education Code section 22724 and 87483.

I n Septenber 1993, Aune approached the District personnel office
. to discuss a md-year retirenment in connection with his reduced
wor kl oad agreenment. Aune wanted to retire at the end of January
because he did not turn 60 until February 11, 1994. Aune wanted
to receive full STRS benefits based on retirenment at age 60.
Aune was told that he could work on a special project through
January and retire on February 1, 1994. Relying on this

i nformation, Aune attenpted to retire as of February 1, 1994.
However, four nonths |later, he was told that his m d-year
retirement was not authorized by the reduced workl oad agreenent
and that he had violated his contract with the District. As a
result, Aune lost retirenment credit and other benefits under the
reduced wor kl oad agreenent. Md-year retirenents are apparently
prohi bited by Education Code section 22724 and 87483 and/ or

D strict policies.

Aune filed a grievance challenging the forfeiture of his
retirenment benefits on Septenber 16, 1994. The D strict rejected
the grievance on March 22, 1995. Aune's exclusive representative
declined to take the matter to arbitration, explaining its
reasons in a letter to Aune dated April 28, 1995.

Based on the facts stated above, the charge as presently witten
fails to state a prima facie violation of the EERA for the
reasons that follow

Gover nnent Code section 3541.5(a) states that the Public

‘Enpl oynent Rel ations Board (PERB) "shall not . . . issue a
conplaint in respect of any charge based upon an all eged unfair
practice occurring nore than six nmonths prior to the filing of
the charge."

PERB has hel d that the six nmonth period comrences to run when'the
charging party knew or shoul d have known of the conduct giving
rise to the alleged unfair practice. (Regents of the University
of California (1983) PERB Dec: No. 359-H)

The charge was filed on Cctober 2, 1995. Therefore, the charge
woul d not be tineI%, I f Aune knew or shoul d have known of the

al l eged viol ation before April 2, 1995. In determ ning whether
to issue a conplaint, the undersigned is required to accept the
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charging party's allegations as being true. ( Jua ified

School District (1977) PERB Dec. No. 12.)

The charge alleges that in the |last week in May 1994, Aune was
infornmed by the District that since he retired in md-year he had
violated his contract and woul d not be eIiPibIe for full
retirement benefits. The charge further alleges that Aune filed
a grievance over the dispute on Septenber 16, 1994, which the
Dstrict rejected on March 22, 1995. The Association notified
Aune by letter dated April 28, 1995 that it would not arbitrate
‘the matter. The EERA does permt the statute of limtations
period to be tolled during the tinme. in which a grievance on the
matter i s being pursued under the grievance nmachinery of the
appl i cabl e col I ective bargai ning agreenent. (Gv. Code, sec.
3541.5(a).)

The charge appears to be untinely. At |east three nonths passed
between the tine Aune discovered that the Dstrict was clalimng
that he had violated his early retirenent contract. The charge
was filed on Cctober 2, 1995, or nmore than four nmonths, after
Aune was infornmed that his grievance would no | onger be
processed. Therefore, nore than seven nont hs passed during which
Aune's grievance was not being tolled and thus nore than the six
nonths permtted by EERA' s statute of |imtations.

Even assumng the charge were tinely filed, the allegations of
the fail to state a prinma facie violation of the EERA. Aune
alleges that the Dstrict breached its inplied covenant of good
faith and fair dealing and that it .is barred by Pronissory
estoPpeI fromasserting that Aune forfeited his full retirenent
benefits because Aune relied in good faith on the erroneous
information he received that led himto believe that a md-year
retirenent was permssible. However, this type of claimis in
essence an attenpt to enforce a contractual agreenment with the
District. The jurisdiction provisions of the EERA prohibit
.actions brought before PERB to enforce such agreenents, which do
not involve unfair practices as defined by the EERA. (Qv. Code,
sec. 3541.5(b).)

Aune does allege that the Dstrict refused to nedi ate or
arbitrate the natter. However, this does not denonstrate a
violation of the EERA. The exclusive representative has the
exclusive right to determne whether to elevate a grievance to
arbitration. (Castro Valley Unified School District (1980) PERB
Dec. 149.) |If the exclusive representative does not arbitrate
the matter, the enployer cannot be conpelled to arbitrate the
gri evance.
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Mediation is not a process statutorily guaranteed to individual
enpl oyees. Medi ation under the EERA S inpasse procedures is a
right only available to the exclusive representative as _
bar gai ni ng a?ent for enployees in an appropriate bargaining unit.
Violations of the duty to bargain may not be raised by individua
enpl oyees. (xnard School District (1988) PERB Dec. No. 667.)

For these reasons the charge, as presently witten, does not
state a prima facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anmend the charge. The
anmended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge,
contain all the facts and al | egations you wi sh to make, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the original
proof of service nust be filed wwth PERB. If | do not recelive an
amended charge or wi thdrawal fromyou before Decenber 15. 1995. |
shall dismss your charge. |f you have any questions, please
call me at (415) 557-1350.

Sincerely,

DONN G NCZA
Regi onal Attorney



