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DECI SI ON

JOHNSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal of a Board agent's
di sm ssal (attached) of an unfair practice charge filed by the
Uni versity Professional and Techni cal Enpl oyees, CWA Local 9119,
AFL-CIO (UPTE). In its charge, UPTE alleged that the Regents
of the University of California (University) violated section

3571(a), (b) and (c) of the Hi gher Educati on Enpl oyer - Enpl oyee
Rel ati ons Act (HEERA)! when it unilaterally changed the health

'HEERA is codified at Government Code section 3560 et seq.
Section 3571 provides, in pertinent part:

It shall be unlawful for the higher education
enpl oyer to do any of the foll ow ng:



care benefits policy wthout giving UPTE an opportunity to
bargai n over the change.

The Board has reviewed the entire record in this case,
i ncluding UPTE s unfair practice charge, the warning and
dismssal letters, UPTE s appeal and the University's response
thereto. The Board finds the Board agent's warning and di sm ssa
letters to be without prejudicial error and adopts themas the
decision of the Board itself.

UPTE' S APPEAL

On appeal, UPTE argues that the Board agent erroneously
concluded that the University had a policy which permtted
certain annual adjustnents to heélth care benefits. UPTE
contends that the University has a proposal on the table in
their negotiations for their first contract that would permt
the University to unilaterally adjust health care benefits each
year. UPTE argues that health benefits are a mandatory subject
of bargaining and until negotiations for a new contract are

conpleted, the University may not alter health benefits.

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
thi s subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to engage in neeting and
conferring with an exclusive representative.
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UPTE al so asserts that it was not afforded a fair
opportunity to anend its charge. On June 3, 1996, after
receiving the Board agent's dismssal letter, UPTE sent a letter
to the Board agent in which it requested that the dism ssal be
wi t hdrawn and that it be permitted to file an anended charge.

The Board agent denied the request on June 6, 1996.

In response, the University aséerts that it has a |ong-
standi ng practice of nmaking certain annual adjustnents to health
care benefits. The University argues that proposals made to UPTE
| during bargaining are irrelevant to determning the paranmeters of
the status quo. Until the parties reach agreenent on a contract,
an enpl oyer does not relinquish its right to act in accordance
with the established past practice.

DI SCUSSI ON

A unil ateral change in terns and conditions of enploynent

within the scope of representation is, absent a valid defense, a

per se refusal to negotiate. (NLRB v. Katz (1962) 369 U.S. 736

[50 LRRM 2177]; Pajaro Valley Unified School District (1978) PERB

Decision No. 51 (Pajaro Valley).) = To establish an unl awf ul
uni l ateral change, the charging party nust denonstrate that:

(1) the enployer breached or altered the parties' witten
agreenent or own established past practice; (2) such action was
taken without giving the exclusive representative notice or an
opportunity to bargain over the change; (3) the change is not
nmerely an isol ated breach of the contract, but anpbunts to a

change of policy (i.e., has a generalized effect or continuing



i npact upon bargai ning unit nmenbers' terns and conditions of
enpl oynent); and (4) the change in policy concerns a matter

Wi thin the scope of representation. (Gant Joint Union High

School District (1982) PERB Decision No. 196; Pajaro Valley.)

In order to determ ne whether a unilateral change has
occurred, the charging party nmust establish that the enployer
altered the status quo by departing fromthe terns of the
parties' contract or the established past practice. There is no
contract in existence between the parties in this case because
t hey have not conpleted negotiations for their initial contract.
Therefore, UPTE nust show that the University departed fromthe
est abl i shed past practice when it altered health care benefits
and the University's contribution rate.

In Pajaro Valley, the Board recognized the "dynam c status
gquo"” concept in federal labor law. That concept instructs that
change can be a normal part of the pattern of conduct between an

enpl oyer and a union. As the Board stated in Pajaro Valley:

VWil e Katz prohibits disturbance of the
status quo during negotiations, the NLRB has
hel d that the "status quo" against which an
enpl oyer's conduct is evaluated nust take
into account the regular and consistent past
patterns of changes in the conditions of

enpl oynent. The NLRB has held that changes
consistent with such a pattern are not
violations of the "status quo.”" [CGtation

p. 6.]
In the health benefit plan open enrollnment information
di stributed to enpl oyees, the University explained that the
University's contribution toward an enpl oyee's selected health
pl an is adjusted each year to reflect health plan changes and
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costs assessed by the health carriers. To state a prim facie
case, UPTE nust allege facts which denonstrate that the
University departed from the established practice when it made
the adjustnents in health care benefits for the Novenber 1995
open enrol | ment.

The basis of UPTE' s argunent is that the University did not
have a policy concerning health benefits because the parties had
not conpleted negotiations for their first contract. UPTE argues
that, in fact, the University nmade a proposal at the bargaining
table to permt it to nmake these annual adjustnents
to the health benefits. UPTE contends that health benefits are
a mandat ory subject of bargaining and until negotiations for a
new contract are conpleted, the University may not alter health
benefits.

The Board has held, however, that an enployer, by its
negoti ati ng conduct, does not relinquish its right to act in

accordance with the established past practice. (Mdesto Gty

School s (1983) PERB Decision No. 347.) Wiile the University nust
continue to negotiate with UPTE over the mandatory subject of
health benefits, it may act in accordance with its past practice
of adjusting health benefits until the parties have conpleted
negotiations for their first contract or they have conpleted

i npasse procedures. UPTE has failed to allege facts which
denonstrate that the University's actions in adjusting health

care benefits and the University's contribution rate were



contrary to the established past practice. Accordingly, this
argunment is without nerit.

UPTE al so conplains that it was not afforded a fair
opportunity to anend its charge. After receiving the Board
agent's dismssal letter, it wote to the Board agent asking her
to withdraw the dismssal of the charge and permit it to file an
amended char ge.

The warning letter sent to UPTE prior to the issuance of the
dismssal letter clearly states that if the charging party notes
any deficiencies, it nust file an anended charge by a specified
date. UPTE responded by sending a letter to the Board agent
prior to the specified deadline which stated in part, "we do not
bel i eve an anmended charge is warranted or necessary and we ask
that you proceed immediately with the issuance of a Conplaint."

UPTE provi des no explanation on appeal for its assertion
that it did not have a fair opportunity to anend its charge.
Accordingly, this argunent is rejected.

ORDER

The unfair practice charge in Case No. SF-CE-445-H is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Chai rman Caffrey and Menber Garcia joined in this Decision.
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! .
STATE OF CALIFORNIA |’ . PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

May 28, 1996

James E. Eggl eston

Eggl eston, Siegel & LeWtter
1330 Broadway, Suite 1700
Cakl and, CA 94612

Re: DI SM SSAL OF UNFAI R PRACTI CE CHARGE/ REFUSAL TO | SSUE
COVPLAI NT '
Uni versity_and Professional Enployees, CMA_LOQaI 9119 v. The
Regents of the University of California
Unfair Practice Charge No. SF-CE-445-H

Dear M. Eggl eston:

The above-referenced unfair practice charge, filed February 27,
1996, alleges that The Regents of the University of California
(University) wunilaterally changed the health care benefits policy
wi thout giving the University and Professional Enployees (UPTE)
an opportunity to bargain over the changes. This conduct is

all eged to viol ate Governnent Code sections 3571(a), (b) and (c¢)
of the Hi gher Education Enpl oyer-Enpl oyee Rel ations Act (HEERA)

| indicated to you, in ny attached letter dated May 14, 1996,
that the above-referenced charge did not state a prinma facie
case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anmended the
charge to state a prima facie case or mnthdreM/lt prior to May
21, 1996, the charge woul d be dism ssed.

| did not receive either an amended charge or a request for
withdrawal. | am however, in receipt of your letter dated May
20, 1996, which states in part, "we do not believe an anended
charge is warranted or necessary and we ask that you proceed
imediately with the issuance of a Conplaint

The May 20, 1996 letter asserts that pending the outconme of
negotiations, the University may not alter the health care
benefits provided by any of its contracted insurance carriers,
nor may the University alter the cost of each health plan it
provides. UPTE contends that such Open Enroll nent nodifications
are unilateral changes in violation of the EERA
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The mere changing of benefits or cost does not establish a
uni l ateral change. Wiwether a unilateral change has occurred is
measur ed by conparing the action taken to the status quo
established by a contract or past practice. (California State
University (1995) PERB Decision. No. 1093.) As no contract

exl sts, arging Party nust denonstrate that the University has
altered its past practice with regard to health care benefits and
costs.

In Pajaro-Valley Unified School D strict (1978) PERB Deci si on No.
51, PERB recogni zed the "dynamc status quo"” concept in federa

| abor |aw. That concept instructs that change can be a nornal
part of the pattern of conduct between an enpl oyer and a uni on.
As the Board noted in Pajaro:

Wil e Katz prohibits disturbance of the status
quo during negotiations, the NLRB has held that
~the "status quo" against which an enpl oyer's
conduct is evaluated nust take into account the
regul ar and consi stent past patterns of changes
in the conditions of enploynent. The NLRB has
hel d that changes consistent with such a pattern
are not violations of the "status quo."

The University has a long standing policy on contributions to
health care premuns. That policy clear K provi des for open
enrol I ment on a yearly basis and states that the University's
contributions will be near or equal to the premuns of the

| onest -costing HMO.  Charging Party fails to provide any evidence
of a contrar% witten policy or past practice. Any changes made
in the health benefits provided to University enpl oyees and any
nodi fications in costs, are consistent with the University's past
practice of reevaluating health care costs and benefits on a
yearly basis.

| amtherefore dismssing the charge based on the facts and
reasons contained herein and in ny May 14, 1996 letter.

R ght to Appeal

Pursuant to Public EnPIo¥nent Rel ati ons Board regul ati ons, you
may obtain a reviewor this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Ca. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent bz t el egraph
certified or Express United States nmail postnarked no |ater
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than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Avil Procedure section 1013 shall apply.
The Board's address is:

Publ ic Enpl oynent Rel ations Board
1031 18th Street
Sacranento, CA 95814

If you file a timely aPpea[ of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in-opposition within twenty (Zgg.calendar
days followi ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).) .

rvice
Al'l docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"
must acconpany each copy of a docunment served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8§,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personal |y :
delivered or deposited in the first-class nmail, postage paid and
properly addressed.

EXtension of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. ‘request for an
extension nust be filed at |east three (3) calendar:days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and, if known, the

BOS|t|on of each other party regarding the. extension, and shall
- be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Final Date

|f no appeal is filed within the specified tine limts, the
dismssal will becone final when the tine limts have expired.

Si ncerely,

ROBERT THOVPSON
Deputy General Counsel

Kristin L. Rosi
Regi onal Attorney

At t achnent

CC:



. . i . .
STATE OF CALIFORNIA " PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
BN B 3530 Wilshire Bivd., Suite 650

: Los Angeles, CA 90010-2334
(213) 736-3127

May 14, 199 6

James E. Eggl est on
1330 Broadway, Suite 1700 .
Cakl and, CA 94612 :

Re:  WARN NG LETTER _
Uni versity_and Professional Enployees. OM Local 9119 v. The -

Regents of the University_of lifornjia
Unfair Practice Charge No. Sk CE-445-H

Dear M. Eggl eston:

The above-referenced unfair practice charge, filed February 27,
1996, alleges that The Regents of the University of California
(Wniversity) unilaterally changed the health care benefits palicy
W thout giving the University and Professional Enployees (UPTE)
an opportunity -to bargain over the changes. This conduct is
aIIe%ed to violate Government Code sections 3571(a), (b) and (c)
of the H gher Education Enpl oyer- Enpl oyee Rel ations Act (HEERA).

| nvestigation of the charge revealed the following. The

Uni versity offers a conprehensive heal th benefits package to its

enpl oyees. The University's health benefits package offers, on
-an annual basis, the opportunity to choose between health

mai nt enance organi zations (HMJ s), fee-for-service plans, and

poi nt -of -servi ce plans: During 1995, enployees coul d choose from

among six HMO s, two fee-for-service plans, and one point-of -

servi ce pl an.

Each Novenber, the University holds an open enrol |l ment peri od,

during which time enpl oyees have the option to choose which

health care plan to participate in. Enployees may select a new
- plan or remain with their current coverage. .

On or about Cctober 24, 1995, UPTE was inforned by the University
of the upcom ng Novenber open enrollnent period. This letter
noted the proposed health benefit prograns avail able to enpl oyees
during this enrollment period.

On or about Cctober 27, 1995, UPTE made a witten demand on the
Uni versity to bargain over the proposed changes in health
benefits and the 1 ncreased cost to enpl oyees.
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On or about Novenber 1, 1995, the Uhiversity opened enrol | nent
for health care benefit prograns. Each enployee was provided a
packet of information that described the open enrollnent period
and process, and outlined the cost and benefit changes in each of
- the prograns provided. On page 6 of this packet, under the
headln% "Enpl oyee's Monthly Cost," the University explained its
contribution to the health care premuns, as follows:

The maxi num UC contributions are set close to

the price of the |lowest cost HMO plan, which
varies fromyear to year. Your nonthly cost is
based on the difference between the cost of your
pl an and UC s maxi num contri butions. Your

nmedi cal plan cost will go up, down, or remain

the sane as a result of these two changi ng
factors. . . . Cenerally, UCcontributions are
set so that -there is at |[east one HVD pl an at
~each major UC location with no cost to enpl oyees.

| f you want one of the nore expensive plans you
wi Il need to pay the difference in premum The
amount UC contributes is also subject to state
appropriation, which may change or be discontinued
in future years. :

On or about Novenber 30, 1995, the University responded to UPTE s
demand for bargaining with a witten refusal to bargain over

heal th care benefits changes. The University stated that it

consi dered the changes in health benefits ‘and cost to be a matter
of the status quo, thus not requiring negotiations prior to

| npl enent at i on. Additionally, the University noted that it does
not offer different health plans to different enployee groups or
or gani zat i ons. _

Based on the facts stated above, the charge as presently witten,
fails to state a prina facie violation of HEERA, for the reasons
stated bel ow. : .

I n determ ning whether a party has viol ated section 3571(c) of
HEERA, the PERB utilizes either the "per se" or "totality of the
conduct" test, depending on the specific conduct involved and the
effect of such conduct on the negotiating process. (Stockton
Unified School _District (1980) PERB Dec. No. 143.) Unilatera
changes are considered "per se" violations if certain criteria
are net. Those criteria are: (1) the enployer inplenented a
change in policy concerning a matter within the scope of
‘representation, and (2) the change was i npl enented before the
enpl oyer notified the exclusive representative and gave it an
opportunity to request negotiations. (Malnut Valley Unified
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School District (1981) PERB Dec. No. 160; Gant Unified H gh
School District (1982) PERB Dec. No. 196.)

On page 6 of the packet provided to UPTE and all enpl oyees, the
University outlines its policy on contributions to health care
premuns. The University clearly states that its contribution
will be near or equal to, the premuns of the |owest-costing HVO
No evi dence has been provided by UPTE to denonstrate that this is
a new policy or the revision of a prlor.Ppllcy. Nor has evi dence
been provided that the University I1s failing to adhere to its
stated policy. Wthout such evidence, UPTE cannot establish that
the University has changed a policy within the scope of
representation.

For these reasons the charge, as presently witten, does not
state a prima facie case. |If there are any factual inaccuracies
inthis letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anmend the charge. The
amended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge,
contain all the facts and al | egati ons you wi sh to make, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the original
proof of service nust be filed with PERB. If | do not recelve an
amended charge or w thdrawal fromyou before May 21. 1996. |
shall dismss your charge. |If you have any questions, please
call ne at (213) 736-3008.

Si ncerely,

Kristin L. Rosi
Regi onal Attorney



