STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

JOHN SHEK

Charging Party, Case No. SF-CO 46-H

V. PERB Deci sion No. 1173-H
AMERI CAN FEDERATI ON OF STATE,
COUNTY & MUNI Cl PAL EMPLOYEES,
COUNCI L 57,

Cctober 31, 1996

Respondent .

Appearances: John Shek, on his own behal f; Beeson, Tayer &
Bodi ne by Joseph R Colton, Attorney, for American Federation of
State, County & Munici pal Enpl oyees, Council 57. :
Bef ore Garcia, Johnson, and Dyer, Menbers.
DECI SI ON

DYER, Menber: This case conmes before the Public Enpl oynent
Rel ati ons Board (Board) on appeal froma Board agent's di sm ssa
(attached) of John Shek's (Shek) unfair practice charge. As
anended, the charge alleged that the American Fedefation of
State, County & Minicipal Enployees, Council 57 (Federation)
breached the duty of fair represéntation mandat ed by section 3578

of the Hi gher Education Enpl oyer-Enpl oyee Rel ations Act (HEERA)
and thereby violated section 3571.1(b) of the HEERA, ' when it |

'HEERA is codified at Government Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3571.1 provides, in relevant
part:



failed to adequately pursue grievances against the University of
California at San Francisco.

_The Board has revi ewed fhe'éntire record in this case,
i ncludi ng Shek's original and amended unfair practice charge, the
warni ng and dismssal letters, Shek's appeal, and the
Federation's response thereto. The Board finds the warning and
dismissal letters to be free of prejudicial error and adopts them
as the decision of the Board itself.

ORDER

The unfair practice charge in Case No. SF-CO 46-H is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Garcia and Johnson joined in this Decision.

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

Section 3578 provides:

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative
shall represent all enployees in the unit,
fairly and inpartially. A breach of this
duty shall be deened to have occurred if the
enpl oyee organi zation's conduct in
representation is arbitrary, discrimnatory,
or in bad faith.
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STATE OF CALIFORNIA I' ' PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

August 5, 199 6

John Shek
Re: D SM SSAL OF UNFAI R PRACTI CE CHARGE REFUSAL TO | SSUE
CAOWPLAI NT

John Shek v. Anerican Federation of State. County and
Muni ci pal Enpl oyees. Council 57
Unfair Practice Charge No. SF-(0-46-H

Dear M. Shek:

The above-referenced unfair practice charge, filed on March 27,
1996 and amended on July 22, 1996, alleges that the Amrerican
Federation of State, County and Minicipal Enpl oyees, Council 57
(AFSOME) failed to fairly represent John Shek wth respect to his
termnation fromenploynent fromthe University of California,
San Francisco (University), and with respect to other natters.
This conduct. is alleged to violate Governnment Code section 3571.1
of the H gher Education Enpl oyer-Enpl oyee Rel ations Act (HEERA)

| indicated to you, inny attached letter dated June 20, 1996,
that the above-referenced charge did not state a prima facie
case. You were advised that, 1f there were any factua

| naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you amended the
charge to state a prina facie case or withdrew it prior to June
28, 1996, the charge would be dismssed. After two extensions of
time to file an anended charge were granted, an anended charge
was filed on July 22, 1996.

The anended charge alleges that AFSOME' s failure to arbitrate the
Novenber 1993 %rlevance i nvol ving the assault by the patient
escort is not barred by the six-nonth statute of limtations
because, despite having learned of the forfeiture of his
arbitration on July 5, 1995, Shek "tried to work with the Union
fromJuly 10, 1995 to Decenber 17, 1995." Shek clains that he
did not discover that AFSOME breached its duty of fair
representation until Decenber 18, 1995, when he filed a civi

surt alleging the breach. He further clains that processing of
the civil surt tolled HEERA's statute of |limtations.

Shek forfeited arbitration of the grievance involving the assaul t
because he chose not to appear before AFSCVE s review panel to
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present argunment for why the grievance should be arbitrated.
AFSCME' s policy is that appearance before this panel is required
in all cases. Shek was infornmed that AFSCME woul d not arbitrate
the grievance on July 5, 1996. The conclusory nature of the
claimthat Shek did not discover the breach of.- the duty of fair
representation until much later, in light of these circunstances,
provides an insufficient basis on which to conclude that the

. statute of limtations period did not comrence until Decenber 17,
1995. (Regents of the University of California (1983) PERB Dec.
No. 359-H [period commences when charging party reasonably should
have known of the conduct underlying the unfair practice].)

In addition, Shek's prosecution of a civil suit involving the"
sane claimcontained in this unfair practice charge does not toll
the statute of limtations. (Regents of the University of
California (1990) PERB Dec. No.” 826-H)

The amended charge further asserts that the undersigned' s June
20, 1996 letter fails to properly assess the allegations of the
charge and m sses the core of the case. Although Shek's argunent
in this regard could be better explained, the undersigned
understands it to be essentially as follows. The charge focuses
on the nost recent disputes involving Shek's June 30, 1995
pl acenent on investigative |eave w thout pay and his subsequent
term nati on based on the sanme underlying circunmstances. Shek has
clained that the termnation was in retaliation for his conplaint
to the California Departnment of Health Services regarding the
University's inproper X-ray procedures. Shek clainms here that
AFSCME has denonstrated hostility towards himwith regard to
these matters as denonstrated by AFSCME s (1) failure to follow
t hrough on his earlier grievance involving the assault, (2)
unreasonabl e delay in processing his |latest grievance, (3)
refusal to respond to his request that it require the :
University's production of patient daily |ogs, and (4) |ack of
?opdhfaith measured by the concept of the duty to bargain in good
al tn.

AFSCMVE's failure to follow through on his grievance involving the
assault fails to support Shek's claimof hostility. AFSCME
processed this grievance through the steps leading up to
arbitration. As noted in the undersigned s June 20, 1996 letter,
Shek refused to present the nerits of his case for arbitration
before AFSCME' s review panel (thereby forfeiting his case)
because he assuned that the panel had already deci ded agai nst

him In light of this, little or no inference can be drawn of
AFSCME' s personal aninmus toward Shek.
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AFSCMVE s delay in processing his latest grievance has not been
shown to be unreasonabl e. Shek's l|atest grievance was filed on
Novenber 27, 1995. AFSCOME sel ected an arbitrator on May 17,
1996, although it has not yet nade a decision whether to proceed
with the case. AFSCMVE gave notice to Shek of his right to appear
before the review panel on May 9, 1996. A decision has not yet
nmade as to whether or not the case will be taken to arbitration.?!
Shek contends that his arbitration nust be held with 180 days
according to the AFSOME- University nenorandum of understanding -
(M. However, he has not provided the specific | anguage of the
MU supporting this contention. AFSCMVE requested arbitration
within 180 days and it has not been alleged that AFSCME has
forfeited the grievance due to a lack of tinely processing.

Finally, the concepts of the statut or%/ duty to bargain in good
- faith and to provide information to the exclusive representative
do not apply to an individual enployee nmaking a claimof a breach
of the duty of fair representation. (See, e.g., Onard School
Dstrict (1988) PERB Dec. No. 667.) Therefore, AFSOME s failure
to provide Shek with patient |ogs that may support his grievance
or 1ts clained lack of diligence in processing his grievance, as
_evidenced by its "nerely going through the notions" or engagi ng
I n conduct anal ogous to surface bargai ning, do not serve to
denmonstrate that AFSCMVE has acted in an "arbitrary,
discrimnatory, or bad faith" manner towards Shek. Rocklin
Teachers Professional Association (1980) PERB Dec. No. 7.

Therefore, | amdismssing the charge based on the facts and
reasons set forth above and in ny June 20, 1996 letter.
Roaght to Appeal

Pursuant to Public En'PI o?qmant Rel ati ons Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Ca. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself

YInaletter to the undersigned fromAFSOVE s attorney, Joe
Col ton, dated July 29, 1996, AFSCQME indicates that Shek has been
i nformed that the review panel hearing has been reschedul ed to
AugustOI 17, 1996 and, by copying the letter to Shek, urges himto
att end.
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before the cl ose of business (5 p.m) or sent bz t el egr aph,
certified or Express United States nmail postnarked no | ater
than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Avil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street '
Sacranment o, CA 95814

If you file a tinely aPpeaI of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copi es of a statenment in opposition within twenty (20) cal endar
.days follow ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

[ Vi

Al docurments authorized to be filed herein nust al so be "served
upon all parties to the proceeding, and a "proof of service"

nust acconpany each copy of a docunent served upon a party or
filedwth the Board itself. (See Cal. Code of Regs., tit. 8,
~sec. 32140 for the required contents and a sanple form) The
document will be considered properly "served' when personally
delivered or deposited in the first-class nail, postage paid and
properly addressed. .

Extension of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) calendar days before
the expiration of the tine required for filing the docunent.
The request nust indicate good cause for and, if known, the
B03|t|on of each other party regarding the extension, and shall
- be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.) '

-Final Dat e

If no appeaf is filed within the specified tine limts, the
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dismssal will beconme final when the time limts have expired.
Si ncerely,

RCBERT THOWPSON
Deputy Ceneral Counsel

DONN G NCZA
Regi onal Attorney

At t achnment

cc: Joe Colton



STATE OF CALIFORNIA : I . . PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

LTy
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San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

June 20, 1996

John Shek

Re:  WARN NG LETTER _ :
John Shek v. Anerican Federation of State, County and .
Muni ci pal Enpl oyees, Council 57
Unfair Practice Charge No. SFE-QOO 46-H

Dear M. Shek:

The above-referenced unfair practice charge, filed on March 27,
1996, alleges that the Arerican Federation of State, County and
Muni ci pal EnRonees, Council 57 (AFSOWE) failed to fairly
represent John Shek with respect to his termnation from

enpl oynent fromthe University of California at San Franci sco
(University) as well as other matters. This conduct is alleged
to violate Governnent Code section 3571.1 of the H gher Education
Enpl oyer - Enpl oyee Rel ati ons Act (HEERA)

| nvestigation of the charge revealed the follow ng. Shek was
enpl oyed by the University as a Senior Radiol ogic Technol ogi st
for over eight years. He had received consistently good
pggfornance reviews. Shek was termnated on or about Cctober 26,
1995. '

On or about Novenber 10, 1993, during his break, Shek was

assaul ted by Christopher Busby, a patient escort. Shek received

mul ti pl e contusions and |acerations. He filed a grievance over

the natter and was initiallx represented by AFSCME.  The

Uni versity concluded that there was nmutual provocation and took
- sone unspeci fied disciplinary action against Shek as a result of

the incident. For this reason, the University denied Shek's

claimfor Wirker's Conpensation benefits. Shek requested that

AFSCMVE neet with the University regarding t he proposed

di sci pline. AFSCMVE did not respond.

In an unrelated matter, Shek wote to AFSCMVE in Decenber 1993
conpl aining that he had not been provided a retroactive 5% pay

i ncrease following his taking and passing a "fluoro" test
required by the University. AFSCME did not follow through on his
request. :

As a result of this matter and AFSCME s | ack of response
regarding the assault, Shek becane dissatisfied with AFSCVE' s
representation and inforned AFSCME that in the future he woul d be
represented in this matter by his private attorney, Paul Davis.
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Davis conplained to the University that a police report of the
assault incident indicated a possible crimnal history for Bushy
but the history was not provided to Shek. Through Davis, Shek
al so clained he had been threatened by Busby in the past. 1In a
| etter dated Decenber 29, 1993, Davis denanded that Busby be
termnated. The University refused. Around the sane tinme, Shek
requested that his shift be changed fromthe night to the day so
that he could avoid contact with Busby. He nade two such
requests to the University in Decenber 1993.

Ina letter dated January 3, 1994, Shek requested that AFSCME
provi de assistance with respect to the University's refusal to
change his shift. Apparently because AFSCME s response was too
slow, Shek utilized Davis to obtain a transfer to another shift.
However, as a result of the change, Shek suffered a $2.00 per
hour reduction in pay.

Davis represented Shek in the processing of the grievance
involving the assault. A Step 2.neeting was scheduled for May 9,
01994, Davis denanded, for a second tinme, the presence of a
Canpus Police officer at the neeting. At a Step 3 neeting, the
University clained that the grievance had not been appeal ed on a
tinely basis. Davis responded that the appeal was tinely and
that the University had been at fault in sending its response to
t he wong address. .

AFSCME el evated the grievance involving the assault to
arbitration by letter dated August 8, 1994, but did so at this
tinme only to preserve Shek's tinelines. AFSCME informed Davis
that the grievance would have to be reviewed by its Arbitration
Appeal s Panel. |In Novenber 1994, Shek notified AFSCME that he
- had chosen to have Davis represent himin the arbitration and
requested that the files be forwarded to Davis. In January 1995,
Davis wote to AFSCMVE responding to a request for information
about the case. Davis also indicated that he was unable to
supply AFSCME with an arbitrati on date because of the

Uni versity's lack of cooperation.

By letter dated March 9, 1995, Shek indicated that he was
refusing to attend a neeting wth AFSCME to ﬁresent reasons for
pursui ng his grievance because he believed the outcone regarding
whether to arbitrate the matter had been predetermned. Shek
conpl ai ned that he had been waiting 15 nonths for a decision on
whet her AFSOME woul d arbitrate the grievance and asserted that it
~was pointless for himto explain again why the case shoul d be
Bursued. Shek al |l eges that the Menorandum of Understandi ng (M)
etween the University and AFSCOME requires that grievances be
arbitrated wthin 180 days.
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Bg letter dated_N%y 8, 1995, Shek wote to AFSCME conpl ai ni ng
about being denied pay raises while others w thout significant
experience were being paid nearly as much as him AFSCME did not
respond. He would later claimthat the University discrimnated
agal nst hi mbecause he is Asian.

On or about June 22, 1995, Shek reported to work as usual. At
that tine he prepared to performhis customary assignnment of

adul t nvrning X-rays using a portable unit. Patient X-ray orders
are submtted by physicians on forns known as requisitions. Shek
proceeded to the station where he picked up his norning

requi sitions for chest X-rays. On this occasion, however, a
physician instructed himthat he needed an X-ray perfornmed and
devel oped i mmedi ately. Wien Shek conpleted this priority job, he
could find no one to deliver the filmfor devel opi ng because the
nurses were in the %rocess of changing shifts. Therefore, Shek
delivered the filmhinself and returned to deliver the prints to
t he thS|C|an who had requested it. As he was attenpting to
conplete his normal norning run, he encountered a further del ay
using the elevators. Wile detouring, he heard his supervisor,

Ji m Buescher paging himover the intercom Shek went to a .

t el ephone but was unsuccessful reaching Buescher because the |ine
was usy. Since being paged in this manner is highly unusual,
Shek believed it was critical that he get in contact with
Buescher to respond to the page. Consequently, Shek decided to
use his pa%ﬁr to | eave a nessage with Buescher to call the

t el ephone Shek was using. Wen Buescher did not return the page,
Shek paged hi magai n. il receiving no response, Shek went
back to his departnent.

Bef ore reaching Buescher's office, he realized he had left his
requi sitions and stopped to nmake a call to the receptionist at
the desk where he had left them Wile he was on the tel ephone,
Buescher cane out of his office and ordered Shek to drop
eyerythln? and cone talk to him Shek pleaded w th Buescher to
give himtive mnutes to collect his filnms. Buescher insisted
that they talk. Buescher proceeded to repeatedly adnoni sh Shek
for paging himsince it was against departnent policy. Shek was
previously unaware of such a policy.

The foll ow ng week, on June 29, Shek again reported to work in
the norning to performX-rays with the portable unit. He

di scovered that there were no requisitions at the front desk,

whi ch was unusual. A ong with the receptionist, Shek attenpted
to find the resident physician, wthout success. Then the
receptionist renenbered that there was a |log sheet listing the
patients needing X-rays. Using this information, Shek perforned
-the X-rays. :



"Warning Letter

SF- - 46-H
June 20, 1996
Page 4

Wien Shek returned to devel op the filns, Buescher saw hi mand
asked Shek where he had been. Shek responded that he had | ust
conpl eted his norning X-rays. Buescher accused Shek of |ying.
Buescher said he had possession of the requisitions and accused
hi mof X-raying patients w thout proper orders. Shek then
expl ai ned whi ch patients he had X-rayed and insisted they were
the correct ones. Buescher then screaned at Shek and again
accused himof lying. Buescher telephoned a secretary attenpting
~to confirmhis suspicions. The secretarK was uncooperati ve.
Shek then was able to denonstrate that the patients he had
X-rayed mat ched the requisitions which Buescher had. Shek al so
spoke with a hospital aide, Lenette, who confirmed Shek's story.
Buescher |ater attenpted to solicit a statenment fromLenette to
di scredit Shek, but she refused to cooperate.

Later that day, Buescher told Shek that Parrish Scarboro,
Technical Drector of the Departnent of Radiol ogy, wanted to see
him  Scarboro asked Shek of his version of what happened on June
22. Shek felt unconfortable with what he considered a vague
accusati on and asked that Buescher be required to put the
information in witing. Shek then left to continue his work.
Sonetine |ater, Buescher instructed Shek to return to see
Scarboro a second tine. During this second di scussion, Shek

| evel ed a nunber of accusations at Buescher because of what he
per cei ved as Buescher's unwarranted persecution of him  Shek
claimed that Buescher woul d schedul e his lunch hour at the end of
the day so he could leave early to go to St. Luke Hospital where
he had another job. Shek also clained that Buescher woul d cal

in sick, but report. to St. Luke's to work, and that Buescher al so
schedul ed hinself for unnecessary overtine.

The next da%, June 30, 1995, Shek reported for work. As he went
to pick up his requisitions, he saw Buescher taking them Shek
asked for them Buescher refused. Shek told Buescher that the
requi sitions were for Shek's patients not Buescher's. Buescher
responded that he was the supervisor. Shek told himit was
before his official duty tinme and that he was not under
Buescher's supervision until then. Shek reached for the

requi sitions but Buescher slapped his hand away. “Shek proceeded
to conplete his norning rounds using |abels assigned the

atients. These labels identified which patients needed X-rays
ut did not indicate any special instructions, as would appear on
the requisitions. For exanple, although the X-rays Shek
perfornmed were usually chest X-rays, on occasion they woul d be
for other parts, or, the requisition mght indicate the need for
~a greater dosage than nornmal. Later that day, Scarboro ordered
Shek honme and placed himon an investigative |eave. Shek clains
that Buescher ordered himto performthe X-rays w thout the

requi sitions and only the |abels. This, he clains, constituted
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an abnornaII% hazardous practice in violation of State |aw
because if the patients did not in fact need chest X-rays it
woul d have been necessary to repeat an X-ray of those patients to
get the correct part of the body,

Shek woul d later report this incident to the Radiation Health
Branch of the California Departnent of Health Services.

Fol  owi ng di scovery of this report, the University termnated
him The University responded to the Departnent of Health
Services indicating that Buescher did nake a practice of giving

| abel s to the responsible technol ogi st doi ng portabl e procedures,
instead of the requisitions, but that Buescher woul d indicate on
the | abel whether an X-ray other than of the chest was ordered.
The University claimed that there was no evidence of procedures
having to be repeated, although it acknow edged the risk of error
in the transfer of information fromthe requisitions. The

Uni versity reported that the aberrant practice was stopped.

Shek all eges that under University policy, investigative |eaves
~may be for no longer than 15 days. He requested that AFSCME file
a grievance over this on July 26, 1995. Wth the hel p of
Assenbl yman John Burton's office, Shek was returned to work on
August 7, 1995, but was denied all of the wages he clains were
-due him AFSCME would later tell himthat he could be nade whol e
if he prevailed in a grievance described imedi ately bel ow

On or about Cctober 26, 1995, the University termnated Shek.
Shek woul d cl aim anDn? other things, that the termnation was in
retaliation for his filing a conplaint with the Departnent of
Heal th Services. Shek was represented by AFSCME in a Skelly
hearing wth the University. On or about Novenber 27, 1995,
AFSQVE filed a %rievance on Shek's behal f challenging the
termnation. The grievance alleges that the termnati on was -
without just cause in violation of article 8, section A1l of the
.MU Shek alleges that the grievance was not filed within 30
days as required by the MOU.

AFSCME attended a step 2 neeting on the grievance, w thout a
successful resolution. The grievance was appealed to step 3 and
again the University denied the grievance. Thereafter, AFSCOMVE
filed an appeal requesting arbitration. Shek does not allege

! The MOU does state that grievances nust be filed "no |ater
than thirty (30) calendar days fromthe date the grievant or the
Union first becanme aware of, or should have becone aware of wth
the exercise of reasonable diligence, the alleged violation of
the Agreenent." (Enphasis added.)
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that the University has objected to this grievance on grounds of
| ack of tinmneliness.

On or about Decenber 18, 1995, Shek filed a civil suit agai nst
AFSCOME in the San Francisco County Superior Court alleging a
breach of the collective bargaining agreenent, breach of the duty
of fair representation, and several other theories. O or about
Decenber 26, 1995, Shek filed a civil suit against the University
In the same court challenging his termnation.

Ina letter to Shek, dated May 9, 1996, AFSCME informed Shek of
his right to appear before AFSCOME s Executive Board on June 7,
1996 to request that the nmatter proceed to arbitration. AFSCME
states in the letter that in all cases the enpl oyee nust nake a
presentation to the Executive Board before AF commts to
arbitrating a grievance.

Based on the facts stated above, the charge as presently witten
fails to state a prina facie violation of the HEERA for the
reasons that follow

Gover nnment Code section 3563.2(a) states that the Public

Enpl oynent Rel ations Board (PERB) "shall not . . . issue a
complaint in respect of any charge based upon an alleged unfair
practice occurring nore than six nonths prior to the tiling of
the charge.” PERB has held that the six nonth period comrences
to run when the charging party knew or should have known of the
conduct giving rise to the alleged unfair practice. (Regents of
the University of California (1983) PERB Dec. No. 359-Fl? The
charge was filed on March 27, 1996. |In order to be tinely,
aggeged-violations nmust have occurred on or after Septenber 27,
1995.

The claimthat AFSOME breached its duty of fair representation
with respect to the matters involving the assault, denial of pay
‘rai ses, denial of shift change, and the extended involuntary
investi?ative | eave are untinely because Shek knew or shoul d have
known of the conduct giving rise to the alleged unfair practice
prior to Septenber 27, 1996.

The only allegation in the charge involving a breach of the duty
of fair representation that is tinely concerns Shek's grievance
challenging the University's termnation of his enploynent.

PERB has held that a breach of the duty of fair representation
occurs when a union's conduct toward a nenber of the bargaini ng
unit is arbitrary, discrimnatory, or in bad faith. (Rocklin

Teachers Professional Association (1980) PERB Dec. No. 124.) In
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the context of ?rlevance handllng, PERB has defined the scope of .
the duty as fol

. . Absent bad faith, discrimnation, or
arbltrary conduct, nere negligence.or poor
j udgnent in handllng a grievance does not
constitute a breach of the union's duty.
[Gtations omtted.]

A uni on na% exercise its discretion to
determne how far to pursue a grievance in
"the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success aremninmal. [CQtations omtted.]
ELhited Teachers - Los Angeles (Collins)

1982) PERB Dec. No. 258.)

In addition, in order to show a prinma facie vi ol ati on i nvol ving a
breach of the duty of fair representation, the charging party
must present facts which would justify a finding that the union
acted without a rational basis or in a way that is devoid of
honest judgnent. ( Dstri Teacher iation. NEA
(Reyes) (1983) PERB Dec. No. 332.)

AFSCME filed a grievance on Shek's behal f chal | engi ng his
termnation, processed it through the pre-arbitration steps, and
it appeal ed the case to arbitration. AFSCMVE has a practice of
requiring all enployees seeking arbitration to nake a
presentation to Its Executive Board. The charge does not all ege
that AFSCME has nade any decision not to arbitrate the grievance.
The facts alleged in the charge, as well as the supﬁlenentary

: arlegatlons supplied by Shek, fail to denmonstrate that AFSCME has
-acted in an arbitrary, dlscrlnlnatory, or bad faith manner with
respect to the processing of Shek's grievance challenging his
term nation.

For these reasons the charge, as presently witten, does not
state a prina facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the

defici enci es expl ai ned above, please anmend the charge. The
amended charge should be prepared on a standard PERB unfair
practice char%e form clearly |abeled First Anended Charge,
contain all the facts and al | egations you wi sh to make, and.

be signed under penalty of perjury by the charging party. The
anmended charge nust be served on the respondent and the original
proof of service nust be filed with PERB. |If | do not recelve an
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anmended charge or w thdrawal fromyou before June 28, 1996, |
shall dismss your charge. |If you have any questions, please
call nme at (415) 557-1350.

Sincerely,

DONN G NQZA
Regi onal Attorney



