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Appearances: Van Bourg, Winberg, Roger & Rosenfeld by Stewart
Wei nberg, Attorney, for International Union of Operating
Engi neers, Crafts Miintenance Division, Unit 12; State of
California (Departnment of Personnel Adm nistration) by Paul M
St arkey, Labor Rel ations Counsel, for State of California
(Departnent of Transportation).
Before Caffrey, Chairman; Garcia and Johnson, Menbers.
DECI SI ON AND ORDER

JOHNSON, Menber: This case is before the Public
Enpl oynent Rel ati ons Board (Board) on appeal of a Board agent's
dism ssal (attached) of an unfair practice charge filed by the
I nternational Union of Operati ng. Engi neers, Crafts Mai ntenance
Division, Unit 12 (IUOE). In its charge, IUCE alleged that the
State of California (Departnment of Transportation) (State)

viol ated section 3519 of the Ralph C. Dills Act (Dlls Act)?! by

The Dills Act is codified at Government Code section 3512
et seq. Section 3519 provides, in pertinent part:

It shall be unlawful for the state to do any
of the foll ow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to



soliciting enployees to resign fromnenbership in the union.

The Board has reviewed the entire record in this case,
including IUCE' s unfair practice charge, the warning and
dism ssal letters, IUCE s appeal and the State's response
thereto. The Board finds the warning and dismssal letters to
be free of prejudicial error and adopts themas the decision of
the Board itself.

The unfair practice charge in Case No. S-CE-854-S is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chairman Caffrey and Menber Garcia joined in this Decision.

di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.
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STATE OF CALIFORNIA . . PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

i i

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

August 19, 1996

Stewart Wi nberg, Attorney-

Van Bourg, Weinberg, Roger & Rosenfeld
180 Grand Avenue, Suite 14 00

CGakl and, CA 94612

Re: NOTI CE OF DI SM SSAL AND. REFUSAL TO | SSUE COVPLAI NT
| nternational Union of Operating Engineers. Crafts
Mai nt enance Division, Unit 12 v. State of California
(Departnent of Transportation)
Unfair Practice Charge No. S CE-854-S

Dear M. Wi nberg:

| indicated to you, in ny attached letter dated July 25, 1996,
that the above-referenced charge did not state a prim facie
case. You were advised that, if there were any factua
i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended the
charge to state a prima facie case or withdrew it prior to August
5, 1996, the charge would be dism ssed. This deadline was

. subsequently extended to August 19, 1996 at your request.

| have not received either an anended charge or a request for

w t hdrawal , and you confirned by tel ephone on August 19, 1996
that an anended charge would not be filed. Therefore, | am
"dismssing the charge based on the facts and reasons contained in
my July 25, 1996 letter. _

Right to Appeal

Pursuant to Public Enploynent Rel ations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal mnust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph,
certified or Express United States mail postnmarked no |ater
than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is: ' :

Publ i c Enpl oynment Rel ations Board
1031 18th Street
Sacranment o, CA 95814
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If you file a tinmely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty (20) cal endar
days following the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

nmust acconpany each copy of a document served upon a party or
filed with the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personally
delivered or deposited in the first-class nmail, postage paid and
properly addressed.

Ext ensi on of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

If no appeal is filed within the specified tine limts, the
dism ssal will becone final when the tine Iimts have expired.
Si ncerely,

ROBERT THOVPSON
Deputy General Counse

By

Les Chi sholm

Regi onal Director
At t achnment

cc: K. WIlliamC Curtis



STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916)322-3198

July 25, 1996

‘Stewart \Wei nberg, Attorney

Van Bourg, Weinberg, Roger & Rosenfeld
180 Grand Avenue, Suite 1400 :
Cakl and, CA 94612

. Re: WARNI NG LETTER
| nt ernational__Union of Operating Engineers. Crafts
Mai nt enance Division, Unit 12 v. State_of California
(Departnent of Transportation)
Unfair Practice Charge No. S-CE-854-S

Dear M. Wei nberg:

The above-referenced unfair practice charge was filed with the
Publ i c Enpl oynent Rel ations Board (PERB or Board) on June 21,
1996. In its charge, the International Union of Operating

Engi neers, Crafts Maintenance Division, Unit 12 (Union or
Charging Party) alleges that the California Departnent of
Transportation (CalTrans) violated Governnent Code section
3519(a) and (b) by soliciting enployees to resign from nenbership
in the Union. . _

| nvestigation of this charge revealed the follow ng information.
Charging Party is the exclusive representative of State
bargaining unit 12, which includes enpl oyees enployed by

Cal Trans. The Union and the State were parties to a Menorandum
of Understanding (M) that expired June 30, 1995.

On May 17, 1996, the Departnent of Personnel Adm nistration
distributed a neno by Chief of Labor Relations Rick McWIIiam
inform ng departnents that new collective bargaining agreenents
had not been reached for npbst State bargaining units, including
unit 12. The nmenp further asked departnents to rem nd enpl oyees
that they are not prohibited fromw thdrawi ng from uni on
menbership at any tinme by notifying the State Controller's Ofice
and the appropriate union in witing.

On June 4, 1996, Cal Trans distributed a nmeno to all enpl oyees

whi ch informed them that negotiations were continuing between the
State and uni ons representing nost bargaining units, and rem nded
them that represented enpl oyees were no |onger subject to fair .
share fee deductions and represented enpl oyees are not prohibited
fromw thdraw ng from uni on nmenber ship.

The Cal Trans nmeno included the follow ng information:

Enpl oyees interested in canceling their union
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menber ship may do so by notifying their
respective union in witing. The union in
turn should notify the State Controllers

(S to effect the cancellation. Although
the SCOw Il only cancel nenbership )
deductions if requested by the union, you may
send an informational copy of your request to
the SCO at the foll ow ng address: [ Addr ess
informationomtted.].

Questions regarding starting or canceling
uni on nenbership and dues deduction should be
directed to your respective union.

The Union received a witten request for cancellation of union
dues from Cal Trans enployee D.L. Burkett. The request was made
using a preprinted form provided by Cal Trans for cancell ation of
various payroll deductions. Burkett's formwas filled out by
hand, dated June 10, 1996, and nailed to the Union in an envel ope
bearing the Departnent's nanme and return address. A stanp was.
affixed to the envel ope for postage. :

It is alleged that Burkett did not personally conplete all of the
“information of the cancellation request formbecause he woul d not

- have know edge of the various codes required (agency/unit and

deduct/org code).
Di scussiqn

The Board has long held that an enployer has a protected right to
comuni cate wi th enpl oyees on enploynent related matters, so |ong
‘as that communi cati on does not violate certain standards.
(Alhanbra City_and High School_ Districts (1986) PERB Dec. No.

560, citing Rio Hondo Community College District (1980) PERB Dec.
No. 128 (Ro_Hondo).) In_Rio Hondo the Board considered the

| anguage of section 8(c) of the National Labor Relations Act in
adopting a test regarding an enployer's free speech rights as
foll ows: _ '

[T]he Board finds that an Enpl oyer's speech which
contains a threat of reprisal or force or prom se of
benefit will be perceived as a neans of violating the
Act and will, therefore, lose its protection and
constitute strong .evidence of conduct which is

prohi bited by [the Act]. '

The determ nation of whether an enplbyer's speech is protected or
constitutes a proscribed threat or promise is nade by applying an
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obj ective rather than a subjective standard. (Jrustees of the
California State University (1989) PERB Dec. No. 777-H.)
Statenents nade by an enployer are viewed in their overal
context to determne if they have a coercive nmeaning (Los Angeles -
Unified School District (1988) PERB Dec. No. 659), and the Board
pl aces consi derabl e weight on the accuracy of the content of the
speech in determ ning whether the communi cation constitutes an

unfair |abor practice. (Ahanbra Gty and H gh School Districts,
supra; Miroc Unified School District (1978) %ERB Dec. No. ~80.)
Thus, where enpl oyer speech accurately describes an
event, and does not on its face carry the threat of
reprisal or force, or prom se of benefit, the Board

will not find the speech unlawful. (Chula Vista City
School District (1990) PERB Dec. No. 834.)

The National Labor Relations Board (NLRB) has applied this sane
test to questions involving enployer conduct |ike that conplained
of here. Citing Perkins Machine Conpany (1963) 141 NLRB 697 and
Cyclops Corp.. (1975) 216 NLRB 857, the NLRB held that:

Establ i shed [NLRB] principle holds that while enpl oyers
may not solicit enployees to withdraw from union
menber shi p, they nmay, on the other hand, bring to

~enpl oyees' attention their right to resign fromthe

uni on and revoke dues-checkoff authorizations so |ong
as the communication is free of threat and coercion or
prom se of benefit. [Ace Hardware Corp. (1984) 271
NLRB 178.]

Cal Trans's al |l eged conduct in this case does not violate the
standards descri bed above. First, the nenps conveying
informati on concerning the right to resign from Uni on nenbership
sinmply communi cate that the right exists and do not advocate a
course of action. The allegations do not establish that the

Cal Trans's comuni cati on was i naccurate, nor that it contained
prom se of benefit or threat of coercion. The facts alleged do
not establish that the Cal Trans solicited enployees to w thdraw
from menbership, only that the Cal Trans informed enpl oyees of
their right to do so. The Union's subjective perception of this
conduct as enployer solicitation of enployees to drop out of the
Uni on does not establish prinma facie evidence of a violation
under the applicable, objective standard.

Prima facie evidence of a violation is also not established by
Burkett's use of a preprinted formor a Departnental' envel ope.
The Uni on concedes that the formis one that may be used for
cancel lation of a variety of payroll deductions, not just union
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dues, and does not allege facts to establish that Burkett's use
of the Department's envel ope was sanctioned by the Department.?!

For these reasons the charge, as presently witten, does not
state a prima facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ai ned above, please anend the charge. The
anended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled First Amended Charge,
contain all the facts and allegations you wish to make, and be
si gned under penalty of perjury by the charging party. The
anmended charge nust be served on the respondent and the original

proof of service nust be filed with PERB. If | do not receive an
anended charge or withdrawal fromyou before August 5, 1996, |
shal | dism ss your charge. |If you have any questions, please

call me at (916) 322-3198, ext. 359.

Si ncerely,

Les Chi shol m
Regi onal Director

HLC: cb

'Evi dence of departmental know edge and approval of Burkett's
use of the official envelope may not sufficient to establish a
prima facie violation, however. Also relevant woul d be all egations
concer ni ng whet her envel opes are provided for other correspondence
related to payroll deductions (canceling a savings bond deducti on,
for exanple).



