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DECI SI ON

CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed by
the University Professiohal and Techni cal Enployeés, CWA
Local 9119 (UPTE) to an administrative Iam1judge's (ALJ) proposed .
deci si on (attached)l The ALJ disnissed UPTE' s conpl ai nt al | egi ng
that the Regents of the University of California (University)
vi ol ated section 3571(a), (b) and (c) of the Hi gher Education

Enpl oyer - Enpl oyee Rel ations Act (HEERA)! by unilaterally changing

'HEERA is codified at Government Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3571 states, in pertinent part:

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:



enpl oyees' work schedul es, reassigning enployees fromthe
graveyard or oW shift to the day shift, and abolishing the
accel erator operator supervisor classification and transferring e
i ncunbent enpl oyees into the principal accelerator operator

cl assification. -

The Board has reviewed the entire record in this case
including the original and amended unfair practice charges, the
ALJ's proposed decision and the filings of the parties.? The
Board affirns the ALJ's decision in part,- and reverses it in
| part, inlacCordance with the foll ow ng di scussion.

DI SCUSSI ON

The Board finds the ALJ's findings of fact to be free of
prejudicial error and hereby adopts themas the findings of the
Board itself.

The Board finds the ALJ's conclusions of |aw concerning the
change_in_the wor k schedul es of enpl oyees working on the

Cyclotron at the Lawence Berkel ey National Laboratory

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynment or reenploynent.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to engage in neeting and -
conferring with an exclusive representative.

~ °UPTE's request to present oral argunent to the Board was
deni ed on January 17, 1997.



(Laboratory) to be free of prejudicial error and hereby adopts
themas the decision of the Board itself. UPTE offers no
'excepfions to the ALJ's disnissal of its charge relating to this
conduct .

The Board finds the ALJ's conclusions of |aw concerning the
abolition of the accelerator operator supervisor classification
and transfer of i ncunbent enpl oyees into the principal
accel erator operator classification to be free of prejudicial
error and hereby adopts themas the decision of the Board itself.
UPTE offers no exceptions to the ALJ's dismissal of its charge
relating to this conduct.

UPTE excepts only to the AL)'s dismissal of its allegation
that the University violated the HEERA by unilaterally changing
the work schedul es and shifts of enployees working on the
Laboratory Advanced Li ght Sdurce (ALS) machine. The ALJ found
this allegation to be untinely.

HEERA section 3563.2 precludes PERB fron1i§suing a conpl ai nt
based on conduct that occurred nore than six nonths prior to the
fiIing.of the charge.® Since the six-nonth statute of

limtations is jurisdictional, the parties cannot waive it and

SHEERA section 3563.2 provides, in pertinent part:

(a) Any enployee, enployee organization, or
enpl oyer shall have the right to file an '
unfair practice charge, except that the board
shall not issue a conplaint in respect of any
charge based upon an alleged unfair practice
occurring nore than six nonths prior to the
filing of the charge.



need not affirmatively plead the defense. (California State

University, San Diego (1989) PERB Decision No. 718-H.) The

chérging party nust establish tineliness as part of its prima

facie case. (Regents of the University of California (1990) PERB
Deci sion No. 826-H ) The limtations period begins to run when
the charging party has actual or constructive notice of the

enpl oyer's clear intent to i mpl ement a.unilateral change in
policy. (lbid.)

The ALJ concluded that a February 10, 1995, letter fromthe
Uni versity provided UPTE mrth.notice of the University's clear
intent to change the work schedul es and shifts of ALS enpl oyees.
Therefore, the ALJ found the ALS work schedule and shift change
al l egation within UPTE' s August 18, 1995, unfair practice charge
untinmely.

On appeal, UPTE argues that the February 10, 1995, letter
fronrthe University, concerning the ALS enpl oyee work schedul e
and shift changes, did not indicate the University's clear intent
to inplenent the changes. UPTE argues that the letter
specifically makes the University's inplenmentation contingént on
UPTE' s agreenent with the changes. Rather than agreeing, UPTE
responded with a February 14, 1995, request to bargain over the
changes. UPTE asserts that the earliest date it could have known
of the clear intent to inplenment the work schedule and shift
changes was February 21, 1995, the daté the University

unilaterally inplemented them



The Universify responds by supporting the ALJ's disnissal of
the allegations as untinmely. Furthernore, in the event the Board
finds the allegations tinely, the University asserts that its
decision to elininate the ALS ow shift is not negoti able. The
University argues that its decision to eliqinate ni ght operations
is a mtter of managerial prerogative that |lies outside the scope

of representation. (Anahei m Uni on Hi gh School District (1981)

PERB Deci sion No. 177.) .Therefore, any deci sion issued by PERB
on the nerits of UPTEVs al l egations should omt an order to
return-to the operating hours status quo.

HEERA' s statute of limtations period is a mandatory
jurisdictional bar to charges filed nore than six nonths efter_

"the date of the alleged'unfair practice. (California State

University, supra. PERB Decision No. 718-H) Neither the parties

or the Board may wai ve tinfneliness and the parties need not

affirmatively plead the defense. (Regents of the University of

California, supra. PERB Decision No. 826-H Davis Teachers

Associ ation. CTA/NEA (Heffner) (1995) PERB Order No. Ad-270.)

For an alleged unil ateral change violation, the statute of
limtations comrences on the date the charging party has actual
or constructive notice of the enployer's clear intent to

i npl enent the change. (Regents_of the University of California.

supra. PERB Decision No. 826-H ) Therefore, the key
consideration in determning timeliness of the unilateral change

" allegations here is the date UPTE received notice of the



University's clear intent to take the action, not the date the
University decided to take the action. | _

_The University's February 10, 1995, letter to UPTE
concerning the ALS work schedul e and shift changes concludes, "If
| have not heard fromyou by the close of business on
February 24, 1995, | wll assunme you agree and we will proceed
accordingly.” This statement does not convey the University's
clear intent to nmake the changeé descri bed irrespective of UPTE' s
response. . UPTE could reasonably infer fromthis statement that
if the University were to hear fromUPTE by February 24, 1995,
sonme ot her course of action would ensue. On February 14, 1995,
UPTE responded to the University's letter with a request to neet'
and confer. Interestingly, the University inplenented the ALS
wor k schedul e and shift changes on February 21, 1995, a date not
referehced inits February 10 letter to UPTE. Cearly, UPTE
received no notice of the University's intent to nake the changes
ef fective February 21, 1995.

Based on the wording of the University's February'lo, 1995, .
letter, and the.University's subsequent unannounced deci sion to
i npl ement the action on February 21, 1995, the Board concl udes
that UPTE did not have notice of the University's clear intent to
proceed with the ALS work schedul e and shift changes until the
University inplenented themon February 21, 1995. Therefore, the

HEERA statute of limtations did not begin to run until



February 21, 1995, and the ALS schedul e and shift change
all egation in UPTE s August 18, 1995, unfair practice charge is
timely. ‘
ORDER

The Board hereby REMANDS Case No. SF-CE-428-H to the Chief
ALJ for further proéeedings in accordance with the foregoing
di scussion.

The éllegations concer ni ng 'wor k schedul e changes for
Cycl otron enpl oyees, and the abolition of the accel er at or
operator supervisor classification and transfer of incunbent
enpl oyees into the principal accelerator operator classification, .

are hereby DI SM SSED W THOUT LEAVE TO AMEND

Mermbers Johnson and Dyer joined in this Decision.

“Since this case is being remanded to the Chief ALJ, the
Board does not address the University's argunment that its
decision to elimnate ALS night operations is a matter of
managenent prerogative outside the scope of representation.
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STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

UNI VERSI TY PROFESSI ONAL AND )
TECHNI CAL EMPLOYEES, OCWA LOCAL )
9119, )
)
Chargi ng Parties, ) Unfair Practice
) Case No. SF-CE-428-H
V. )
)  PROPOSED DECI SI ON
THE REGENTS OF THE UNI VERSITY OF ) (9/ 23/ 96)
CALI FORNI A, ) -
)
" Respondent. )
)

Appearances: Eggleston, Siegel & LeWtter by M Jane Lawhon
Esq., for University Professional and Technical Enpl oyees, CWA
Local 9119; Ofice of the General Counsel of the University of
California by Edward M Opton, Jr., Esqg., for Regents of the
University of California.
Before Ronald E. Bl ubaugh, Adm nistrative Law Judge.
PROCEDURAL HI STORY
A union representing enployees at a research |aboratory

‘contends here that the uni versity enployer changed certain
enpl oyee work shifts, hours and job classifications. The union
_ whi ch was newly certified at the tinme, argues that the changes
were nmade w thout prior negotiations. Procedurally, the
university asserts that the charge should be disnissed as
'Qntinely filed. On the nerits, the university acknow edges t hat
sonme work shifts were changed but contends that at l|least in part
t he schedul e changes were consistent with past practice.

- This action was commenced on August 18, 1995, when the
Uni versity Professional and Techni cal Enployeés, CWA Local 9119

(UPTE or Union), filed an unfair practi ce charge agai nst the

Regents of the University of California (University). There

This proposed decision has been appealed to the
Board itself and may not be cited as precedent

unl ess the decision and its rationale have been
adopted by the Board




followed a first anended charge on Novenber 1, 1995. The charges
al l eged that- the Univeréity'nade certain changes in enployee work
hours at the Lawence Berkel ey National Laboratory._ The O fice
of the CGeneral Counsel of the Public Enploynent Relations Board"
(PERB or Board) followed on January 10, 1996, with a conpl aint
against.the Univeréity.

The Uni on on February 27, 1996, filed a second anended
charge which for the first tinme set out these additional
al | egati ons:

1. that during or about the nonth of April 1995, the
University unilaterally changed the work schedule for unit
menbers at the 88-inch Cyclotron fromseven to 21 days; and

2. that "sometime after UPTE's certification" the University
removed al |l incunbents fromthe position of accelerator operator
supervisor into the position of principal accelerator operator
and then abolishedlthe position of . accel erator operator
supervi sor.

The second anended charge was followed on April 12, 1996,
by a University notion to dismss for Untineliness. The Union
~responded to the notion to dismss on April 23 and nmade a notion
to anmend the conplaint. The notion to dismss was denied by
t he undersigned on the ground that through their pleadings the
parties had set out a factual dispute about when the Union knew
of the changes. Accordingly, a first anmended conplaint issued by

t he undersigned on April 25, 1996.



_ The first amended conplaint sets out three causes of action
The-cowplaint all eges that on or about February 21, 1995, the
University transferred certain enployees from the standard,
five-day 40-hour week to a 21-day rotating work schedule. . Under
the 21-day-schedule, the affected ewployees are required to work
seven days on, followed by three days off, followed by seven days
on, followed by four ‘days off. The conplaint next alleges that
on or about February 21, 1995, the Uniyersity elimnated the
graveyard or "ow " shift and transferred affected enployees to
the day shift causing a reduction in pay. Finally, fhe conplaint_
alleges that the University abolished the position of accelerator
operator supervisor and transferred enployees into the new |
position of principal accelerator operator at a reduction in pay.
By these acts, the conplaint alleges, the University viol ated

Hi gher Education Enpl oyer-Enpl oyee Rel ations Act (HEERA) section
3571(a) , (b) and (c).%

'HEERA is found at Government Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Government Code. Section 3571 provides as follows:

It shall be unlawful for the higher education
empl oyer to do any of the follow ng:

(a) | npose or threaten to inpose reprisals
on enmpl oyees, to discrimnate or threaten to
di scrim nate against enployees, or otherwi'se
to interfere with, restrain, or coerce

empl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an '
applicant for enmployment or reenployment.

(b) Deny to ewployee organi zations rights
guaranteed to them by this chapter



The University filed an answer to the second anended unfair
practice charge but never filed an answer to the conplaint or
the first anmended conplaint. A hearing into these natters was
conducted in San Francisco on June 20 and 21, 1996. The
'University el ected not to file a_brief. Wth the filing of
~the Union's bfief; the case was submtted for decision on
Sept enber 12, 1996. |

FI NDI NGS OF FACT

The University is a higher educati on enpl oyer under
HEERA. Since Decenber 1, 1994, UPTE has béen t he excl usive
representapive of University unit no. 9, an appropriate,
systemw de unit of 3,800 University technicaf enpl oyees.

The events at issue took place at the Lamwence'BerkeIey
Nati onal Laboratory (Laboratory), é research | aboratory on the
Ber kel ey canpué of the University of California. The enployees
affected by the alleged changes ﬁork on two giant machines at the
Laboratory, the Advanced Light Source (ALS) and the 88-inch
Cyclotron (Cyclotfon).

The ALS was described as a nmachine approxinately the size of
two football fields that is a conmbination of several thousand
smal | er machi nes, all qf whi ch have to work sinultaneously. The
ALS accelerates electrons to a very high energy and then injects
‘theminto a storage ring where they circulate for periods of

time. As they circulate, the electrons give off energy as |ight

(¢) Refuse or fail to engage in neeting and
conferring with an exclusive representative.

4



in the x-ray and vacuunwultfaviolet regi on of the spectrum
invisible to the human eye. The light is used by experinenters.
The ‘machi ne can be dangerous and enployees working with it are
required to follow significant safety rules. The ALS is the only
machine of its type in the Unfted States and is used by
~experinenters from throughout the country and mnrld.l

The Cyclotrbn makes particle accelerator beans for use in
research by scientists and physicists. Like the ALS, the
Cyclotron is conposed of many snaller nachi nes which nust work
éinultaneously. The Cyclotron is smaller than the ALS but still
occupies a building that was likened to the size of a footbal
field. The Cyclotron is used by experimenters from | ocations
away from Berkel ey.

During or about the nonth of February 1995, the University
changed the pay status of certain Laboratory enployees from
salaried to hourly. Among those affected were accel erator
‘operators and el ectronic engineering technol ogists, job classes
within the bargaining unit represented by UPTE. The apparent
reason for the change was a determ nation by the University that
the affected enpl oyees were not qualified as exenpt under the
federal Fair Labor Standards Act. The change in pay status nmeant
that the affected enpl oyees would become entitled to prem um pay
when working overtime, sonething for which fhey were not eligible

as sal aried enpl oyees. 2

*The Union'got noti ce of the change. The record does not
di scl ose whether the Union demanded to bargain about the change
or otherw se:protested. In any event, the change of salary

5



Ghancre in Hours at the ALS

Prior to February 21, 1995, the work schedule for
accel erator operators working the day or swng shifts at the ALS
was a fiVe-day work week with two days off. Enpl oyees on those
two shifts rotated back and forth between day and smﬁng'on a
fixed schedul e. Enpl oyees on the "ow " shift worked four
ten-hour days which did not rotate. The work schedul e was Monday
t hrough Friday and enpl oyees did not regul arly work on weekends.
Before February 21, 1995, the standard work week for electronic
engi neering technologists at the ALS was five days, Monday
t hrough Friday, weekends off.

On February 21,-1995, the Laboratory inplenented a 21-day
rotating shift for ALS accel erator operators and el ectronic
~engi neering technolbgists.' Under the 21-day schedul e, enpl oyees
wor k seven consecutive days, followed by three days off, followed
by seven consecutive days of mbrk, foll owed by four days off.
The 21-day cyclé then repeats.

Alsd on February 21, 1995, the Laboratory elimnated the
ow shift at the ALS. Suzanne Daly, an accel erator operator
who was working the ow shift, testified that her supervisor
told her that the shift was being elimnated because sone of the
experimenters using the ALS did not like to work at night. The
ow shift ultimately was restored at the ALS on Septenber 17,

1995.

status is not an issue in the present case.
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Enpl oyees recei ve prem um pay when morking both the ow
and swing shifts. The ﬁreniun1for the owl shift is a bonus of
15 percent of the enployee's base pay. The prem umfor the
swing shift is 7.5 percent. Enpl oyees tfansferred off the ow
shift lost the premumpay for the period that the shift was
el i m nat ed.

Change in Hours at the Cyclotron

As of Decenbef 1, 1994, the date UPTE was certified as
exclusive representative, the work schedule at the 88-inch
Cyclotron was eight hours a day for five days per week with two
days off. On or about April 1, 1995,-every full-time accel erator
operator at the Cyclotron was placed on the 21-day schedul e of
seven days on duty followed by three days off followed by seven
days on followed by four days off. Only one operator mas not
pl aced on the 21-day schedul e and she was a part-tine enployee.'

Unli ke the ALS, the Cyclotron has a history of enployees
wor ki ng the 21-day schedule. The operation schedule for
the Cyclotron is determned by a program commttee that
revi ews researcher-appljcations and deci des which experinents
to conduct. The operation schedule then dictates the work
schedule. Historically, a 21-day schedul e has been worked by
sone or al | operatofs whenever the Cyclotron is operating at or
near full capacity.

Anot her difference between the work schedul es af t he
Cyclotron and the ALS is that the Cyclotron has a history of sone

enpl oyees remaining on a traditional seven-day schedule while



ot hers worked the 21-day schedule. The record contains the work
schedul es of Cyclotron enployees from June of 1991 through
February of 1996. The evidence shows that from June through
Sept enber of'1993, all operators at the Cyclotron worked the
21-day schedul e of seven on, three off, seven on, four off.
Fron1Cbtober of 1993 through August of 1994, two operators worked
the 21-day schedule while four worked the traditional seven-day
schedul e of five work days followed by tmo_days off. From

Sept enber of 1994 until the change in April of 1995, all
operators worked the seven-day schedul e. Sihce April of 1995,
enpl oyees have worked the 21-day schedul e except during shutdown
peri ods when they went back to a seven-day scHeduIe.

Effects of the 21-Day_Schedul e

Enpl oyees working the 21-day schedule do not work the same
nunber of houfs in a three-week period as do enpl oyees on a
traditional seven-day schedule. During a 21-day period, an
opefator working a traditional seven-day schedule will have
wor ked 15 days and had si x days off for a total of 120 hours of
work. Over the same period, an operator on the 21-day schedul e
wi || have worked 14 days and had seven dayé off for a total of
112 hours of work. |

For salaried enployees, a switch from seven to 21-day
schedul es woul d have no inpact. But when the Laboratory changed
the method of pay for accelerator operators and el ectronic
engi neering technol ogists to hourly, the 21-day schedul e had

salary inplications. To conpensate for the drop in pay that



woul d have occurred with a conversion to the 21-day schedule, the
Laboratory i nposed handatory overtinme of 30 mnutes per work
shift for enployees on the 21-day schedule. The overtine was
divided into two 15-mnute increnents, one prior to the start of
the shift and one after the conpletion of a shift.

Wth the overtine hours, the total hours worked by enpl oyees
on a 21-day schedule was 119. Al though this remains one hour
| ess than an enpl oyee would work on a traditional seven day
schedul e, the pay conpensation was higher because the overtine
was conpensated at the rate of tine and a half. |

Overtinme, however, is not considered part of an enpl oyee's
base pay by the University. One enployee testified that as a
result of the changeover to the 21-day schedul e her base pay was
reduced by $300 per nonth.

Both parties presented a considerable amunt of evidence
about whether the assignment of enployees to work a 21-day
schedul e woul d affect future retirenment benefits. - Under the
Uni versity retirenent pl an benefits are calculated on the basis
~of three conponents fixed at the time of retirement: .service
credit (nmonths of covered enpl oynment), 'age and hi ghest average
pl an conpensation. An enployee's highest average plan
conpensation is based upon that enployee's highest rate of pay,
not actual earnings.

The problén1created by the 21-day sbhedule'is t hat enpl oyees
wor ki ng the schedul e have a reduced nunber of hours in certain

reporting periods. Since part tinme enployees are not covered and



overtinme hours do not count toward covered conpensation,
enpl oyees on the 21-day schedule were not receiving the correct
anount of service credit. Lorna Rodriguez, a benefits
representative for the Laboratory, described the incorrect
reporting as a problemof system design. She said enpl oyees were
comng up short on hours reported to the retirenent system

She testified that when the problemwas discovered, the
Laboratory made retroactive adjustnents in the hours reported to
the retirenent system She said that these adjustnents were nmade
for enpl oyees at the ALS and the Cyclotron. Ms. Rodriguez
testified that the reporting nechanismstill has not been
cdrfected so i ndivi dual adestnents are made each nonth in the
retirement service credits for each affected worker. She
testified that a systemcorrection is being designed by the
University to ensure that correct reporting is nade automatically
in the future.

The change in hours had one other potential effect on
enpl oyee retirenent conpensation. Because shift differenfial IS
counted as covered conpensation, the highest average pl an
conpensation possibly could be |ower for enployees who [ost shift
differential. There would be no effect, hdmever, i f such an
enpl oyee continued to work and his or her subsequent conpensation
rose to a level higher than what woul d have been covered with the

shift differential included.
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Change in Job Title

At the time UPTE was certified as echusiVe representative
inunit 9, there existed at the Laboratory a job classification
entitled accel erator operator supervisor, classification
code 374.3. This position was in the bargaining unit represented
by UPTE. During or about |ate January or early February of
1995, 3 the Labofatory el i m nat ed the classification of
accel erat or opefator supervi sor. Per sons occupyi ng the position
were transferred to the position of principal accelerator
operator, classification code 650. 2.

The incunbent enpl oyees suffered no loss in pay as a result
of the change. Regarding a co-worker, one witness testified that
as a result of the change "[h]e was dennteq and kept the sane .
pay." Regarding another co-worker, the sane w tness testified
that as far as she knew, the co-worker's pay was not affected by
the change in job classification. The pay range for the 650.2
position is Iomer'than that for the 374.3 position.

VWhen UPTE Learned of Changes

Li bby Sayre is the president of UPTE and the chief
negotiator. She is the peréon that the University notifies about
all planned changes in negotiable subjects that would affect
menbers of unit 9. M. Sayre testified that she did not receive
notification fromthe University about the changes in hours at

either the ALS or the Cyclotron.

%The only evidence in the record about when this change
occurred is through the affirmance by a witness to the date posed
in aquestion. (See Reporter's Transcript, Vol. |, p. no. 35.)
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However, the University infroduced a letter sent by the
University to Ms. Sayre on February 10, 1995. The letter clearly
provi des notice of an inient to change the hours of unit nenbers
at the ALS.* In relevant part[ the | etter reads:

Moving fromthe current 5 day schedul e of
Monday (swing shift) through Friday (sw ng
shift), we plan to operate the Storage Ring
from Tuesday (day shift) through Sunday
(swing shift). The shift change wll allow
approxi mately the sanme nunber of operating
hours as was previously available, but with
greater prinme operating hours of access to
users for 6 days.

The inpact of this change to the assigned
Techni cal enpl oyees (Accelerator Operators
and El ectroni c Engi neering Technol ogi sts) is
that ow shift work wll be tenporarily
elimnated. The enployees will work on three
week rotations, and during any one week an
enpl oyee wll work no nore than 5 days. To
provi de maxi num coverage and allow for the
needed start-up each day, each work shift
will be 9 hours. When the enpl oyees work a
swing shift, applicable shift differential
will be provided in accordance with policy.

When given a copy of the letter on cross-exam nation,
Ms. Sayre testified that the letter refreshed her recollection
and that she believed she did receive it on or about February 10.

She said that when received the letter she,

. didn't really under -- connect this
with the seven/four/seven/three | dea, but |1
must say that | spent several nonths in a

state of a lot of confusion about exactly how
the shifts worked and were proposed to work
when they changed.

Nevertheless, it is cleaf that Ms. Sayre knew that the

Uni versity was planning to nake shift changes affecting enpl oyees

“See Respondent's Exhibit D
12



at the ALS. On February 14, 1995, Ms. Sayre sent the University
a witten demand to bargain.5 Her letter reads: |
It has cone to our attention that nanagenent
‘at the Lawence Berkeley Lab proposes to
inplenment a rotation shift for .it[s]
Accel erator QOperators on the ALS Operations
Crew. 'This is clearly an issue within the
scope of bargai ning.
The University has an obligation to bargain
over this decision, and an obligation to
mai ntain the status quo pending the
satisfaction of its bargai ning obligation.
Pl ease send us the relevant information. I
woul d be glad to nmake sone arrangenent with
you to discuss this further. Thank you.

When UPTE | ear ned about the.planned change in hours at the
Cyclotron is much less clear. Ms. Sayre testified that for a
time she did not know of the existence of the 88-inch Cyclotron.
She testified that she "wasn't sure there were any accelerators
other than the ALS." She acknow edged that she was concerned
that if the University had nade a change in hours at one place in
the Laboratory it mght have nmade it at another.

Ms. Sayre testified that when she first | earned of the
exisfence of the 88-inch Cyclotron, whenever that was, she
commenced an investigation. She said she asked the UPTE
organi zer assigned to the Laboratory to find out if the hours of
enpl oyees at the 88-inch Cyclotron had been changed. Utimately,
she testified, what she |earned from her organizer was that the
situation at the Cyclotron was not the sane as at the ALS. She

said she understood "that it wasn't exactly the sanme, but

°Charging Party Exhibit No. 4.
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sonet hi ng had happened to their shifts and hours." Therefore,
she said, she asked the University for information about any
hours changes at the Cyclotron.

This testinony varieé fromother evidence, in particular a
|etter of Septenber 19, 1995, which Ms. Sayre had sent to Del ores
Gai nes, |abor relations manager at the Laboratory.® In that
letter, Ms. Sayre asserts that she first | ear ned of possi bl e
changes in hours of enployees at the 88-inch Cyclotron during a
Septénbér 18 neeting between hersel f and Ms. Caines. In the
letter, Ms. Sayre requests information about the hours and work
schedul es of enpl oyees working at the Cyclotron.

By letter of Novenber 7, 1995, the University responded to
UPTE s Septenber 19 letter and provided Ms. Sayre with copies of
the work schedul es of Cyclotron operators fromMay of 1991.°
Ms. Sayre testified that it was only when she received the
University's letter of Novenber 7, 1995, and attached work
schedul es that she |earned of the.changes in hours that had taken
pl ace at the Cyclotron the preceding April.

LEGAL | SSUES

1. Was the charge tinely filed regarding the:
A.  Schedul e change on February 21, 1995, at the ALS?
B. Schedul e change on April 1, 1995, at the Cyclotron?
C. Abolition in late January or early February of 1995

of the position of accel erator operator supervisor and

®Charging Party Exhibit No. 5.
‘Charging Party Exhibit No. 3.
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transfer of enployees into the new position of principal

accel erator operator?

2. If the charge was tinely, did the University make a
uni l ateral change in a negotiable subject and thereby fail to
negotiate in good faith when it:

A. Assigned unit nenbers at the ALS to work a 21-day

schedul e commenci ng on or about February'21, 1995;

B. Assigned unit nenbers at the 88-inch Cyclotron to

work a 21-day schedul e commenci ng on or about April 1, 1995;

C. Elininated_the graveyard or "ow " shift unit
menbers working at the ALS and transferred affected

enpl oyees to the day shift on or about February.21, 1995.

D. Abol i shed the position of accel erator operator
supervi sor and transferred enbloyees into the new position
of principal accelerator operétor?

CONCLUSI ONS__OF LAW

Rules on Tineliness

Under HEERA section 3563.2, the PERB is precluded from
i ssuing a conplaint based upon conduct that occurred nore than
six nonths prior to the filing of the.charge.8 In interpreting

this section, the PERB has held that the six-nonth tinme period is

®In relevant part, section 3563.2 reads as follows:

(a) Any enpl oyee, enployee organization, or
enpl oyer shall have the right to file an
unfair practice charge, except that the board
shall not issue a conplaint in respect of any
charge based upon an alleged unfair practice
occurring nore than six nmonths prior to the
filing of the charge.
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jurisdictional. (California State University (San Dieqgo) (1989)

PERB Deci sion No. 718-H ) Tineliness cannot be waived either
by the parties or the Board itself and need not be pl ead
affirmatively. It is the charging party's burden to show

tinmeliness as part of its prima facie case. (Regents of the

University of California (1990) PERB Deci sion No. 826-H.)

The limtations period "begins to run on the date the
'charging party has actual or constructive notice of the
respondent's cl ear intent to i npl enent a unilateral change in

policy, providing that nothing subsequent to that date evinces

a wavering of that intent." (Regents of the University_of

California, supra, PERB Decision No. 826-H ) The critica

date in calculating the running of the limtations period is
the date that the charging party was inforned of the intended

uni | ateral change, not the subsequent date when the change

occurs. (See e.g., State of California (Departnment of Personne

Adm ni stration) (1996) PERB Deci sion No. 1145-S, adopting

di sm ssal of regional attorney, and State of California

(Department of Corrections) (1994) PERB Decision No. 1056-S.)
The six-nonth period is to be conputed by éxcluding t he day

the alleged m sconduct took placé and including the |ast day,

unl ess the last day is a holiday, and then it also is excluded.

(Saddl eback Valley _Unified School District (1985) PERB Deci sion

No. 558.)
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Charge Regarding the ALS

The University notified the Union by letter of February 10,
1995, that it intended‘to change enpl oyee hours at the ALS. The
letter states that the University woul d reassign enpl oyees from
the then current five-day'schedule to "three week rotations"
with workshifts of nine hours. The letter further informed the
Union that the "ow shift work will be tenporarily elinihated."
Ms. Sayre acknow edged on cross-exam nation that she received the
| etter on or about February 10, 1995, but did not "connect this
with the seven/fodr/seven/three i dea. "

Even though Ms. Sayre did not understand the full
inplication of the hours change, it ié clear that as of
February 10 she knew the University was planning a shift change
~at the ALS. Accordingly, by letter of February 14, Ms. Sayre
demanded that_the Uni versity neet and negotiate before
inplenénting a shift rotation at the ALS. She al so asked that
the University maintain the status quo until the conpletion of
bargaining. But the University rejected her demand and, on
February 21, wunilaterally inplenented the change in hours and
tenporary elimnation of the ow shift at the ALS.

Fromthese facts, | conclude that UPTE had actual notice on
February 10, 1995, of the University's clear intent to inplenent
a change in hours for enployees at the ALS  Al t hough Ms. Sayre
did not understand every nuance of the planned change, the notice
-given by the University was sufficient to alert her to the need

to demand to bargain and to demand that the University maintain.
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the status quo in the interim There is no evidence of any act
‘by the University subsequent to February 10 to indicate a
wavering of intent. | ndeed, the Unfversity i npl emented the
change only 11 days after it notified the Union of its plan.

The critical date in calculating the running of the
[imtations period is February iO, 1995, the date that UPTE was
informed of the intended change. UPTE thus had until August 10
to tinely file a charge contesting the change in hours and the
tenporary abolition of ow shift deferential at the ALS. The
char ge regarding the ALS was filed on August 18, eight days past
t he deadl i ne.

UPTE, therefore, has failed to neet its burden of show ng
that its charge was timely filed regarding the hours change at
the ALS. Since matters of tineliness are jUrisdictionaI, it is
irrelevant that the University failed to file an answer setting
out a statute of limitations defense. Accordi ngly, | conclude
that all allegations in the charge and conplaint regarding the
change in hours and elimnation of shift deferential at the ALS
were untinmely filed and nust be dism ssed,

Charge Regarding the Cyclotron

There is no evidence that the University ever notified UPTE
_in April of 1995 that it was assigning accel erator operators

at the Cyclotron to work a 21-day schedule. The questi on,
therefore, is when UPTE | earned, or reasonably should have

| earned, of the hours change.
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Ms. Sayre testified that she commenced aﬁ i nvesti gati on when

she first learned of the existence of the 88-inch Cyclofron.
She said when she |earned froman UPTE organi zer that "sonething
had happened" to enpl oyee shifts and hours at the Cyclotron, she
asked the University for information about any hours changes.
She put the request into witing in a Septenber 19, 1995, letter
to Del ores Gafhes, | abor felations manager at the Laboratory.

By letter of Novenber 7, 1995, the University responded
to UPTE's September 19 letter and provided Ms. Sayre with copies
of the work schedul es of Cyclotron operators from May of 1991.

Ms. Sayre testified that. it was only when she received the
University's letter of Novenber 7, 1995, and attached work
schedul es that she learned of the changes in hours that -had taken
pl ace at the Cyclotron the preceding April. The second anended -
'charge, whi ch sets out the allegation regarding the Cyclotron,
was filed on February 27, 1996, well within six nonths of UPTE s
recei pt of the Novenber 7 letter.

There is no evidence in the record to rebut Ms. Sayre's
testi nony about when she |earned of the hours change at the
Cyclotron. The Cyclotron is a self-contained research faci]ity
sonewhat apart fromthe central canpus; Fewer than ten enpl oyees
“were affected and there was no evidence that any of themwere
UPTE officers or stewards. | cannot find that Ms. Sayre acted
unr easonabl y when, wupon discovering the possibility of a change,
she asked the University to provide the information that woul d

show what occurr ed.
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Accordingly, | find that the allegation regarding the
all eged unilateral change at the Cyclotron was tinely filed.

Charge Regarding the Job Titles

As UPTE notes in its brief, "[i]t is undisputed that in
| ate January or early February 1995, nmanagenent at both the ALS
and the 88 [inch Cyclotron] wunilaterally elfninated the 374.3
" accel erat or oper at or supervisor position." At the sane time,
UPTE notes, managenent noved enpl oyees in that position into the
cl ass of principal accelerator sUpervisor. These changes, UPTE
contends, were nmade w thout prior negotiations.

UPTE, however, did not challenge the.change in job titles
until the filing of its second anended charge on February 27,
1996. This was nore than one year after the alleged occurrence
of the change in early 1995." Thus, on its face, the charge was
not filed within six nonths of the date of the all eged change.
The | ateness of the filing can be excused only if the charging
party establishes that it did not know and reasonably coul d not
have known about the change within the statutory peri od. Since
the burden of showing tineliness is that of the charging party,
it was for UPTE to show that it did not have actual know edge of
the change within the statutory period of |limtations.

Her e, unlfke the record it nade regarding the Cycl otron,
UPTE presented no evidence about the circunstances of its
di scovery of the change in accel erator operator job
classifications. | find therefore, that UPTE has not net its

burden of showing that its allegation about this matter was
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‘tinely filed. Accordingly, the allegation about the abolition of
the position of accelerator operator supervisor and transfer of
enpl oyees into another class nust be di sm ssed.

Al l eqged Unil ateral Change

It is well settled that an enpl oyer that nmakes a pre-inpasse
uni | ateral change in an established, negotiable practice violates
its duty to neet and confer in good faith. (NLRB v. Katz (1962)
369 U.S. 736 [50 LRRM 2177].) Such unilateral changes are
Iinherently destructive of enployee rights and are a failure per

se of the duty to negotiate in good faith. (See Davis Unified

School District, et al. (1980) PERB Decision No. 116; State of

California (Departnent of'Transoortation) (1983) PERB Deci sion

No. 361-S.) These principles are_applicable to cases deci ded

under HEERA. - (See Regents of the University of California (1983)
PERB Deci si on No. 356-H.) |

Because of the problens of Untineliness discussed above, the
only University action that can be tested against the rules of
unilateral change is the hours change at the 88-inch Cycl otron.
Hours of work is'negotiable subj ect® under the HEERA. The term
"hours" includes not only the nunber of hours to be worked but
also the tinme of day when they are to be worked. Thus, a change
inwrk shifts is a change in hours and is a negotiable action.

(Los _Angeles Community_College District (1982) PERB Deci sion

No. 252.)

9See section 3562 (q) .
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It is clear, also, that the shift change at the Cyclotron
had both "a generalized effect” and a "continuing inpact” on the

menbers of the negotiatihg unit. (Qant _Joint Union Hi gh Schoo

District (1982) PERB Decision No. 196.) The assignnent of
operators to work on the 21-day schedule affected all accelerator
operators at the Cyclotron. It is apparent that in making the
change the University was asserting a right to change enpl oyee
hours as it saw fit. |

UPTE argues that since at |east Septenber of 1994, which was
prior to UPTE s certification as exclusive representative,
accel erator operators at the Cyclotron had worked seven-day
schedul es, five days on and two off. Thus, UPTE argues, the
status quo was a seven-day work schedul e. UPTE rejects the
evidence the University offered to show a past practice of shift
changes at the Cyclotron. UPTE argues that only a practice that

is "regular and consistent” or "historic or accepted" may be

considered, citing Pajaro Valley Unified School District (1978)
PERB Decision No. 51. UPTE argues that there was only a single
ni ne-nonth period in the four years preceding April 1, 1995, that
all accelerator operators at the Cyclotron worked on a 21-day
schedule. This is insufficient, UPTE argues, to establish a past
practice of 21-day work cycl es.

It is settled under PERB cases that the past practice
agai nst whi ch an enployer's change is tested is not the exact
wage or hours that nmay be in effect at any certain time. Rather,

the past practice is a "dynamc status quo” under whi ch "change
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can be a normal part of the pattern of conduct between enpl oyer

and a union." (Redgents of the University of California (1996)

PERB Deci sion No. 1169-H ) Thus it is not the exact hours
that enpl oyees worked at or just before the date of UPTE s
certification thét will determ ne the pést practice. The past
practice here is the pattern of shift schedul es under which
accel erator operators worked at the Cyclotron over the years
o prior to April of 1995.

As UPTE argues, it is true that there was only one peri od,
| asting nine nonths, during the four years prior to April 1
1995, when all Cyclotron operators worked a 21-day schedul e. It
also is true that there was only one period, lasting seven
.nnnths, when all Cyclotron operators worked alseven-day schedul e.
At all other times, some operators worked a 21-day schedul e and
sone worked a seveh-day schedule. In its search for the status
quo, UPTE chooses the one seven-nmonth period when all Cyclotron
operators worked a seven-day schédule. |

The status gquo, however, was not a seven-day schedule or a
21-day schedule. This is because there was no single work
schedul e or conbination of schedules during the four years prior
‘to the certification of UPTE. The status quo was one of
constantly changing wor k schedul es, sonetinmes a seven-day
schedul e, sonetines 21 days, sonetines é conbi nation of both.
Hours were set according to denandé of experinenters and
managerial preferences. The status quo was a work environnent of

fluctuating hours and schedul es.
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In such an environment, it cannot be said that the
Uni versity changed a past practice when in April of 1995 it
directed all enployees to work a 21-day schedule. Such an
assignnent at the Cyclotron was consistent with what had occurred
before. | conclude, therefore, that UPTE has failed to establish
a change in the past practice at the 88-inch Cyclotron.
Accordingly, | conclude that the charge and conpl aint nust be
di sm ssed.

PROPOSED ORDER

Based upon the foregoing findings of fact and concl usions of

law and the entire record in this matter, unfair practice charge

SF- CE- 428- H, University Professional and Technical Enployees. CWA

Local 9119, v. The Regents of the University of California and

conpani on PERB conpl aint are hereby DI SM SSED.

Pursuant to California Code of Regul ations, title 8, .
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacramento within

20 days of service of this Decision. In accordance with PERB’

Y'n the absence of a showing of consistent hours worked by
enpl oyees at the Cyclotron, | cannot find a unilateral change in
the unal |l eged violation regarding Vickie Saling which is set out
in UPTE's brief. Although there was no evidence any ot her

enpl oyee ever had been required to work split shifts, | cannot
conclude that this assignnent so deviates fromthe past practice
as to change its "quantity and kind." (Gakl and _Uni fi ed School

District (1983) PERB Decision No. 367.) Nor is there evidence
that such an assignnent, nmade to a single enployee, had both "a
generalized effect” and a "continuing inpact” on the nmenbers of
the negotiating unit. (Gant_Joint Union H gh School District,
supra, PERB Decision No. 196.)
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regul ations, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code Regs., tit. 8,
sec. 32300.) A docunent is considered "filed" when actually

recei ved before the close of business (5 p.m) on the |ast day

set for filing ". . .or when sent by telegraph or certified or
Express United States nmail, postnmarked not |ater than the |ast
day set for filing . . . ." (See Cal. Code Regs., tit. 8,

sec. 32135; Code Cv. Proc, sec. 1013 shall apply.) Any
statenent of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this proceeding.
Proof of service shall acconpany each copy served on a party or
filed with the Board itself. (See Cal. Code Regs., tit. 8, secs.
32300, 32305 and 32140.)

Dat ed: Septenber 23, 1996

Ronal d E. Bl ubaugh
Adm ni strative Law Judge
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