STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

LEWS R SHADE,
Charging Party, Case No. LA-CO 704

V. PERB Deci si on No. 1183

UNI TED TEACHERS LCS ANGELES, February. 20, 1997

Respondent .

Appearance: Robert M Moss, Attorney, for Lewis R Shade.
Before Caffrey, Chairman; Johnson énd Dyer, Menbers.
DECI SI ON

CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board (Board) on appeal by Lewis R Shade
(Shade) of a Board agent's dism ssal (attached) of his unfair
practice charge. In his charge, Shade alleged that the United
Teachers Los Angel es breached the duty of fair representation
guar ant eed by section 3544.9 of the Educational Enpl oynent

Rel ati ons Act (EERA) and thereby viol ated EERA section 3543.6(b).*?

'EERA is codified at Government Code section 3540 et seq.
Section 3544.9 states: '

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative for
t he purpose of neeting and negotiating shal
fairly represent each and every enployee in
the appropriate unit.

Section 3543.6 states, in pertinent part:

It shall be unlawful for an enpl oyee
organi zation to:

(b) I npose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to



The Board has reviewed the entire record in this case,
i ncluding Shade's original and anended unfair practice charge,
the Board agent's warning and dismssal letters and Shade's
appeal. The Board finds the warning and dism ssal letters to be
free of prejudicial error and hereby adopts thén1as t he deci sion
of the Board itself.

ORDER

The unfair practice charge in Case No. LA-CO 704 is hereby
DI SM SSED W THOUT LEAVE TO AMEND

Menmbers Johnson and Dyer joined in this Decision.

di scri m nate agai nst enpl oyees, or otherw se
to interfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.
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STATE OF CALIFORNIA y : " PETE WILSON, Governor

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

Cct ober 25, 1996
Lewi s R Shade
Re: DI SM SSAL AND REFUSAL TO | SSUE COWPLAI NT, Unfair Practice

Charge No. LA-CO- 704, Lewis R Shade v. United Teachers Los
Angel es

Dear M_. _Shade:

In the above-referenced charge, filed on June 25, 1996, you

all ege that United Teachers Los Angel es (UTLA) denied you the
right to fair representati on guaranteed by Governnent Code
section 3544.9 of the Educational Enploynent Relations Act (EERA
and thereby viol ated EERA section 3543.6(b).

| indicated to you, in ny attached letter dated Cctober 4, 1996,
that the above-referenced charge did not state a prima facie
case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anmend the
charge. You were further advised that, unless you anended the
charge to state a prima facie case or wwthdrew it prior to

Cct ober 15, 1996, the charge would be dism ssed. | later

ext ended the deadline to October 24, 1996

On Cctober 24, 1996, you filed an anended charge. Although the
anmended charge criticizes UTLA and the District, and argues in

favor of your grievances, it is still not apparent fromthe
charge that UTLA's conduct was arbitrary, discrimnatory or in
bad faith. | amtherefore dism ssing the charge, based on the
facts and reasons contained in this letter and nmy October 4
letter.

Ri ght to Appeal

Pursuant to Public Enploynent Relations Board regul ations, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8§,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nmust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph
certified or Express United States mail postmarked no | ater

than the |ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Civil Procedure section 1013 shall apply.
The Board's address is:
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Public Enpl oynent Rel ations Board
1031 18th Street
Sacr anment o, CA 95814

If you file a tinmely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty (2%% cal endar
days following the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a document served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8§,
sec. 32140 for the required contents and a sanple form) The
document will be considered properly "served" when personally
delivered or deposited in the first-class nail, postage paid and
properly addressed.

Ext ensi on of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, nmust be in witing and filed with the
Board at the previously noted address. request for an
extension nust be filed at |east three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
803|t|on of each other party regarding the extension, and shal
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Fi nal Date

If no appeal is filed within the specified tine limts, the
dismssal will becone final when the tine limts have expired.

Si ncerely,

RCBERT THOWPSON
Deputy Ceneral GCounse

¥ THOVAS J. ALLEN

Regi onal Attorney

At t achnent
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Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

ct ober 4, 1996
Lewi s R Shade

Re: WARNI NG LETTER, Unfair Practice Charge No. LA—(I}704,
Lews R Shade v. United Teachers Los Angel es

- Dear M.__Shade:

I n the above-referenced charge, filed on June 25, 1996, you

all ege that Wnited Teachers Los Angel es (UTLA) denied you the
right to fair rePr esentati on guaranteed by Governnent Code
section 3544.9 of the Educational Enploynment Rel ations Act (EERA
and t hereby viol ated EERA section 3543.6(b). ' '

M/ investigation of the charge reveals the follow ng rel evant
facts. '

You are e IoKed by the Los Angeles Unified School District in a
unit for ich UTLA is the exclusive representative. The charge
alleges in part that UTLA failed to arbitrate several grievances,
a nunber of theminvolving notices of suspension. On February
29, 1996, UTLA sent you a letter stating in part as foll ows:

Thank you for taking the tine to present your
case to the UTLA @1 evance Review Commttee.
After giving full consideration to all

. information available to the commttee, we
have decided not to arbitrate this nmatter.
Area Representative El sie Mers has been

advi sed to cl ose the case.

On March 5, 1996, you sent UTLA a letter protesting this
decision. On March 7, 1996, UTLA sent you a letter in reply,
stating in part as follows:

Appeal rights were granted fromthe origi nal
deci sion of the Gievance Review Comm ttee.
You met wth the Commttee in appeal on
February 28, 1996. The Conmttee was not
convi nced of the conpelling nature of your
argunent for continuing to arbitration.

On April 2, 1996, in connection wth two other grievances, UTLA
sent you a letter stating in part as foll ows: '
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Upon careful review of the contract |anguage
and all the available material related to -
your case, UTLA has decided not to proceed in
the above matter. However, you have the

right to appeal this decision to the

Q1 evance Review Commttee of UTLA

At the review neeting, you wll be expected
to provi de persuasive docunentation
supporting your wish to proceed. |If you feel
W t nesses woul d be useful, please provide
witten statenents signed by the w tnesses,
including the facts to which they would
testify 1f called before an arbitrator. You
are allowed a total of 3 0 mnutes, 20 m nutes
for your presentation and 10 mnutes for
questions. You will need to bring 8 copies
of any witten material with you. - Awitten
decision will be issued within 10 days of the
revi ew neeting.

You exercised your right to appeal. On April 26, 1996, UTLA sent
you a letter denying the appeal, simlar to the letter of
February 29, 1996, quoted above. - On June 6, 1996, in connection
wi th anot her grievance, UTLA sent you a letter simlar to the
letter of April 2, 1996, quoted above. It is not apparent from
the charge whet her you exercised your right to appeal in that

i nst ance. _

The charge also alleges that UTLA violated its duty by

"[pl] urporting to represent the grievant while attenpting to
1slead the grievant to believe that UTLA had withdrawn its
appeal to arbitration.” The charge explains as follows:

On March 4, 1996, Ms. Meyers[sic] of UTLA
apBeaI ed a suspension 26 [ si 96) to
arbitration in a letter to Ms. Shirley Wo of
LAUSD. | was infornmed by ny enpl oyer on
April 4, 1996 that the salary effects of ny
suspension (11/21/95) woul d occur on April
15, 16, 17, 1996 because UTLA had wi t hdr awn
ny_grievance (UTLA's appeal to arbitration,

Decenber 13, 1996 [sic]). | delivered a copy
of this letter to Ms. Meyers on April 29,
1996. A fewdays later, | received a copy of

a letter dated 4[sic]/6/96 fromMs. Meyers of
UTLA to M. Jack Jacobson, Coordi nator,
LAUSD. The letter stated "_UTLAwishes to
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wi thdraw the above-cited matter (Suspension
2/ 6/96) w thout precedence or prejudice.”
About one week l|ater, ny enployer inforned ne
inaletter (May 14, 1996) that the salary
effects on ny Suspension (2/6/96) would occur
on May 20, 21, 22, 23, 24, 1996. This is the
sanme Suspension (2/6/96) cited in the letter
above fromMs. Meyers to M. Jacobson! Since
t he appeal to arbitration was sent to Ms.

Wbo, Assistant Superintendent, any w thdrawal
of the appeal would also be sent to Ms. Wbo!
Therefore, the letter (5/6/96) fromMs.
Meyers to M. Jacobson was not relevant to

t he processing of any grievance and served no
useful purpose except to pislead the
grievant! I'nstead of denying the allegation
by nmy enployer that UTLA had wit hdrawn, Ms.
Meyers chose to reinforce this allegation
whil e purporting to represent the grievant.

[ Emphasis in the original.] :

UTLA's letter to the District dated March 4, 1996, of which a
copy was sent to you, stated in full as follows:

The above matter is referred to your office
to be scheduled for expedited arbitration,
pendi ng a decision by the Gievance Review
Commi ttee.

UTLA's letter to the District dated May 6, 1996, of which a copy
was sent to you, stated in full, "UTLA wi shes to withdraw the
above-cited matter w thout precedence or prejudice.” Both
letters appear to refer to a grievance (involving a notice of
suspensi on dated February 6, 1996) in which the UTLA Gi evance
Revi ew Comm ttee deni ed your appeal on April 26, 1996, as opposed
to the grievance in which your appeal was denied on February 29,
1996 (which apparently involved an earlier notice of suspension).
A May 14 menorandum from your acting principal confirmed that the
gri evance had been w thdrawn by UTLA

Based on the facts stated above, the charge does not state a
- prine facie violation of EERA, for the reasons that follow

As Charging Party, you have alleged that UTLA, as the exclusive
representative, denied you the right to fair representation

guar ant eed by EERA section 3544.9 and thereby violated section
3543.6(b). The duty of fair representation inposed on the
exclusive representative extends to grievance handli ng. (_Fr enmont
Teachers Association (King) (1980) PERB Decision No. 125; United

Teachers of Los Angeles (Collins) (1982) PERB Decision No. 258.)
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In order to state a prina facie violation of this section of
EERA, a Charging Party nust show that the exclusive
representative's conduct was arbitrary, discrimnatory or in bad
faith. In United Teachers of Los Angeles (Collins). the Public
Enpl oynent Rel ati ons Board st at ed:

Absent bad faith, discrimnation, or -
arbitrary conduct, nere negligence or poor
judgnent in handling a grievance does not
constitute a breach of the union's duty.

- [Gtations.]

A union may exercise its discretion to
deternmine how far to pursue a grievance in

t he enpl oyee's behalf as long as it does not
arbitrarily ignore a nmeritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are m ni mal .

In order to state a prima facie case of arbitrary conduct

violating the duty of fair representation, .a Charging Party:
". .. nmust at a minimminclude an assertion

of sufficient facts fromwhich it becones

apparent how or in what manner the exclusive

representative's action or inaction was

wi thout a rational basis or devoid of honest

j udgnent . " [Reed District Teachers

Associ ation, CTA/NEA (Reyes) (1983) PERB

Deci sion No. 332, p. 9, citing Rocklin

Teachers Professional Association_ (Ronero)

(1980) PERB Deci sion No. 124.]

In the present case, it does not appear fromthe charge that UTLA
arbitrarily ignored your grievances or processed themin a
perfunctory fashion. |n each instance, UTLA gave you the right
to appeal its decision to its Gievance Review Comrttee.

Furt hernore, although the nunber of grievances and underlying
suspensi ons may have caused sone confusion, it does not appear
that UTLA attenpted to m slead you about the process in any
significant way. On April 26, 1996, UTLA informed you that your
appeal was denied and the case would be closed; on May 6, 1996,
UTLA wit hdrew the grievance fromarbitration; and on May 14,

1996, your acting principal confirmed the withdrawal. It is thus
not apparent fromthe charge that UTLA s conduct was arbitrary,
discrimnatory or in bad faith.
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For these reasons the charge, as presently witten, does not
state a prima facie case. If there are any factual inaccuracies
in this letter or additional facts which would correct the
defi ci enci es expl ai ned above, please amend the charge. The
amended charge should be prepared on a standard PERB unfair
practice charge form <clearly |abeled First Amended Charge,
contain all the facts and allegations you wish to make, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the original

proof of service nust be filed with PERB. If | do not receive an
amended charge or withdrawal fromyou before Cctober 15, 1996, |
shal|l dism ss your charge. |If you have any questions, please

call me at (213) 736-3542.

Si ncerely,

e

Thomas J. Allen
Regi onal Attorney



