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DECI SI ON

DYER, Menber: This case cones before the Public Enpl oynent
Rel ati ons Board (Board) on exceptions filed by both Russell
Hat cher (Hatcher) and the Heal dsburg Uni on H gh School District
(District) to a Board adm nistrative law judge's (ALJ) proposed
decision (attached). In his decision, the ALJ found that the

District did not violate section 3543.5(a) and (b) of the



Educati onal Enpl oyment Rel ations Act (EERA)! when it took certain
adverse actions agai nst Hatcher.

The Board has reviewed the entire record in this case,
-including the proposed decision, the hearing transcript,
Hat cher's exceptions, the District's exceptions, and the
responses thereto. The Board finds the ALJ's findings of fact
and conclusions of law to be free fronfprejudicial error and
adopt s fhen1as the decision of the Board itself.

ORDER

The conplaint and unfair practice charge in Case
No. SF-CE-1774 are her eby DI SM SSED
The conplaint and unfair practice charge in Case

No. SF-CE-1818 are hereby DI SM SSED

Chai rman Caffrey and Menber Garcia joined in this Decision.

'EERA is codified at Government Code section 3540 et seq.
EERA section 3543.5 reads, in relevant part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.
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Appearances: California School Enployees Association, by Arnie
Braafl adt, for Russell Hatcher and California School Enployees
Association & its Heal dsburg Chapter No. 314; School and Col |l ege.
Legal Services, by Lawence M Schoenke, for Heal dsburg Union

Hi gh School District.

Before Gary M Gl lery, Admnistrative Law Judge.
PROCEDURAL HI STORY

This proposed decision results fromtw unfair practice
charges filed against the Heal dsburg Union H gh School Di Stri ct
(District).? The first unfair practice charge, SF-CE- 1774, was
filed by Russell Hatcher (Hatcher) on March 8, 1995. After

The Heal dsburg Union Hi gh School District and the
Heal dsburg El ementary School District nmerged to becane the
Heal dsburg Uni fied School District on July 1, 1995.



i nvestigation, and on June 5, 1995, the general counsel of the
Publ i c Enpl oynent Rel ations Board (Board or PERB) issued a
conpl aint against the District. The conplaint alleged that
' Hat cher exercised rights guaranteed by the Educational -Enpl oynent
Rel ati ons Act (EERA or Act)? from 1988 to the present.time by
acting as a job steward; and from 1991 to 1993, by acting as head
negotiator for the California Schoof Enpl oyees Associ ati on and
its Heal dsburg Chapter No. 314 (CSEA), the exclusive
representative of the Eistrict's cl assified enpl oyees. The
conplaint al l eged that on or about Decenber 12, 1994, the
District took adverse action égainst Hat cher by issuing a
statenent of charges against himand seeking his disnissal. It
was alleged also that further adverse action was taken against
Hatcher by the District when it issued himwitten reprimnds on
or about October 21, Novenber 7 and 17, 1994. The conpl aint
alleged that the District took the adverse actions agai nst
‘Hat cher because of his protected activities, and .in violation of
t he EERA

The District filed its answer to SF-CE-1774 on June 13,
1995, in which it denied any viol ati on of EERA

The second unfair praétice Qharge, SF- CE- 1818, was filed by
CSEA-on July 21, 1995. Again, after investigation, PERB issued a
conpl aint on Cctober 6, 1995, against the District. The

conplaint alleged the sane facts as SF-CE-1774, set forth above,

EERA is codified at Governnment Code section 3540 et seq.
Unl ess otherwise indicated, all statutory references are to the
Gover nnent Code.



regarding Hatcher's alleged protected activity. The conpl ai nt
additionally alleged that on June 23, 1995, the District took
adverse action against Hatcher by suspending him wi t hout pay from
his last day in paid service through June 23, 1995, and demoting
himto probationary status. The District took the action
conpl ai ned of because of Hatcher's protected activity iﬁ
violation of section 3543.5.°3

The District fjled an answer to SF-CE-1818 on October 18,
1995, denyfng violation of the EERA and raising factual and |egal
assertions thét wi Il be addressed in this broposed_decision.

Settlement efforts were nof successful and formal hearing
was held on Novermber 13 through 15, .1995 and February 6
t hrough 8, 1996, in Heal dsburg, California. The parties agreed
to consolidate the two conplaints for formal hearing. Wth the
filing of post-hearing briefs on April 30, 1996, the matter was

deemed submtted for proposed decision

At the formal hearing, the conplaint was amended to allege
a violation of section 3543.5(a) and (b) , which states, in
rel evant part, that it-shall be an unfair practice for the public
school empl oyer to:

(a) | npose or threaten to inmpose reprisals
on empl oyees, to discrimnate or threaten to
di scrim nate against enployees, or otherw se
to interfere with, restrain, or coerce

enmpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enmployment or reemploynment.

(b) Deny to enpl oyee organizations rights
guaranteed to them by this chapter
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FI NDI NGS OF FACT

CSEA is the exclusive representative for classified
enpl oyees of the District, and the District is a public school
enpl oyer, both within the neaning of EERA. Hatcher is an
enpl oyee of the District within the neani ng of EERA.

Lawr ence Machi (Machi) was superintendent until sonmetine in
the early fall of 1994 when Sharon Robi son .(Robi son) was
designated interim superintendent. John Rich (R ch) was busi nesé
manager and served as interim superintendent between Robi son and
-Ni chol as Ferguson'who was chosen superintendent in the spring of
1995.

Loretta Pet erson-Strong (Strong) has been director of
'perso-nnel since 1990 and al so served as director of curriculum
- Andrea Harris ‘(Harris) served as director of transportation from
1991. At the sane tinme she also served as principal of Muntain
Vi ew Hi gh School . * |

“Until 1991, Richard Witehurst (Witehurst) served as
transportation director, and Donna Robbins (Robbins) was
transportati on supervisor. A reorganization during that year
resulted in Whitehurst being reclassified to supervi sor and
Robbins to dispatcher/trainer.  Witehurst left sonetine in the
sunmer of 1994.

Harry Smith (Smith) has been the CSEA field representative

‘for the District for five years.

‘At the time of fornal hearing in this matter, neither
Strong nor Harris were enployees of the District. Harris was
laid off as a result of the nerger.
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Hat cher has been enployed as a bus driver since 1986. Since
1990, he has al so been enployed as a custodi an for one ahd one-
hal f hours per day at the Heal dsburg Junior H gh School .
Hat cher Actjvities |

Hat cher becéne a CSEA shop steward in 1988. ‘He then became-
| ead steward and a nenber of the CSEA negotiations teamin the |
1990-91 school year. Ron Brown was chief negotiator for CSEA,
‘but after a few nonths into the school year, Hatcher becane the
chi ef negotiator for CSEA |

Wil e Hatcher was on the negotiations team Strong was a
menmber of the District's negotiation team The District chief
negoti ator was Bob Latchaw (Latchaw), and the other District
menber was Rich.
| Initially, there were two bargaining teans; one for the
el enmentary district and the other for the high school district.
Hat cher was chair for both teanms in the 1990-91 and 1991-92
'school years although-during Hatcher's nmenbership the bargaining.
teans were nerged. Hat cher testified that he attended two to
. three dozen bargainihg sessions. Strong was very conservative in
her estimates of the nunber of tines she encounteréd Hat cher at
.the negoti ations table. She said he may have been at the table
: twce. Her estimte was contradicted by sign-in sheets that
reflect Hatcher was at the negotiations table at |east sone

15 ti nes.



According to Smth, Robbins was Hatcher's supervisor for the
entire time he was chair of negotiations.® Smith said Robbins
called many tines trying to get Hatcher relieved as negoti ator
because they were short of drivers. Hatcher stopped going to
' négotiations towards the end, he said, because of -Robbins'-
har assnent .

Hat cher made four presentations to both school boards on the
status of negotiations over the two year period. After the first
presentation, and at the next negotiations neeting, Latchaw
objected to Hatcher's presentation in that it was nmaking an end
rUn around the District negotiators.®

Hat cher served on a CSEA budget analysis commttee and a
reclassification conmttee. Strong was a District representative
.on bot h conm'ttees.7 Smth said no other claséified menbers on
those conmttees were ever disciplinéd.

Hat cher was a strong advdcate for interest-based bar gai ni ng
and tried to get it inplenented at the District |evel sonetine

after he assumed a position on the CSEA bargaining team

®This is not precisely accurate. As noted, Whitehurst was
made transportation supervisor and Robbins the dispatcher/trainer
in 1991. However, docunents in the record nake it evident that
Robbi ns was actively participating in managi ng the departnent.

°Smith testified that Strong asked to neet with hi m about
Hat cher neeting directly with Machi . She was unhappy when
anyone, including Smth, did it, he said.

'Despite the picture Hatcher has of Strong's views on
coll ective bargaining, Strong wote Hatcher in March of 1991
congratulating himon his new role as head negotiator for CSEA
Thhs letter foll owed one of the board presentations Hatcher had
made. -



Smth testified that scheduling problens delayed the program He
sai d Strong objected to a programthat required five days off

site; she didn't want to be away fromher famly that |ong and

- the-District had concerns about a lot of enployees being absent

for five days.

The programwas held in the spring of 1993 after Machi, who
supported the concept, authorized it. - Hatcher did not attend
because he was no |onger on the negotiations t eam

Hat cher was critical of Strong's position in collective
bargaining.s_ However, Machi always had an open door policy with
Hat cher

G ievances By Hatcher

During the tine he was steward and | ead steward, Hatcher
said, he handled 12 to 18 gri evances, including those in the
transporfation departnment. Some four to six grievances got
beyond the informal conference. thcher'said he resolved a
nunmber of grievances at the informal |evel with Witehurst who
Iwas then director of transportation.

Hatcher's first grievance was-in 1988 and involved an
al l eged non-posting of a position. The grievance went to
level two after the first level wth Wiitehurst and then on

to the personnel director.

8Hat cher also testified that Strong conplained her schedul e
was too busy. Every tinme he talked to her she seened to be
stressed. As noted, Strong also served as director of
curricul um



In 1991, Hatcher was involved in a grievance regarding a
reduction in his hours fromfive and three-quarters to five and
one-quarter hours. After pursuing the matter through Harris, and
conpl eting | evels one and two, Hatcher wote to Machi on
Decenber 16, 1991. Later, in February 1992, Hatcher, Harris,
Strong and Smith net at two nmeetings and worked out an agreenent .
wher eby Hat cher's workday woul d be increased by 15 mnutes with-
retroactive paynment to the previous Septenber. The increase was
to be 1.25 hours per week and woul d be spent in [andscaping at
the transportation yard.® This was expressed in a witten letter
to Hatcher from Strong.

Smth said Strong expressed dismay that she had to negotiate
reduction in hours when the bidding process was in place.

On May 8, 1992, Hatcher wwote to Strong regarding a
grievance filed by Mercedes Capmell (Capwel I). Hatcher indicated
that he was submitting the grievance with the understandi ng that
~the District would waive issues of tinmeliness. He was agreeing -
to rewite Capwell's April 15, 1992, grievance and had re-
submtted the grievance to Bel en Lee. If this was not acceptable
to the District, Hatcher wote, then CSEA wanted to go to
arbitration. '

Strong did not take the nenp as indicating Hatcher was
representing Capwell. In any event, she said an anmended '

grievance was never filed and the "matter just went away."

°As noted, Hatcher was already doing | andscapi ng at the
juni or high school. ' :
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Hat cher said he continued to pursue grievances in the
transportation departnent until Decenber of 1994. He represented
Evel yn Carson in 1992-93 and 1993-94 and Kathy Zerbe sonetine
‘between 1989 and 1992. He al so represenfed Robbins in a
grievance in 1991 regarding a reclassification.

Wiile it did not rise to a grievance, Hatcher spoke to
Harris in m d-Septenber 1994 about Ruby Sylvia, mhd thcher had
encountered crying. She was crying because other bus drivers
were chastising her for not coming to work the day before and
causing nore stress on other bus drivers. Hatcher said he went
to Harris to discuss the safety issue in not having enough
substitute bus drivers. Harris told himshe was getting a bus
driver's license herself. Hatcher conplained to her that the
| ack of substitutes had existed for the last two years.

Harris started driving in |ate Septenber 1994.

 Per formance ‘Eval uati ons

Hat cher's nost recent eval uation, covering the period
February 1, 1993 to February 1, 1994, by Witehurst, noted two
"needs inprovenent"”; one in "Thorough in work perforned” with the
notation that he needed to keep his bus cleaner. The other
"needé inproVenent" was in "Conplies with District policiesland
procedures,” with the notation that he needed "to work on
assigned tines given by [thé] District.” Al other ratings were
either "satisfactory”, "good" or "excellent”, including one in

the latter on "Cbserves safety rules".



The prior year evaluation (1992-93), again by Witehurst,
rated Hatcher with a preponderance of "excellent” wth "good" for
"Thorough in work perforned” ‘and "Observes safety rul es".

Robbi ns rated Hatcher, for the 1990-91 eval uation period, as
"excellent" in all areas, save for "Thorough in work perforned", .
" Pupi | éontact", and "(Observes working hours", where she rated

hima high "good".
| I n the next preceding evaluation (1989-90), Robbi ns not ed
that Hatcher had "shown inprovenent in the area of tardiness of

work which is extrenely inportant for a bus driver."

Per f or mance Menos

On January 27, 1988, Whitehurst caused to be issued a nenpo
concerning Hatcher's failure to show for work on January 27,
1988. Hatcher responded, conplaining the letter was unfair and
refl ected "another bit of harassnent" by Robbins. He went on to
say Robbins "seened to get great delight” in the incident, it was
"not the first tine" énd that she did it with other enpl oyees. - -
He expressed the opinion that he felt "her immturity and
spitefulness is a major cause of 90%of all problem [sic] in the
bus shop." |

In May of that year, Whitehurst again gave Hatcher a witten
menmo regarding his failure to appear for his'afternoon run.
Wi t ehurst noted "This has been a problemin the past either with
| calling in at the last mnute about not comng in or being late

for the nmorning route.”

10



On June 20, 1988, Rich nmet with Hatcher, a CSEA
representative and Wi tehurst about Hatcher's absence on
* January 27, May 16 and June 14, 1988, wi t hout notice to the
District, and about_unauthofized bus stops.

" In-May of 1991, Robbins wote to Hatcher about -his failure
to turn in absence .slips.?'°

In April of that year, Robbins wote to Hatcher about pronpt
reporting of on-the-job injuries.

Al these docunents went into Hatcher's personnel -file.

| n February of 1991,.Stemart Fox (Fox), principal at the
junior high school, gave Hatcher a perfornmance evaluation for his
custodial duties at that school. Fox rated Hatcher as "needs
i nprovenment” in several areas and included a narrative that those
ratings referred to Hatcher not comng to work at tinmes agreed
upon and that sonetinmes he was absent with out notice.

Hatcher testified that after the 1990-91 eval uation, he
offered to résign, but Fox wanted himto do the work. They
agreed Hatcher would not work the one and one-half hour per day,
but he woul d work his own hours averagi ng seven and one- hal f
hours per week. During the w nter and.rainy season he coul d not
.mork so he worked during the sumer even though he was not .a year

round enpl oyee.

°Robbi ns' menmo referred to negotiation sessions. She noted
that he was supposed to hand in slips before negotiations '
sessions. Hatcher said he started doing that after the neno was
given to him

11



The April 1993 letter

Hat cher's child has a renal condition that requires himto
.mear a bag that has to be enptfed every half hour. The D strict
provided the child with a watch and beeper to remnd himto enpty
-'the.bag. The child is a student at Fitch Nbuntafn El ementary . .
School
Around March 22, 1993, his child told himhe had to spend
the whole norning in the office because he did not have the mafch
on. ‘
Hat cher went to talk to the lad' s teacher, Norine Crnich
(Onich) . He was, he said, addressing her as a parent.™
On April 26, 1993, Machi issued a letter to Hatcher.
The letter stated in part: '
Pursuant to Article XX.of the CSEA Coll ective
Bar gai ni ng Agreenent . . . your conduct at
Fitch Mountain El enentary School on March 23,

1993, constitutes "discourteous, offensive or
abusi ve Ianguage Pr conduct towards anot her

enpl oyee"
The letter stated that "while on duty as bus driver,"
Hat cher drove a school bus to the school. He did not seek prior
aut hori zation to stop and | eave the bus at the school. Wile at

the school, and on duty, Hatcher approached Crnich and began to

on April 5, 1993, Hatcher wote to the elementary schoo
board of trustees concerning his son Jackie and the problens he
was having with the school. Hatcher was critical of Crnich,
Princi pal Nancy Baker (Baker) and Machi. This was acknow edged
by the board in .another exhibit.

At this tinme, Hatcher was an enpl oyee of the high schoo
district, but the transportation departnment was providing service
to the elementary district.
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yell at her and she felt physically intinidated. Hatcher's
conduct was so disruptive that Scott Richardson felt conpelled to
i ntervene by stepping between them and asking Hatcher to Ieave
the school grounds. The letter stated that stétenents of four
nanmed Wi tnesses were enclosed, describing the incident "in
further detail." The fettér cl osed with:

Pursuant to Section 20.4.1 this is to warn

you that any further instances of offensive,

abusi ve, or assaultive behavior will lead to

di sciplinary action up to and including
di smi ssal from your position. !

According to Snifh, Hat cher was not on duty at the tine and
was acting as a parent.

Regarding the incident, Hatcher testified that he was
questioning Crnich why his son was not being allowed in the
cl assroomw thout a watch. He testified that she inmediately

becane égitated and started yelling that if he wanted to talk

B3Section 20.4.1 of the July 1986 to June 1989 CBA provides:

Except in those situations where an imedi ate
suspension is justified under the provisions
of this Agreenent, an enpl oyee whose work or
conduct is of such character as to incur
discipline shall receive an oral or witten
war ni ng fromthe supervisor. If the problem
persists, the enployee shall be specifically
warned in witing by the supervisor and the
enpl oyee shall be given a reasonabl e period
of advanced warning to permt the enployee to
correct the deficiency without incurring

di sciplinary actions. Such warning shal
state the reasons underlying the intended

di sciplinary actions and a copy or notice of
the warning shall be sent to the CSEA

presi dent .
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about it, that he should take it to Dr. Baker, the principal of
Fitch Mountain School .
Yet, in his letter to the board of trustees on April 5,
1993, he attributed no such behavior_to Crnich. Rather, he
wote, she said if the child did not have the watch, . he woul d not.
be allowed in the classroom

"Smith contended that Machi's letter did not constitute
disciplihe. He stated that only harmto the enpl oyee constitutes
discipline and letters of warning do not constitute discipline.

Hat cher also testified the letter is not discipline, as
Machi and the District's lawer confirnmed with thcher's.lamyer
that the letter was not discipline. Mchi told him Hatcher
testified, that the letter was necessary to avoid liability.

Hat cher Tirst testified that the first he learned of the
April 26 letter with attachments was when he got the Decenber 12
statement of charges in the dismissal matter, described bel ow *
He later testified that the first tine he saw the coVer.Ietter
and materials was when Smth brought his personnel file to himin
" February of 1995. Hatcher testified that he sinply got the
| letter itself and there was no cover letter or attachments (his

copy has no staple marks).

YI'ncluded as an attachment in Charging Party Exhibit No. 12
the letter with a cover formnoting it was going into Hatcher's
personnel file, and the right to review and attach witten
response. Menos fromBaker, Scott Richardson (custodian), Mary
Del fino (secretary) and Crnich regarding the incident are
attached as well as provisions of the CBA on discipline.
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Hat cher ways he woul d have responded had he known the letter
was going into his personnel file. | note that the letter
asserts there were attached statenents of four named wi tnesses,

i ncl udi ng Crnich, explaihing the incident in detail. Hatcher did

‘not “expl ai n- why, though the letter he did get contained.reference
to statenents, he did not followup to- ascertain the contents of
t hose statements. |

~ The I n-Service Hours Menp

Each bus driver is required to obtain ten hours of in-
service training each year by their birth date.

In 1992, Hatcher failed to conplete his in-service
requirenments by his birth date of Septenber 18. He had to get an
extension of tine to acquire the necéssary ten hours.

In di scussions with Harris in 1993, the in-service hours
issue enmerged. Harris wote to Hatcher on Septenber 14, 1993,
four days before his tine was up to get the in-service hours in,
stating, in relevant part:

As of Septenber 24, 1992, you were short

3 3/4 hours of in-service and that you were
given a 60 day notice to make-up the tine.
You conpl eted those hours in Decenber of
1992. Your annual ten hours of in-service
are due annually on your birthday, Septenber
18.

By Septenber 1, 1993, there still had been
no in-service hours submtted. This was
in spite of the printed postings of due
tinme, .

On Friday, Septenber 10, you told nme that
you had done your hours. | asked to then
submt them so that the issue could be
resol ved. VWhen you submtted the hours on
Monday, Septenber 13, 1993 - you submtted

15



7 hours . . . done in August, 1993 and again
subm tted the Decenber, 1992. The Decenber
hours cannot be used since they were used to
"make-up" the m ssing hours from 92-93.

It is ny understanding that these hours must
be done by Septenber 18, 1993,

In the letter, Harris noted hours of training that were

provi ded by the Distiict to which Hatcher had not availed

himsel f.  She concluded with the statenenf, "It is expecfed t hat
you w Il take nore advantage of the hours offered in our
departnent and fulfill your in-service needs in a nore tinely
faéhion."

The nmenop had a cover letter indicating that it was to go
into his personnel file ten days fromthe date with the right to
review the original and file a response. A copy went to Smth.

Smith said he called Hatcher and Hatcher said he had already
done the hours at West County Transportation Agency. At the tine
the nmeno was witten Fbtcher'still had tinme to get the hours in.
‘Smth did not understand .the neno to be discipline.

The Septenber 26. 1994. Menp

On Septenber 26, 1994, Harris issued a neno to Hatcher
regarding the bus check out,_tardiness and routine paper work.

She wote that "[wje continue to receive calls fromFitch
Mbunt ai n t hat you are late for the K Run and your afternoon run,"
on Septenber 15, 1994, when he was a half hour late, and
Septenber 14, 1994, when he was 15 mnutes late. She stated she
had observed himin the nnrningljust'before | eavi ng and t aki ng

- coffee and chatting without taking the proper anount of tine on

16



bus safety checkup. She stated he was expected to cone in and do
t he proper bus checks and | eave 15 m nutes before he was due at
his three pickup points.

Harris also stated her expectation that Hatcher would cl ean
his bus at the end of the day, put up the wi ndows, and return.the
fire extinguisher and keys to the main building. She noted that .
on Septeﬁber 20, 1994, both his keys and extinguisher were |eft
on the bus. | |

Fbrrié noted that Hatcher had not submtted absence slips
for the week prior to school (August 26 to 29, 1994), and two
days during the week of Septenber 19, he had submtted no |og
éheets for the last three weeks nor had he provided the |ist of
students fromthe K-run.*®

Harris closed with the expectation that Hat cher woul d
. correct the above concerns regarding his duties and
responsibilities as a bus driver.

There was no notice that this nmeno was going into Hatcher's -
persohnel file or that he had the right to respond.

Harris had placed the nenp in Hatcher's mail box. She later

found the menp on the CSEA bulletin board. Hat cher had witten

Baugust 26 and 29, 1994, were in-service training days.
Hat cher was at the first date for the first two hours. He bid
and got his route. Wile he was there, there was no di scussion
of a log requirenent. :

Wth respect to the K-run list, the evidence is m ninal.
Hat cher testified that he kept the list on the bus and did not
under stand what else was to be done with the [ist.
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across the top, "This is what our boss finds to do with her spare
tinme. Instead of ?"

Harris never asked him about the itens included in the
meno. Hatcher did not respond to the Septenber 26 neno, he said,
because it did not ask for a response and Harris was not in the
shop from the begi nning of Septenber untjl Cct ober. He knew.
Harris' observations about norning spots were not true as he knew

5 His excuse

she did not come in so the meno was not factual .
for the late starts was that his bus battery was dead and he had
to have a junp start by the District nechanic. He did not tell
Harris or Robbins this excuse.
Hatcher testified that he never skipped the safety check,
‘ and-cleaned his bus "as needed.” He "usually" puts up his
wi ndows. The bus drivers often switched buses, he said.
Regarding the fire extinguisher incident on Septenber 20,
1994, Hatcher said he was not at work on that date, but had
submtted a doctors excuse and signed absence certificate.
Harris testified she saw the fire extinguisher on
Sept enber 20, and that Hatcher had been the last person to drive
t he bus; on Septenber 19.

The October 17. 1994, Mnop

Harris issued another menp on COctober 17, 1994, regarding

bus check out, tardiness and routine paper work.

Hat cher and other bus drivers conplained that Harris never
arrived before 7:00 or 7:10 a.m
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In this meno, Harris noted that after the September 26,
1994, neno there was sone inprovenent, but on Cctober 6, 1994,
Hat cher was nore than ten minutes late |eaving the yard.?'’

- Harris set forth seven dates in August and Septenber for
‘whi ch absence slips needed to be Conpleted and signed.® She
' noted there were nore absences in October. She noted that to ..
‘date there were no weekly |log sheets filled out since the
begi nni ng of school .

Harris noted the practice of the departnment to not fue
buses with students on board unless in an energency. She said
"[i]ndications . . . are that you often fuel wth students bn
board.” Although fueling with diesel was acceptable, she
expected himto follow the practice of fueling wi thout children
on board. Harris cited an October 6, 1994, incident where he
could have fueled between his elenentary and secondary run,
rather than after having picked up the high school students.

Harris noted that a sign directs drivers to fuel_at t he
nont axabl e punps, yet Hatcher's last two fueling slips indicated
he fueled at the taxable punps.

Harris expected the itens listed to be done no later than
October 21 and noted that failure to comply would result in

disciplinary action as prescribed by the classified contract.

YHarris wote to Hatcher on October 6, 1994, indicating that
Hat cher spoke to both Harris and Robbins as he was |eaving for
his run that day. The note does not nention a tardy departure.

BAnong the dates |isted was September 20, 1994, the date
Harris said she found the keys and fire extingui sher on Hatcher's
bus.
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She wote that the henn was going into his personnel file and he
had five days to respond.
‘Fhrris put the neno into Hatcher's mail box.

Hat cher confirned there were two bl ackboards in the drivers
bui | di ng but he didn't pay nuch attention to the board.

Hat cher also_adnitted there was notice posted on the door -that
rem nded drivers to bring keys .and fire extinguishers in.

Hat cher testified that the bus mechanic had told himthe
fuel gauge on his bus was defective and he should not let the
tank get low.  Somewhat incredibly, he did nof tell beris or
Robbi ns of the defect. It would have been the head nechanic's
job to tell them he testified. The neqhanic i nformed Hat cher of
~ the problem?*®

At the formal hearing, Hatcher asked why woul d Robbins be
informed. Al though he acknow edged that Robbins was the
di spatcher and the trainer, she was not the nechanic, he said.
This attitude seened to perneate his relationship with Robbins
and Harris, and is further reflected in the absence of any
witten responses by Hatcher to notices, where such notice that

matters were going into his personnel file were given.

The Cbtober 21, 1994, Menp
Harris issued a revision of the Cctober 17 nenp on
October 21, 1994, as Hatcher had not picked up the first one in

his mail box. She expanded on the absences in COctober, from

YThere is a standard formfor drivers to signal nalfunctions
on buses. Hatcher did not submt such a form
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Cct ober 13 through October 21, the date of the nmenn. She noted-
that Hatcher told her on Cctober 13 that he was going to the
doctor, and then he told Robbins that the doctor said he needed
nore time off. - The District had not yet received the doctor's
~verification of why and how | ong he woul d. be off work. . The neno
had a deadline of Cctober 28 to conply.

There is sone contradiction in the record about when Hatcher
returned to work. A doctor's note reads that he was to be absent
fromthe afternoon of Cctober 13 until October 25, and that he
could return to work on Cctober 26. Hatcher testified he was
unsure of when he returned.?® |In fact, later documentation
submtted by Hatcher (the |ogs described below) reflect that he
wor ked on both Cctober 25 and 26, and waé absent on Cctober 27.

After he got the letter he questioned Robbins about the |og

! She told himthere was an anendnent to the bus

requirernent . ?
drivers' manual. He asked her for copy and she never got it to
- him The manual, he says, states bus drivers. are exenpt from| og
requirenents. |
Hat cher testified that Harris did not talk to him about the

i ssues raised in the Septenber 26, 1994, neno before or after she

2Furt her undernining Hatcher's credibility is his defense
paper presented at a Skelly (Skelly v. State Personnel_ Board
(1975) 15 Cal .3d 194 [124 Cal .Rptr. 14]) hearing on his
suspensi on described below. Witten within six weeks of the
Cct ober tine period, the paper asserted that on Cctober 19,
Harris questioned Hatcher about the |ogs while passing through
t he yard.

“IYet, in his statement subnitted in the Skelly hearing
bef ore Robi son, he wote that Robbins questioned himin late
Sept enber about the |og sheet requirenent.
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i ssued it.?

He was on jury duty begi nning Septenber 26 until
COct ober 3, 1994. |

Hat cher testified that Harris did not talk to himabout the
i ssues in the Qctober 21 memp before witing it.?

Hat cher adnitted that he fueled his bus with children on
board and may have done it twi ce. -The bus he drove is.a diesel-
bus and the fuel gauge is defective and his route is through the .
country. The bus néchanic tdld himof the defect and he tried
not to drive the bus with less than half a tank of fuel.

Hat cher testified that before the Cctober 21 neno he was not
aware of the nontaxable punp. They had added punps, but he
didn't understand what was required. He had not noticed any
bl ackboard noti ces.

Hat cher didn't get the notice until after Cctober 27 when he

~returned to work. The deadline was Cctober 28, one-day |ater.

The Cctober 21 Meno From Strong

On the sane date of the second meno, Cctober 21, Strong sent
to Hatcher, at his honme, the Harris nénn with a cover letter

Strong's cover letter stated that it was Hatcher's
responsibility to informthe supervisor of any absence or illness
that would prevent himfrom carrying out assigned duties. I f he

was under a doctor's care, he was to get a note fromthe doctor

2As noted, however, Hatcher wote to Robison that Robbins
had questioned himin |late Septenber about submtting | ogs.

ZAgain, Hatcher wote that Harris questioned himon
Oct ober 19, 1994, about the logs. This is contrary to his
testi nony about prior discussions with Harris, about issues
wi thin the menos.
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verifying the condition and anticipated date of return to work.
She noted they had no absence slips fromhimon file.

Strong advi sed Hatcher that under Article XX, Discipline,
of the contract, the District was going to dock his pay ef fective
‘with the October 31 warrant.2? Hatcher was invited to subnit. any .
information to Harris immediately.

Smth said the neno did hot nmeet the contract requirenents
of discipline in that it states discipline is going to be inposed
but failed to set forth fhe right to hearing or other notice
requifenents.

Section 21.5 of the CBA provides for hoticé of inposition of
discipline including the right of appeal to the board of trustees
and for a hearing. |

| St rong festified, homeber, that payroll|l deductions do not

require Skelly hearings and the District practice in this

i nstance was consistent with other deductions.

The Novenber 7. 1994, ©Menp

Harris wote another nmeno on Novenber 7, 1994. In this
meno, Harris wote that after the October 21 letter Hatcher
continued to not |eave his bus in good order after the last run.

She stated that on October 26 his bus was not properly idled

4Strong cited sections 21.7.11 and 21.7.14 of the CBA. The
former section addresses unauthorized or unexcused or excessive
tardiness. The latter section addresses "abandonnent" of
position. In the latter instance, Strong said she would al ways
attenpt to secure the enployee's explanation of the absence
before taking action, but not with Hatcher. '
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down, ten windows were left down and he did not return the fire
extingui sher.

Harris further wote that on Novenber 3 and 4, 1994,

" Hatcher's bus was observed parked on Grant Street at -

approximately 2:55 p.m and 2:45 p.m, respectively. - There was
'no notice to the departnment of this .parking at a Iocatipn'otﬁerﬁ.
than at the termnal. She expected himto return the bus to.thes
yard at the end of any run. She noted there had been nany
instances of his leaving the bus on the side of the shop instead
of returning it to the stall.

‘Harris further wote that on Novenber 3, 1994, Hatcher nade
"i nappropriate use of the bus radio by transmtting a derogatory
remar k about another driver over the air." He was expected to
cease such behavior.

The menop was copied to go to the personnel file. The nmeno
does not contain notice of Hatcher's right to respond in witing.
Nor was the meno signed or initialed;

._ Hat cher first saw the nmeno when he'got a packet of charges
recei ved on Decenber 12, 1994, described below. Hatcher
testified that no one discussed the alleged deficiencies |isted
in the meno with him

Hat cher testified that his bus was on C?ant Street on both
days. His is the last bus to pick up students at the high
school. The junior high school did not have m ni rumday. He was
waiting for other buses to go to the junior high school and since

that | ocation would not hold all buses he had to wait for his
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slot. Both days were m ninmumdays. Hatcher testified that he
was lying down in the bus. Harris personally saw the bus but did
not see Hatcher.

Harris testified she had conplaints that Hatcher pérked t he
bus near his hone.

Regardi ng the inappropriate use of the bus radio, she
testified Robbins was discussing a discipline problemwth a
driver over the radio. Hatcher cane on the radio and indicated
there were always problenms with discipline on that driver's bus.
Hat cher had no need to use the radio and his manner of
interruption, which all drivers could hear, was derogatory to the
driver and enbarrassed her. The driver alnbst quit, and was
shaken when she returned to the yard. It also becane a safety
i ssue, said Harris.

At the hearing in this matter, Hatcher adni tt ed maki ng the
coment. Hi s defense appears to be that bus drivers often listen
to chatter anong.drivers and other vehicles that usé radi os .on
board vehicles. H's failure to acknow edge any w ongdoi ng
underm nes his credibility.

Harris testified that the failure to give Hatcher the
Novenber 7 nmeno before its inclusion in the Decenber 12 dism ssal
char ges és, "Just a slip up. No big deal, the intent was to get
it to him'

The District Practices

Several w tnesses including incunbent or forner bus drivers

for the District, testified about the various responsibilities
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whi ch Hatcher was cited for not perforning properly. A detailed
anal ysis woul d of necessity include possible bias, which my be
found in either because witnesses adm ttedly did not favor
Robbi ns as a supefvisor, or because they had been aided by
“Hatcher in connection with CSEA representation or otherw se.

The evidence shows that it is the responsibility of the bus
drivers to return their keys and fire extinguisher to the bus
shop at the end of each day's run. Wndows are to be up and the
bus swept clean. Drivers are expected to performa bus safety
check each norning before commencing the run. Wile there is
variation, drivers also éfe expected to conplete a safety check
including a special effort to check the brakes, requiring sone
10 to 15 m nutes. |

As a general rule, drivers are prohibited fron1fue|ing a bus
with children dn board. An exception was recognized for diesel
buses, in an emergency situation. Hdmever, the District
~-preferred that there be no exceptions for either gas or di esel
buses. A practice which commenced in.the fall of 1994 was to
fuel buses at the newly installed nontaxable punp.

A | ongst andi ng practice required drivers to submt absence
slips to reflect tine not_morked. Hat cher was advi sed early on
to do this, and other drivers, in the fall of 1994, were also
given witten instruction to conpl ete absence slips.

Also started in the 1994-95 school year was the conpletion

of log sheets reflecting the hours worked for each week. This
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requi renent was announced at the in-service sessions in August of
1994, mheh Hat cher was not present.

It is Iikewise clear that individual bus drivers at various
| ~tinmes, .or for various reasons, did not conmply with these

" expectations. Likewise, it is clear that, in-individual - cases,

no reprimnds were inposed.

An exanple is bus driver Bruce Smth, who, in addition to
abbfeviating t he bus check, skipped four weeks of submtting
| ogs. According to Fhrris, he conpleted the logs in a tinely

fashi on, but had not submtted them upon conpl etion

The Suspension for_Log Sheet s
On Novenber 17, 1994, Robison, then interi msuperintendent,

issued a letter entitled "Disciplinary Action" to Hatcher.® The
meno provided, in part:

There have been repeated of fenses by you regarding
your tardiness to work, your unw llingness to
submt absence slips, your inability to follow
appropriate bus procedures, the inappropriate use
of radi o equipnment, and nost inportantly,. the
continual refusal to submt |ogs. This has been
repeatedly called to your attention by your
supervisor, Andrea Harris. | would specifically
refer you to the letter of October 21, 1994,
witten by Loretta Petersen Strong. This failure
to provide the logs is a violation of Article
21.7.13 of the California School Enployees

Associ ation, No. 314, collective bargaining
agreenent. An intentional persistent refusal to
obey the rules and regul ations applicable to the

M this sane day, according to Hatcher, there was posted a
mast er conposite consisting of a grid showng all drivers who had
and had not submtted |og sheets by each week from the begi nning
of the school year. The docunent facially shows Bruce Smth had
not filed logs for the nonth of October.
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District and its enployees is a cause for
di sci pli ne. -

Because your refusal to conplete required

hi ghway patrol 1ogs places the entire

Heal dsburg Transportati on System in jeopardy
of being placed on an "inactive status" by
the California H ghway Patrol, thus denying
hundreds of children access to home-to-school
transportation, | consider this an emergency
situation. Under the provision of Article
21.8.3 of the California School Enployees
Associ ation No. 314 Agreenent, | amplacing
you on an un-paid suspension for a period of
ten (10) working days begi nni ng Novenber 21,
1994 and endi ng Decenber .6, 1994. This
suspension will be lifted prior to the ten
days if all logs dating back to August 30,
1994, are submtted and neet the approval of
your supervisor. Failure to submt the
required logs could result in your
termnation from the Heal dsburg Uni on Hi gh
School District.

Robi son notified Hatcher of his right tb appeal and right to
a hearing before the board. . She also advised himthat he could
neet with her within five days to present information and
possi ble alternative solutions. She also informed himthat the
-District intended to present further notice of‘discipIine whi ch
could include further suspension or dismssal.

Hat cher received the neno the next day.

Hat cher testified that after the Septenber 26 and October 21
menos regarding the bus logs requirenent, he would pass Harris
and assert that bus drivers were exenpt from such a requirenent.
Harris would say that she would check it out. However, she never
resci nded the menos. He conpl ained to Robbins in Septenber, he
said. She told hin1fhere had been a revision to the-rule, but

- she did not have a copy.
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Hat cher said the éxenption is clear. | disagree. The state
regul ati ons were changed in 1993, and operative the next year.
1n essence, the log requirenent was a D strict respdnse to the
regul ati on change. Mor eover Hatcher's position with regard to
Robbi ns further undermined his credibility. - Because, he said,

" Robbi ns was not hi s supervisor he took issue that she had
responsibility for California H ghway Patrol (CGP) requirenments.
The regul ations state, he said, that it is the responsibility of
the director of transportation. Robbi ns never told himthat the
state required himto have bus | ogs. Yet as noted, docunentation
presented at hearing by Hatcher reflect Robbins asked himin late
Sept enber about the logs. He told her about the exenption.
Hatcher's testinony on this point is inherently i nconsi st ent . | f
Robbi ns had no role in the enforcenent of driver |og
requirenehts, why woul d he insist that she provide himwth
docunent ati on of the requirenent?

Hat cher was suspended a day and a half. He conpleted the
logs and turned themin the foliomjng Tuesday; and was allowed to
meke the afternoon run on Novenber 22, 1994, 2

Hat cher appeal ed the suspension. There was a Skelly hearing
on Novermber 29, 1994, regarding the suspension where Smith

represented Hatcher. ?

Harris conveyed the logs to Strong on November 22 with the
enotation that they were "in order and conplete . . . The only
guestion are the dates of Cctober 25 and 26, as a Doctor's note
i ndicates that he was off thru the 26th of COctober."

’Hatcher's witten statement (Charging Party Exhibit No. 38)
in conjunction with this Skelly hearing, presents a clearer
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On Decenber 8, 1994, Robison responded to the Novenber 29,
1994, _Skelly hearing. Robison sustained the suspension and
responded to inquires nmade by Hatcher during the hearing. She
noted that the CHP confirnmed that drivers logs are required
'fnotmﬁthstanding an exenption for drivers driving. within a- -

. 100-mle radius. - She found-that Hatcher had been given
sufficient verbal and witten directions that |logs were to be
filed and finally, that_the transportation departnent's CHP
rating was satisfactory at the tine.

thcher'appealed to the board and a hearing was held on
January 20, 1995. This will be described bel ow.

Hat cher conpl ai ned that he had never been given written
instructions to conplete the Iogs, and he was never told it would
pl ace the departnent in jeopardy. Nevertheless, it is clear that
bot h Robbins and Harris had verbally counséled hi m about doi ng
the logs, and that Harris had witten himtw ce on the subject.

Hat cher acknow edged the "work now grieve |ater principle, "
but in this case he chose to refuse submi ssion of'Iogs until the

District proved to himthat the |ogs were required.

~picture than his testinony at the hearing on the unfair practice
conplaints. There he stated, he was asked by Robbins in late
Sept enber about the | ogs, and again on Cctober 19, 1994, by
Harris, about the logs. He clained the exenption. He said he
received a letter fromHarris on Cctober 21 asking about the

| ogs. He questioned Robbins on Cctober 21 about the revision to
the rule. He |earned about a week later that the |logs were a
carrier requirenent. He said he then told Robbins what he had

| earned and that he would be submtting the | ogs.

In fact, he did not submt themuntil Novenmber 22, 1994,
after the notice of suspension had been served upon him
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Hat cher also took issue with Strong's interpretation of
section 21.8.3 of the CBA on the neaning of "energency." He
contended the CBA reference to "harm to the supervisor or fellow
enpl oyee neans "physical harm”™

As noted,'section 21.8.3 of the CBA provides for inmmediate
suspensi on -when "the conti nued bresence of the enpl oyee at work .-
may result in harmto the supervisor, another enployee, staff or
students." The section, however, also goes on to provide that |
any enployee nmay be suspended inmediately w thout pay for ten |
days."

Harris testified that although the CHP eval uations of the
transportation departnent show a satisfactory rating, tw CHP
representatives advised her that the District could be in danger
~of losing its certification if it did not conply with the |og
sheet requirenent.

Ih [ 12, 1994  Disnissal r

On Decenber 12, 1994, Fbtcher was neeting wwth Rich on a
grievance relating to his pay dock. Rich asked hi mwhat renedy
he wanted and Hatcher said "cease and desist.”" Rich replied
"maybe this will make it noot" and gave hima packet of papers.?®

The packet of papers consisted of a cover nenp from
Robi son descri bing the recommendations of the director of

personnel and director of transportation that the board of

2t the end of the nmeeting, in the presence of his CSEA
representative, R ch told Hatcher that in all the years Hatcher
was with the District, the District did not feel he was a good

enpl oyee.
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trustees dismiss Hatcher. ?°

The dism ssal was supported by the
fol | owi ng:

-- The issues cited in the Septenber 26, 1994, nmenp from
Harris set forth above.

-- The al |l eged perfornmance deficiencies set forth in the
‘Cctober 21, 1994, neno for stoppihg and fueling his bus with
students present. |

-- A Novenber 7 notification fromhis supervisor that he
had failed to secure the bus, that the bus was in an unauthorized
| ocation on Novenber 3 and 4  and that he had nade a derogat ory-
remar k about another bus driver.3 |

Noting that Hatcher had been subject to "prior disciplinary
action" the dismssal listed the follomﬁng:

-- The.ApriI 26, 1993, letter froh1thhi (styled "letter
of reprimand") to Fbtcher as a result of a verbal confrontation
with a teachér at the union elenmentary school.

-- The Septenber 14, 1993, neno, styled "letter of
reprimand" to Hatcher for allegedly failing to maintain required

in-service hours for his bus driver's license.?

The notice al so indicated what rights Hatcher had for
review of and/or settlenment of the dismssal recomendation and
further that he was being placed on paid adm nistrative |eave,
effective Decenber 12, 1994, pending a board hearing.

%As noted, Hatcher had not been given this document before
Decenber 12, 1994. '

3strong testified at hearing that the April 26, 1993,
meno was a warning and the Septenber 14, 1993, nenp was
. "docunentation" and neither constituted discipline. Yet, she
testified both were used as a basis for the recomendation to
term nate Hat cher
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-- The Novenber 17, 1994, letter regarding his failure to
turn in the bus logs and the suspension.

Hat cher did not respond in witing to the Decenber 12, 1994,
charges, because, he said, he was "consulting | awers."

Smith was critical of the charges as they include .reference
to Hatcher's failure to maintain drivers log, which at the tinme -
- were under appeal to the board of trustees. The charges include
the Harris neno of Novenber 7, 1994, which was not given to
Hat cher before Decenber 12, 1994, and none of the char ges
occurred after the Cctober 28, 1994, deadline given by Harris on
Cct ober 21.

Further, the director of transportation is listed as one of
the parties reconmmendi ng Hatcher's dism ssal. Section 21.3 of
thé CBA indicates the recomendation of the director of
transportation "shal | be in witing." In féct, Harris did not -
~subnit a witten reconmendation until March 3, 1995,

The January_ 17, 1995, Skelly_Hearing

Robi son notified Hatcher on January 4, 1995, that there was
going to be a Skelly hearing on January 17, 1995.

Smith was to represent Hatcher at the January 17, 1995,
Skelly heafing. Smth was ill on that day and had his secretary
call and |leave a nmessage on two answering nmachines at the
District.

Nei ther Smth nor Hatcher attended the neeting.

Ri ch, who had been desi gnated by Robison to preside at the

hearing of January 17, 1995, wote to Hatcher that day.
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Rich stated he waited until 11:25 a.m for Hatcher's
appear ance. Ri ch received no tel ephone call and Hatcher did not
appear at the hearing. Rich then stated:

As a result, under the provisions of fhe CSEA
Agreenent, you are hereby suspended w t hout
pay pendi ng your hearing before the Governing
Board on Friday, January 20, 1995.

Smth testified there is no prdvision for this form of
discipline in the CBA. He and Hatcher both read the letter as
suspendi ng Hatcher for failing to appear at the Skelly hearing.

The CBA does provide for a ten day suspénsion wi t hout pay,
‘but does not addréss an indefinite suspension wthout pay.

Hat cher attended a neeting on January 18, 1995, wth Strong.
She told himhe was suspended because he did not attend the
Skelly hearing. He explained about t he t el ephone nessages and
she said "have your |awer talk to ny |awer."

After January 20, 1995, the District offered Hatcher,

through Janmes Bertoli (Bertoli) an attorney in private practice,

another Skelly hearing set on February 1, 1995.% Snith

testified that he was aware that Bertoli, on behalf of Hatcher,

declined a second Skelly hearing.* Rich was unable to say why,

if a second Skelly hearing was to be scheduled, the D strict

suspended Hat cher after January 17, 1995.

%Lawr ence Schoenke, the District's attorney, wote to
Bertoli on January 27, 1995, expressing willingness to reschedul e
the Skellv hearing of January 17. He proposed a hearing date of
February 1, 1995.

Bl ncredi bly, Hatcher testified that he knew nothing about
the District's offer or of Bertoli's waiver, even though Smth
knew of both events. :
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Hat cher was inconsistent on the matter of a Skelly hearing.
At one point he said he did not ask for a Skellv hearing, and
t hen, on cross exam nation, he stated he did request the hearing..

The January_20 Hearing

On January 19, 1995, the District advised Hatcher. that it
intended that at the January 20, 1995, neeting, the béard of
~trustees would hear both the suspension appeal and the dism ssal
charges. At that hearing, Smith was there'to represent Hatcher
on the suspension appeal. Smth stated at the tinme that he did
not represent Hatcher on the dism ssal nmatter and that Bertol
was representing Hatcher on that issue.

The board granted a continﬁance of thé di sm ssal hearing
during the hearing.

On March 7, 1995, Bertoli wote to Rich, by then interim
superintendent, regarding the suspension for failing to attend
‘the Skelly hearing of January 17. Bertoli demanded Hatcher's |
rei nstatenent and. back pay.

I n August 1995, Hatcher chall enged the suspension with a
wit of mandate, contending the board was w thout power to
suspend Hat cher from January 17, 1995. The matter is pending.

The Unexcused Absence Audit

Sonetinme in Decenber 1994, the administration deternmined to
review Hatcher's attendance records. Harris used Robbins
balendar along with substitute slips indicating who substituted
on ceftain runs and conpiled a two-year audit of Hatcher's

attendance. Harris said it took several days to do the audit.
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She shared her concerns with Hatcher and he picked up s‘everal
errors. She had to repeat the audit. |

On February 17, 1995, Lois Ads (Ods), the adninistrative
assistant in the personnel departnent, sent Hatcher a cover neno
typical for mat erial goi ng into an enpl oyee's personnel file. -

The attachnents consisted of audits of Hatcher's reported
——and unreported absences. for the 1992-93 and 1993-94 school years,
conpiled by Harris. The docunentation concluded, based upon the
audi t, that Hatcher vied the District $2,374.05 for hours paid
but not worked for the two years cover ed by the audit. |

Hat cher teétified he received this material when he got the
anended charges, on February 17, 1995, described bel ow. He went
to Ods' office on February 18 or 19, 1995, and asked to see the
original material upon which her letter was based.

O ds said she did not have to talk to him Hatcher sent a
letter to the superintendent conplaining that O ds was not acting
- in professional manner and was USi ng abusive | anguage towards
him3* Hatcher got no response fromthe District.

Hat cher denied he asked A ds to interpret any provision of
t he CBA. In the District's petition for a restraining order
agai nst” Hat cher (described below), O ds declared that he tried to
get her to interpret certain provisions of the contract. Hatcher

deni ed asking her any questions stating that she was a

%A ds was candid in her testinony that she, in effect, |ost
~her cool wth Hatcher.
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probati onary enployee that had just started with the District and
woul d have no know edge of the CSEA agreenent.®

The Anended Charge

On February 17, 1995, Hatcher was issued an anmended charge
by Rich, by this tine, acting superintendent. The anendnent
added two nore aécusations to thé basié of the recommendation for
dismssal. The first was that in the Novenber 22, 1994,

- conpilation of log sheets for the period of August 30 to

Novenber 18, 1994, Hatcher had |isted working at the_kbaldsburg
Juni or High School every workday from 9:00 a.m to 10:30 a.m

The anended charge alleged that, in fact, Hatcher rarely worked
during that tinme period. In addition, the anmendnent included the
absence slips audit revealing unauthorized absences in 1992-93
and 1993-94, served officially on that same day.

Sm th conpl ai ned about the anmended charge in that it

included the allegations set forth in Ad s nmeno of that date,

-~ which stated that the material is to go into the personnel file .

in ten days, yet was included in the anended charge.

Hat cher admtted that on the bus | ogs he submtted on
Novenber 22, 1994, he stated he worked every day from 9:00 a. m
to 10:30 a.m on'duty days. His explanatibn agai n strains
credibility. He éaid he went to Robbins' office to double check
the dates. He said he explained to her the situation at the

junior high school, and asked her how to docunent that. She said

_ %Yet, Hatcher testified that he did ask her about provisions
of the CBA regarding who |ogged nmaterial into the personnel file.
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just put in from9:00 am to 10:30 a.m, 'so he then took themto
Harris.3® _

Agai n, the anended charge.indicates the director of
transportation is making a recomendation for dism ssal, but as.
of February 17, 1995, there was no witten recomendati on by .

- Harris, as required by the CBA.

The Custodian Position Application

On March 7, 1995, Hatcher wote to Strong applying for the
- custodian position at Muwuntain View H gh School. He was
originally at the high séhool but had transférred to the
Heal dsburg Juni or Hi gh school, and he was requesting his origina
.position in the application.

Hat cher said he spoke to Strong and felt the CBA gave him a
preference as a custodian to the bosition.

Strong éaid she did not get involved in the appointnent for
this type of position. Harris was principal at Muntain View
- Hi gh and she interviewed candi dates. Hatcher was not considered.
for the position as he was under‘suspension at the tine.

Two days after he submtted the application, the District
expressed desire that Hatcher stay away from District property.

This action is described bel ow.

%Robbi ns does not recall directing Hatcher to place the

hours as Hatcher did. | find Hatcher's inquiry to Robbins on
this point in direct contrast to his position that she was not
his supervisor with respect to other issues. It further strains

his credibility that so inportant an issue would-be resolved in
such short fashion.

38



The District Property_Ban

On March 9, 1995, Strong wote to Hatcher.3 She wote she.
had been infornmed that Hatcher was on District property at the
~bus yard and nade inappropriate and threatening coments to other
enployées and “generally i npeded the transaction of district
busi ness." Hatcher was noticed that while he was on
adnini strative leave he was not to enter District property. Wth
the exception of letting off or picking up his child at a schoo
site, if he were to appear on District property or boarding a
school bus, the police would be called and he woul d be physiCaIiy
renoved.

Stfong noted that Hatcher had retained Bertoli as counsel.
AII_connunications were to be wwth him Hatcher was advised to
i mredi ately take heed of the notice.

The docunent was copied to séveral District admnistrators
and the CSEA co-presidents.

There is no evidence of other enployees being excluded from
District property. However, Smth testified there was an
i ncident involving an enpl oyee where there is a threat of
violénce but the enpl oyee resigned before the District obtained
'the order. |

Hat cher's testihnny presented an innocent visit to the yard.

Yet in a witten description of the event, Hatcher described his

This letter to Hatcher followed by one day his having filed
the initial unfair practice charge against the District. There
is no evidence, however, that the District was aware of the
unfair practice on March 9, 1995.
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di scussion with other drivers about his entitlenent to a vacant
position with nore hours. He wote that he then confronted

Robbi ns, who was filing the position, contending that -he was
entitled to the position if another driver wwth nore seniority . .
~did not opt for the position. They also discussed Hatcher's
efforts to get the custodial ‘position at Muntain View and again-
they had a difference of opinion on who should get the. position.
Hat cher wrote that Robbins was not happy about his taking the
vacant position.

The Restraining O der

The District sought a tenporary réstraining order agai nst
~Hatcher on March 10, 1995.. The matter was addressed by the court
on March 14, 1995. Based upon affidavits, the court issued a
tenporary order. After hearing on May 1, 1995, Hatcher was
enjoined fromcomng within 10 feet of any D strict school bus,
except to deliver or renove his child fromthe bus, or from
speaking to students or drivers while they were on District .
buses. |

The Board Di snmissal Hearing

The board of trustees held the dism ssal hearing on
April 24, June 12, 22 aid 23, 1995, and i ssued a deci sion on
June 23, 1995. Hatcher was represented by Bertoli.

The hearing was présided over by Paul Loya (Loya), an
attorney enployed by the District for this.purpose, who commenced

the hearing with the following coments on the proceedi ngs.
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Loya was designed by the board to nake_procedural deci si ons
in the course of the hearing. Al'l board nenbers were present at
the hearing. The District admnistration was represented by
counsel . Although Loya was acting as hearing officer, the board,.
had the authority at anytinme to overrule any decision the hearing
of ficer made, and would make the final decision with regard to
di sposition of the matter. |

The board's decision, dated June 23, 1995, included findings
of fact that Hatcher was late for the Fitch Mountain pick up on
Septenber 14 and 15, 1994.3% That fron1August 30 to Septenber
26, 1994, he failed nore than ten tines to do the required safety
check, and failed to clean his bus and close the wi ndows on
nunerous_occasidns. He failed to turn in the keys and fire
extingui sher at the end of the day prior to Septenber 20 and
failed to turn in absence slips for August 26 through August 29,
~and for two days in the week of Septenber 19. He further failed
to turn in his K-run list in a tinely-fashion after nore than one
request to do so. The board further found that during the period
'of Septenber 26 to Cctober 17, 1994, Hatcher did not conplete the
necessary absence slips for tinme off in August and Septenber.

The board found he fueled a bus while students were on board,
contrary to the recommended practice of the District, and he
fueled at a taxable fuel punp when the bus was éligible for the

nont axabl e punp. He continued to fail to do adequate bus safety

¥y one bus driver testified for Hatcher at this hearing.
That bus driver had been termnated fromthe D strict in fal
1995.
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checks, failed to turn in his keys and fire extingui sher, and
failed to clean his bus and put up the mﬁndoﬁs on nuner ous
wor kdays. |

The decision expressly stated that -the board did not base
its action on the events described in this paragraph. The board-
further found that Hatcher continued to not |eave the bus in good
order by failing to idle down at the end of the day, failing to
close windows and failing to bring in the fire extinguisher.

This was after witten confirmation of his m sdeeds. On

October 26, 1994, he failed to secure the bus and turn in the
keys and fire extinguisher. H's bus was seen in an unauthorized
| ocation on Novenber 3 and 4, 1994. Hatcher al so nade a
derogatory remark about a fellow bus driver over the radio.

The board further found that Hatcher submitted |og sheets on
Novenber 22, 1994, for the August 30 to Novénber 18, 1994,
peribd, in which he stated that he worked every workday from
©9:00 aam to 10:30 a.m at the junior high school as
groundskeeper, but in fact, he perforned those duties at other
times. Again, the board expressly stated that it did not rely on
this finding, as it was related to the prior suspension.

The board further found that Hatcher failed to file absence
certificates on nunerous occasions in 1992-93, after Decenber 12,
1992, and on many occasions in 1993-94.

The board al so found that Hatcher had been subject to prior
di sciplinary action, naking reference to the April 26, 1993,

letter from Machi . The letter was called a "letter of
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reprimand."” The board referred to the Septenber 14, 1993,

menor andum from Harris regarding the in-service hours. The board

further considered the Novenber 17, 1994, Iefter suspendi ng

Hatcher for failing to turn in the logs. The board's_debision

then noted that the disciplinary actions were considered only - .

‘wWith regard to nmitigation or the level of penalty to be inposed..
- The board further found that discipline was not initiated

because of union activities or filing workers conpensation

cl ai nms.

The board then found that Hatcher was inefficient in
performance of duties; refused to do assigned work; careless in
performance of work; and had unaut hori zed absences.

The final decision of the board was that Hatcher was to be
suspended wi t hout pay through June 23, 1995, fromhis last day in
paid service (January 17). He was further'dennted to
probationary standing fromthe end of the summer recess and was
directed to-attend the drivers in-service at the beginning of the
next school year.

Smith testified that he had never heard of the board
involuntarily denoting a classified enployee. He has seen "|ast
chance"” agreenents negotiated to that end. The CBA does not
'provide for denption to probationary status, but does provide for
denotion in class. |

Smth has never heard of a classified enployee bei ng
disciplined for failure to maintain drivers logs, failure to

submt absence slips, failure to take fire extinguisher off bus,
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par ki ng bus between office and bus garage, inadequate tine on bus
check outs, |eaving keys in bus, not putting up wi ndows, fueling
a diesel bus with students on board or fueling a bus at the

nont axabl e rather.than taxabl e fuel punp, or for interjecting a
comment in a radio converéation on the bus radio.

"The CBA Provisions on Discipline

The parties' CBA, effective July of 1992 to June Qf-1994, in
Article XXI defines discipline as a "personnel action which |
results in the dismssal, denotion, suspension or involuntary
reassi gnnent to another classification."

Recomendati on for discipline comes from the inmmediate
supervisor to the director of personnel. The CBA al so provides
that the director of personnel will investigate the charges and
make a reconmendation to the superintendent.

Section 6.1.2 of the CBA provides:

Enpl oyees shall be provided with copies of
any derogatory witten material ten (10)
wor kdays before it is placed in the

enpl oyee's personnel file. The enpl oyee
shall be given an opportunity during nornal

wor ki ng hours without |loss of pay to initia
and date the material and to prepare a

witten response to such material. The
witten response shall be attached to the
mat eri al .

Section 6.1.5 provides: .

Any person who places witten material or
drafts witten material for placenent in an
enpl oyee's file shall sign the material and
signify the date on which such material was
drafted. Any witten materials placed in a
personnel file shall indicate the date of
such pl acenent.
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Strong testified that the District adheres to progressive
di sci pline. Enployees are first counsel ed verbally about alleged
performance deficiencies, then given witten warning before
discipline is inposed.
From sundry docunents placed into evidence, it appears that
‘a standard practice for placenent of materials into an enpl oyee's
personnel file existed. A cover letter was placed on the
material which indicated the date the material was to be placed
into the file and that the enployee had the right to review the
material and to attach witten comments. The notice also
provided that the enployee could review the material during
busi ness hours and that the enpl oyee woul d be rel eased from duty
for the revieww th no salary reduction. The cover nenp al so
noted who placed the docunent in the personnel file.
Regar di ng suspensi on of an enpl oyee, section 21.8.3 of the
CBA provi des:
Enpl oyees may be suspended i nmmedi ately by
written order under energency procedure when,
in the opinion of the Superintendent or
desi gnee and the supervisor recomrendi ng
di sciplinary action, the continued presence
of the enployee at work may result in harmto
t he supervisor, another enployee, staff or
students. Any enpl oyee may be suspended
i medi ately, w thout pay, by witten notice
fromthe Superintendent or his designee, for
a period not to exceed ten (10) working days.
An enpl oyee receiving an energency suspension

shall be entitled to all rights contained
above.

| SSUES
The issue in this case is whether the actions of the
District when it (1) served upon Hatcher the recommendations for
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di sm ssal on Decenber 12, 1994, (2) issued the witten reprinmands
of Cctober 21, Novenber 7 and Novenber 17, 1994, or (3) ordered
t he suspensi on_and dem)tioh in June of 1995, were in retaliation
for his participation in negotiations or grievance processing in
vi ol ation of the EERA?
CONCLUSI ONS OF LAW

In order to prevail on a retaliatory adverée action- char ge,
the charging party nmust establish that the enpl oyee was engaged
in protected activity, the activities were known to the enployer,
and that 'the enpl oyer took adverse action because of such

activity. (Novato Unified School District (1982) PERB Deci sion

No. 210 (Novato).) Unl awf ul notivation is essential to char gi ng
party's case. In the absence of direct evidence, an inference of
unl awful notivation may be drawmn fromthe record as a whole, as

' -support ed by circunstantial evidence. (Carlsbad Unified School

District (1979) PERB Decision No. 89.) FromMNovato and a nunber -
of cases following it, any of a host of circunstances may justify
an inference of unlawful notivation on the part of the enployer.

Such circunmstances include: the timng of the adverse action in
relation to the exercise of the protected activity (North

Sacranento School District (1982) PERB Decision No. 264); the

enpl oyer's disparate treatment of the enployee (State of

California (Departnent of Transportation) (1984) PERB Deci sion

No. 459-8); departure fromestablished procedures or standards

(Santa G ara Unified School District (1979) PERB Deci si on No.

104); inconsistent or contradictory justifi cation for its actions
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(State of California (Departnment of Parks and Recr eat i on) (1983)

PERB Deci sion No. 328-S); or enployer aninosity towards union

activists (Qupertino Union Elenentary_School District (1986) PERB
Deci sion No. 572). | '

Once an inference is made, the burden of proof shifts to the
enpl oyer to establish that it would have taken the action

conpl ai ned of, regardless of the enployee's protected activities.

(Novato; Martori Brothers Distributors v. Agricultural Labor
"Relations Board (1981) 29 Cal.3d 721 [175 Cal .Rptr. 626].) Once
“enpl oyee m sconduct is denonstrated, the enployer's action,

. shoul d not be deened an unfair | abor

practice unless the board determ nes that the

enpl oyee woul d have been retained "but for"

hi s union nmenbership or his performance to

other protected activities. [Ibid.]

The record shows that Hatcher was engaged in protected

activity. It is well established that the filing of grievances
and unfair practice charges is protected activity. (North

Sacramento School District, supra, PERB Decision No.. 264.)

Hatcher filed grievances in 1988.and 1991, appeared in a
'grievancé on behal f of Capwell in 1992, and spoke to Harris about
the lack substitutes in Septenber of 1994. |In addition, Hatcher
served on the CSEA negoti ati ons team from 1990 through the 1992
.school year and made four appearances before the board of
trustees during that tine. He also served as CSEA's chi ef

negoti ator for sone of thét time. Aside fromthe discussion with
Harris in Septenﬁer of 1994, however, there is no indication that

Hat cher was active in grievance filing after 1992. Hatcher
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testified that he continued to serve as steward in the
transportation departnent, but there is no evidence of any
activity between the Capwell matter in May of 1992 and the
Sept ember 1994 di scussion with Harris.

The District was aware of the activities. Hatcher -undertook.
+Strong sat across the table from Hatcher during negotiations and-
served on two commttees with him She was involved in Hatcher's
1991 personal grievance and.the Capwell grievance in 1992'.
Harris was involved in the 1991 grievance, and Hatcher spoke to‘
her in Septenber about the shortage of substitutes. Hatcher
spoke directly to the board of trustees in the 1990-91 and 1991-
92 school years. |

The District first argues that CSEA is collaterally estopped
frompursuing this matter here in that the dism ssal hearing
before the board of trustees addressed the issue of retaliatory
act_ipn, relying on State of Caljifornia (Departpent of
- Devel opnental Disabilities) (1987) PERB Decision 619-S and

Kern County O fice of Education (1987) PERB Decision No. 630.

Specifically, the District argues that Hatcher was
represented by counsel, and had an opportunity to call and to
cross-examne w tnesses. The board nade a determ nation on the
merits, found Hatcher deficient in work performance, and further
that no reliance on his union related activities were nade.

Col | ateral estoppel should therefore preclude PERB fromre-

litigating the retaliatory allegation, according to the District.
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CSEA argues that PERB's ruling in Trustees of the California

State University (1990) PERB Deci sion No. 805b-H, conpels the
conclusion that the discrimnatory adverse action was not
pro'perly before the board of trustees. In that case, PERB
refused to apply collateral estoppel principles to a ruling of
the State Personnel Board (SPB), where the latter proceeded to
decision with full know edge that PERB was adj udi.cati ng the
discrimnatory charge, a matter PERB hel d exclusively and
initially wwthin its jurisdiction.

In addition, CSEA argues that the issues are not the sanme as
those before the board of trustees in that CSEA's rights were not

[itigated. In State of California (Department of Corrections)

(1995) PERB Decision No. 1104-S, PERB rejected a collateral
estoppel contention on the grounds that the enpl oyée
organi zation's interference claimwas not litigated before the
SPB. In this case, CSEA has a separate claimof interference
with its rights as the exclusive representative. |
Finally, CSEA attacks the nature of the termnation hearing, -
in that the présidi ng offiber was not a "neutral and detached
judicial officer unaffiliated with any of th.e parties.” Relying.

on a concurring opinion in San Diego Unified School District

(1991) PERB Decision No. 885, CSEA contends that the proceeding
before the board of trustees should not be given collateral
est oppel .

In State of California (Department of Devel opnent al
Disabilities), supra, PERB Decision No. 619-S, PERB adopted an
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adm nistrative |aw judge's analysis of collateral estoppel where
he stated:

Col l ateral estoppel traditionally has barred
relitigation of an issue if (1) the issue is
identical to one necessarily decided at a
previ ous proceeding; "(2) the previous
[proceeding] resulted:in a final judgnent on
the nerits; and (3) the party agai nst whom
collateral estoppel is asserted was a party
or inprivity with a party at the prior
[proceeding].” [Gtation.]

PERB predicated its position on this nattér on PéopLg V.
Sine (1982) 32 Cal.3d 468 [186 Cal.Rptr. 77] (Sms) in which the
court cited United States v. Utah Const. Co. (1966) 384 U.S. 394

[16 L.Ed.2d 642] where it was held that collateral estoppel m ght
be applied to decisions made by adm nistrative agencies "[w hen
an admnistrative agency is acting in a judicial capacity ahd
resol ved disputed issues of fact properly before it which the
parti es have had an adequate opportunity to litigate." In Sins
~the court said:

To ascertain whether an agency acted "in a

judicial capacity,"” the federal courts have

| ooked to factors indicating that the

adm ni strative proceedings and determ nation

possessed a "judicial character.”

[Gtations.]

In those cases where collateral estoppel has been considered

by PERB, the decision under review for application of the
~doctrine, has involved a third party. (See San_Ysidro Schogl

District (1980) PERB Decision No. 134; Kern County Ofice of

Education (1987) PERB Decision No. 630 and San Diego Unified

School District (1991) Perb Decision No. 885 (San Di ego);

Trustees of the California State University, supra, PERB Decision
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No. 805b-H.) In San Diego, the PERB majority decision declined,
for lack of necessity, to address the question of whether a
hearing officer hired by the district to al one cbnduct a hearing
was quasi -j udici al . |

| decline to give collateral estoppel to the board of
trustees termnation hearing because the board itself was the
presiding body at that hearing. The hearing officer served only
to assist the board in procedural decisions. Oherw se, the
board itself presided at the term nation hearing. The.board.
itself, a party to the PERB proceeding was to nmake the fina
deci sion regarding the adverse actions soUght by the
administrative staff. Such a setting, where one of the parties
to the proceeding is presiding at the proceedi ngs, does not
strike me as "judicial in character.”

The District urges the conplaints be dismssed because, it
contends, there is no connection between the District's action
- agai nst Hatcher and his protected activity. It contends the.
board's action was I ndependent bf the adm nistration and shoul d

be dism ssed under the authority of Konocti Unified School

District (1982) PERB Decision No. 217 (Konocti). The D strict
contends that the record in this case is devoid of any shifting
or’ contradicfory reasons for the board' s action. The D Strict
further argues that there was no departure from standard
procedures in the actions taken by the District against Hatcher.
I n Konocti, the hearing officer inputed union aninus of the

school superintendent to the school board whi ch had held a
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hearing on the dism ssal recommendation of the superintendent.
The PERB found that the board conducted an independent hearing
and rejected the superintendent's recomrendation for dism ssal.
Thué, the District argues here that since the board of.trustees
held its own hearing and rejected the dism ssal recomendation, -
‘no I mputation of aninmus can be inputed to the board..

The facts of Konocti are different than in this case.
First, the information relied upon by the board in this case
consisted solely of information gathered and supplied by District
adm nistrators, Harris, Strong and RichJ Secondl y, the sane
basis for drawing an inference of unlawful notivation on the
adm ni strators' parf is reflected in the board' s decision for
ihposing di sci pline on Hatcher. The decision to inpose
discipline on Hatcher relied on information that did not conply
with legal requirenments, sonme of which had not been di scussed
wi th Hatcher before being placed into witten form (being late
and | eaving keys and fire extinguisher on bus, punping diesel
fuel with children on board or punping at nontaxable tanks). In
addition, the board' s decision expressly |abeled two docunents
given to Hatcher as prior discipline, when in fact, the
District's own personnel director testified that such docunents
were not discipline.. Thus, for the sane reasons that Harris' and
Strong's actions mght be éuspect, so could the board of trustees
deci sion, and action, be suspect for unlawful notivation.

CSEA urges a finding of retaliatory adverse action inposed
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‘upon Hatcher on the basis of timng. Shortly after discussing
-wWth Harris the shortage of driVers in Septenber of 1994, Hatcher
recei ved the Septenber 26 nmeno fromHarris regarding his work
deficiencies. Then, while presenting a grievance on fhe pay dock
~on Decenber 12, 1994, Hatcher was handed a package- of .docunents: .
~justifying a reconmendation for his disnissal.?°

The District discounts Hatcher's neeting with Harris in
Sept enber on the grounds that she agreed with himabout the
shortage of drivers, and in fact, did secure a bus driver's
l'icense so that she could take on a route. It contends the
Decenber 12, 1994, neeting could not have pronpted the di sm ssal
reconmendat i on because the charges had been prepared before that
dat e. |

The District discounts Hatcher's activities as a negoti ator
for CSEA, as that was two years before the District's action,
relying on Central Union H gh School District (1983) PERB
Deci sion No. 324 (one year between protected activity and adverse
action was one factor in declining to find unlawf ul notivétion). |

Here, however, | think CSEA is correct in focusing on the
Sept enber neeting between Hatcher and Harris as a reference

point.% There is no dispute that Hatcher did speak to her about

®¥Wth regard to the Decenber 12 grievance neeting, Hatcher
had al ready been put on notice that the D strict was considering
further adverse action. Robison had told himso in the letter of
Novenber 17, 1994, when she advi sed hi mof the suspension for
failing to submt drivers | ogs.

""*There is no evidence put forward by Hatcher that the
nmeeting with Harris preceded the neno of Septenber 14, 1993, from
Harris to Hatcher, regarding in-service tine. Thus, no protected
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a shortage of substitutes. That she agreed with himdoes not-
mtigate his entitlenment to speak to the point and not suffer
retaliation.

Timng is one factor that may be relied upon in draw ng an

i nference of unlawful notivation, but standing alone will .not

- justify such an inference. . (Mreland Elenentary School District.
(1982) PERB Deci sion No. 227.)

CSEAIadvanées further argunent in support of the inference
of unlawful nmotivation in contending that the District failed to
foll ow the CBA requirenent that the director of personneL
i nvestigate the charges before making a recommendati on of adverse
action. Here, conteﬁds CSEA, the fact that Strong, the director
of personnel, did not ever discuss with Hatcher any of the
al l eged charges constitutes failure to investigate the charges.
Furthermore, Harris, the author of all the adverée menos to
Hatcher in the fall of 1994 regarding his bus driving
~deficiencies, never discussed with Hatcher the problens before
issuing the méenos. Finally, contends CSEA, Robbins did not
di scuss with Hatcher the problens before the nmenos were issued.

It is true that Strong never consulted mith Hat cher.  She
relied upon Harris for all her information. However, there is no
evi dence of an established pfactice_that Strong made i ndependent

i nvestigations where a supervisor advanced performance probl ens.

activity by Hat cher is shown to have occurred at any time
reasonably before the Septenber 14, 1993, nmeno, to justify an
i nference of unlawful notivation for that nmeno, based upon
tim ng.
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While Strong did not appear to like Hatcher, and insisted that he
deal with the District through his attorney, there is no basis
for inferring anti-union aninmus on her part. There is no reason
to infer unlawful notivation fromthe failure of Strong to

conduct an independent investigation of Hatcher's .poor job.

performance.* (See Riverside Unified School District (1987)
PERB Deci si on No. 639.) |

It is only partially true that Harris did not discuss
matters with Hatcher before issuing nmenos. Both Harris and
Robbi ns askéd Hat cher about the bus |ogs, before Harris wote
menos on the subject.

The District contends that there were no shortcom ngs in t he
investigation by either Strong, relying on Harris, or Harris,
relying on Robbi ns.

Thi s argunment overl ooks the fact that the evidence shows
that the District had a practice of progressive discipline,
meani ng the supervisor would first speak with the enpl oyee about
a deficiency, before resorting to a witten neno. Such practice
was not enployed in this case. It does not appear that Harris
spoke to Hatcher about the fire extinguisher, keys, or the safety
check deficiencies before issuing himnenos about those matters.
Nor did she speak to hi m about being late on September 14 and 15,

1994, before she issued the meno. Nor did she speak to hi m about

“l did take note of Strong's failure to check with Hatcher
about the alleged "abandonnment" of position as charged in her
Oct ober 21, 1994, letter to him However, it is noteworthy that
was not the only charge against Hatcher in that letter.
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t he fueling of the bus with children on board, or on the use of

t he nont axabl e punp. On the other hand, both Harris and Robbi ns
did speak to Hatcher about the bus |ogs and absence slips before
witten nenos were produced on those issues.

| Anot her basis for drawing an inference of unlawful
-notivation, contends CSEA, is the District's failure to follow .
proper procedures with respect to various docunents that were

pl aced into Hatcher's personnel file, wthout inform ng Hatcher
that such docunents were going into his file or that he had a
right to respond to the nmenos. Hatcher was not infornmed that the
Sept enber 26 nenmp was going into his file or that he had a right
to respond to it. The Cctober 17 nmenp was plaéed into his file
but later replaced by the October 21 neno. *?

PERB has held that the fact that personnel practices were
not exenplary is evidence insufficient to raise inference union
activities notivated the District to take action. (San D ego
Unified School District (1991) PERB Decision No 885 (San _Diego).)

CSEA further argues that the D strict gave Hatcher until
Oct ober 28, 1994, to correct the earlier deficiencies, and then

proceeded to dock Hatcher's pay. This, contends CSEA, was

“The COctober 21 nenp notes the existence of the COctober 17
meno. Harris said she renoved the Cctober 17 nmeno from Hatcher's
mai | box when she noted he had been absent. Both the QOctober 17
and 21 nenpos neke reference to the placenent of the docunents
into his file and his right to nmake a response within five days.
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clearly diéciplinary action yet, Hatcher was not given notice of
rights to a Skelly hearing or to appeal the decision.*

Thé District's failure to give Hatcher the Novenber 7, 1994,
meno before Decenber 12 was also a failure to conmply with
procedur es.

CSEA attacks the Novenmber 17 suspension for failure to turn..
in bus |ogs because it was based upon the."preposterous noti on"
that such failure would place the transportation departnent in
jeopardy of being placed in "inactive status” by the CHP.

Robi son's response to Hatcher's grievance stated that the
District's rating at that tine was satisfactory, further

deni grating the seriousness of the absence of Hatcher's driver's
logs. Finally, the imedi ate suspensi on, contends CSEA, viol ates
the CBA as it limts immedi ate suspension to an energency when
the "continued presence of the enployee at work nmay result in
harmto the supervisor, another enployee, staff or stpdents."

| disagree with CSEA's analysis of the seriousness of -

Hat cher's failure'to turn in the bus logs and the limt CSEA
reads into the CBA on suspensions. Credible testinmony of Harris

was that the logs were required and that failure to maintain the

3CSEA further argues that Harris testified at the
term nation hearing that Hatcher had done nothing wong by not
turning in his absence slips until after he returned to work on
Cctober 26. Yet a fair reading of the District's concern when
Strong took the action was that Hatcher had failed to informthe
District of the reason of his absence or of an anticipated return
date, both factors unrelated to absence slips, and both matters
of reasonable concern to the enpl oyer.
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logs could result in adverse effect on the transportatfon
depart nent.

Furthernore, the CBA does provide for a ten-day suspension
that has no conditions attached. Here, Hatcher was suspended for
up to ten days, but the'suspensioh was reduced to one and one-
hal f days when he turned the logs in to Harris.

CSEA further cites the inclusion of the Novenber 7, 1994,
meno in the dism ssal charges, despite the fact that Hatcher had
not previously been given the nmeno, nor given an opportunity to
respond to it. In addition, the dism ssal charges were brought
whil e Hatcher's appeal of the suspension for failure.to submi t
logs was still pending, and did not contain any conduct by
Hat cher after the deadline of October 28, 1994, set by Harris in
the October 21, 1994, meno. Thus, contends CSEA, Hatcher was
being di sciplined for the sanme conduct for which he was
suspendéd. |

The District, contends CSEA, placed Hatcher on an indefinite
unpai d suspension on ‘January 17, 1995, for failing to attend the
Skellv hearing set for that day. The CBA, contends CSEA, has no
provi sion giving fhe District such authority.

The Ejstrict contends however, that provisions of the
Education Code and of the CBA necessarily render the D strict
empowered to suspend an enployee wi thout pay, pending the
termnation heari ng.

It is not the province of PERB to nonitor or enforce

conpliance with the Education Code. (See Los _Angeles Comunity
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(ol lege District (1987) PERB Decision No. 623.) The District's
argunent of interpretation of the CBA does appear to be
reasonabl e. That argunent rests on the |anguage bf the CBA in
section 21.8.2, regarding revocation of suspension and

' conpensation'for the period of suspension that was revoked. -In -

Lgpp v. Superior Court of Placer County (1962) 205 C A 2d 56 [22-

"Cal.Rptr. 839.] it was held that a school board has an inherent
power to suspend an enpl oyee Wi t hout pay during investigation and
pendi ng the determnation of formal charges absent a provision in
t he Educati on Code. Mbdreover, section 45113 of the Education
Code enpowers the school board to enact rules and regul ations
governi ng the managenent of classified enployees. That section
expressly provides:

Any enpl oyee designated as a permanent

enpl oyee shall be subject to disciplinary

action only for cause as prescribed by rule

or regul ation of the governing board, but the
governi ng board's determ nation of the
sufficiency of the cause for disciplinary action
shall be concl usive. '

Finally, in San Mateo Gty _School District v. Public

- Enpl oynment Rel ations Board (1983) 33 Cal.3d 850 [191 Cal.Rptr.
800], the California Supreme Court noted that Education Code

section 45113 mandates certain procedures, protections and

entitlements for classified enployees to be disciplined. The
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intent of section 3540* is to preclude contractual agreenents
which alter these statutory provisions.

CSEA cites the District's March 9, 1995, exclusion of
Hat cher ffon1the District property the day after he filed the

unfair practice charge was "extréordinary,' and unpr ecedent ed.
As the District argues, however, there is nb.evidence t hat
the District was aware of'the unfair practice charge-héving been
filed when it filed its petition for injunctive relief.
Finally; the board of trustees decision was i nproper and
unl awf ul , contends CSEA, because the board cited as "prior
di sci pline" inposed, the April 26, 1993, letter and the

Septenber 14, 1993, nmeno fromHarris regarding in-service hours

#“Section 3540 provides in relevant part:

It is the purpose of this chapter to pronote
t he inprovenent of personnel managenent and
enpl oyer-enpl oyee relations within the public
school systens in the State of California by
providing a uniformbasis for recognizing the
right of public school enployees to join
organi zations of their own choice, to be
represented by the organizations in their
prof essi onal and enpl oynent rel ati onshi ps
with public school enployers, to select one
enpl oyee organi zation as the exclusive
representative of the enployees in an
appropriate unit, and to afford certificated
enpl oyees a voice in the fornmulation of
educational policy. This chapter shall not
supersede ot her provisions of the Education
Code and the rules and regul ations of public
school enployers which establish and regul ate
tenure or a nerit or civil service system or
whi ch provide for other nethods of

adm ni stering enpl oyer-enpl oyee rel ations, so
long as the rules and regul ations or other . -
met hods of the public school enployer do not
conflict with lawmful collective agreenents.
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required. Both, insist CSEA, were only warnings and dfd not
constitute discipline. CSEA cites Strong's testinony that
nei t her docunent constituted discipline within the nmeaning of the
CBA. Thus, the board inproperly concluded the letters were prior
-di sci pline inposed. |

CSEA raises a nunber of other argunents in support of its
claimthat District representatives harbored an unlawful notive.
1 consider it unnecessary to address themall. Suffice it fo say
that under Novato's anal ytical approach, the follow ng
observations justify an inference of unlawful notivation in the
actions taken agai nst Hatcher.

Despite a policy of progressive discipline, whereby
enpl oyees woul d first receive verbal notice of perfornﬁnce
problenms, Harris did not discuss with Hatcher the nmatters
relating to bus check out, tardiness and paperwork, keys and fire
extingui shers and wi ndows, as set forth in the Septenber 26,
1994, nenp. In that meno she nade a specific allegation
occurring on Septenber 20, 1994. She had not discussed with him
absence slips, bus logs nor the K-run |ist.
| Thus,_the District varied from standard personnel practices
in the advancenent of the Septenber 26, 1994, neno.

Critical to the District's basis for inposing discipline on
Hat cher was this Septenber 26, 1994, neno fromHarris. Yet the
"meno did not informHatcher that the nmenp was going into his file
and that he had a right to respond to the information therein.

Thus, the board relied upon a docunent that did not conformto
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the rules of procedure for placenent of docunents into the
personnel file. |

Part and parcel to the adm nistration's determ nation to
nove forward towards Hatcher's dism ssal is the Novenber 7, 1994,
meno. Again, Harris never discussed the incidents in this neno -
wi th Hatcher, contrary to the progressive discipline policy.
‘Nbreover, t he meno whi ch was never provided to Hatcher, .prior.to
going into his personnel file.

In reply briefs, CSEA cites MIller v. Chico Unified School

District (1979) 24 Cal.3d 703, 713 [157 Cal.Rptr. 72] (Chico)
for the proposition that the District could not rely on the
‘Novenber 7, 1994, nenp because of failure to conply with
Educati on Code section 44031. The court held that an enpl oyee
nmust be permtted to review and comment on derogatory witten
material conpiled and nmai ntai ned by a school district, even
t hough the material had not been previously placed in his
pefsonnel file. Despite the absence of his right to exercise
that review and comment, the adm nistration included the
Novenber 7, 1994, docunent as a basis for recomendi ng di sm ssal .
This would seemto violate_gnng. Even though the board itself
expressly disavowed the information in the Novenber 7, 1994,
| meno, the damage was already'done.

Moreover, as noted, the Septenber 26, 1994, Harris to
Hat cher meno, did not provide for notice of going into his
‘personnel file nor of Hatcher's right to respond. The board did

rely upon this docunent for its findings and decision for the
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tardi ness on Septenber 14 and 15, the Septenber 20 incident
regarding the keys and fire extinguisher, and failure to file
absence slips, log sheets and the K-run. Thus, the board of
trustees inproperly considered t he Sept enber 26, 1994, Harris to
Hat cher menp as grounds for inposing discipline.

The decision of the board relied on two docunments as
_evidence of "prior" discipline, t he Apr}l 1993, letter from Mach
and the Septenber 14, 1993, letter fromHarris regarding
Hatcher's in-service hours. Strong, the District director of
personnel, testified that neither docunment constituted
di sci pli ne.

‘I thus draw an inference of unlawful motivation from the
District's action against Hatcher in making recommendations for
his dism ssal and the board's decision to suspend Hatcher for a
certain time period and to denote himto probationary status, on
the grounds that the District failed to conply with its own
procedures, i.e., failed to discuss performance problens with
Hat cher before issuing witten nenos (the Septenber 26, 1994 and
Novenber 7, 1994, nEnns)ﬁ failed to give Hatcher notice of right
to reyieMIand comment on docunents going into his personnel file,
(the Septenber 26, 1994 and Novenber 7, 1994, nenos); failure of
supervisor to put into witing the recormendati on of di sm ssal
until long after service of the dism ssal notice; and the
reliance upon the April 1993 Machi jetter and the Septenber 14,
1993, meno regarding in-service hours as "prior reprimnds” when

in fact neither constituted such reprinand.
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The burden now shifts to the District to show or denonstrate
that it would have taken the action it took, déspite Hat cher's
“protected activity. (Novat 0.)

The Decenber 12, 1994, Dismi ssal Notice

The Decenber 12, 1994, dismnissal recommendation was
predi cated upon Hatcher's alleged deficiencies in the
Sept enber 26, October 21 -and Novenber 7, 1994, nenos.

The September 26 meno asserted that Hatcher had been late on
. Sept enber 14 and 15, 1994. Hat cher adnitted the qhargés at
hearing. H's explanation, at hearing, was that his battery was
dead on both days. Astonishingly, Hatcher never told Robbins or
Harris what condition prevailed on those days. Until the board
of trustees hearing, Hatcher never asserted this defense. The
District, Harris or Strong, did not know of that defense at the
time the dismssal recommendati on was delivered to Hatcher on
Decenber 12, 1994. The nmeno also criticized Hatcher's bus
mai nt enance check up, bus cl eanli ness, mﬂﬁdoms i n proper place
and returning fire extinguisher and bus keys. Specifically, the
fire extinguisher and keys were on the bus on Septenber 20, 1994.

Hat cher testified that he was not at work on Septenber 20,_
1994.% Harris' testinmony was that she saw the fire extinguisher
and keys on board the bus on Septenber 20, 1994, and Hatcher had

been the | ast driver on the bus.

“Hat cher's own bus | ogs, subnitted to Harris in Novenber
1994, assert he was present on Septenber 20, 1994.

64



The Septenber nmeno asserted that Hat cher had not submitted
absence slips for the week prior to the start of school and for
two days during the week of Septenber 19, 1994.

Finally, the neno asserted that'kbtcher had not submtted
| og sheets nor K-run student's lists. As the facts denonstrate,
--Hat cher -continued for sone tine to refuse to submt the |og
: éheets, and his only defense to-the K-run list was that he didn't
understand the requirenent.

Thus, with the exception of the dispute about bus
cl eanliness and cl osing bus w ndows, *® the Sept enber 26 nmeno
listed performance problens with Hatcher that are factually true.

The second basis of thé di sm ssal recommendati on was the
Cctober 21 nmenp from Strong regarding Hatcher's failure to submt
~absence slips, file bus logs, fuel buses in accordance with the
recommended practice of the District, and that he fueled'a bus at
a taxablé punp.

Once again, Hatcher's defense to these assertions carries no
weight. He was at the time, refusing to submt the bus logs, he
admtted fueling the bus but, at hearing offered an excuse he
never advénced to Robbins, Harris or Strong.*” H's defense to
fueling the bus at the taxable punp versus the nontaxable punp

was that he didn't understand the difference.

“And that dispute is only whether other enployees received
adverse nmenos for such conduct. ‘ _

“The excuse was that the bus fuel gauge was defective,
creating the potential for running out of gas.
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| Thus, the deficiencies relied upon by the District for the
October 21, 1994, neno were true.

The courts and the National Labor Relations Board has | ong
recogni zed an enployer's right to discharge enpl oyees for
performance deficiencies, notw thstanding that enployee's:
participation in protected activities. (San _Diego.)

The final basis for the recommendation for di scharge was the
Novenber 7, 1994, neno fromHarris to Hatcher. This meno
asserted Hatcher continued to not |eave his bus in good order,
that on Cctober 26, the bus was not idled down, w ndows were |eft
down and he did not bring in the fire extinguisher.

Hat cher's defense to these charges was that he was not at
work on that day. Yet, his own bus |og shows that he was pr esent
on that day, and his doctor's nbte to the District authorized him
to return on Cctober 26.

The nmeno further alleged that Hatcher was parked on G ant
Street on Novenber 3 and 4, 1994, assertions that Hatcher
admitted. The menp also asserted that Hatcher parked his bus in
the wong place at the bus yard. Hatcher disputed that he was
the only one who did this, not that he did not park his bus where
char ged.

Finally, the nmeno described the radi o incident where Hatcher
interrupted the conversation between a bus driver and the bus
di spat cher aﬁd made a derogatory remark about fhe bus driver.

Hat cher admtted the i ncident.
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Thus, in sunmmary, the factual basis for the Decenber 12,
1994, dism ssal recommendation was, for the nost part, true.

The Decenber 12, 1994, statenent also referred to the "prior
discipline" citing two docunents that were in fact not
‘discipline. Wile that error contributes to an inference -of.
unl awful notivation, it does not_itself, denigrate fromthe
factual deficiencies in Hatcher's performance set forth as the ..
~basis for reconmendi ng ternination.

The-discussion relating to the Decenber 12 dism ssal charges
covered the Cctober 21 and Novenber 7 nmenps and need not be
repeated here. |

The conplaint alleged that the November 17 reprimand was in
'violation of Hatcher's rights. The Novenber 17, 1994, reprimand
was the suspension for failure to submt drivers |ogs. Hatcher
refused to submt those |ogs, contending he was exenpt. Aside
from evi dence showing that bus driver Smith m ssed one nonth of
| ogs®® after having filed them for sonme nonths, the record shows
that all other drivers were filing the driver |ogs.

Hat cher's own perception of how little influence his failure
to file drivers logs on the departnent's good standi ng does not
mtigate against Harris' testinony that she had been told of the
possi bl e adverse action of nonconpliance with the District's own

requirenent, the filing of |ogs.

“Harris credibly testified that bus driver Smth had
prepared the logs, but had failed to tinely file them
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According to Harris, the log requirenment was announced at
t he August in;servi ce sessions. Hatcher was present only for the
bi ddi ng portion of the in-service sessions. Robbins asked
Hat cher for the logs in Septenmber. Harris wote to himexpressly
about the logs on Septenber 26, 1994. Harris asked hi mabout the
-~ logs on October 19, 1994. = She again wote to himon October 21. .
about the logs. Although he may have been absent until as.late .
at Cctober 26, 1994,% and may not have gotten the October 21
menmo until October 27, he still did not conplete the |ogs and
turn themin. From Septenber until October 28, he had been asked
four times, twice inwiting, for the bus logs. Despite his
under standi ng of the "work now and grieve |ater" concept, Hatcher
defied the requests for the bus |ogs. Even though he had been
.-tOId by CHP representatives in |late Cctober or early Novenber
that the logs might be a carrier requirenent, he did not conplete
and file the logs until the District took the action of |
suspendi ng hi m on Novenber 17.

Hat cher's refusal, based upon his understanding of the I|aw,
one that had been changed fromthe previous year, nay have
justified filing a grievance on the issue, but he should have
complied with the requirenent in the interim Even if he did not
know of the requirement until September 19, when Robbins asked
hi m about the form he refused then, and even after Harris wote

hi mon Septenber 26, 1994, he continued to refuse. Even after

: “Hat cher's own | ogs show he was on duty Cctober 19, 20 and
21, 1994. .
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Harris asked himabout the fornms in October, he refused. |
Finally, even after Harris wote to himin the Cctober 21, 1994,
meno, he still refused to conplete the fornms. No one else in the
depértnent refused to conplete the formas was required. Even
~Smth filled out forns fromthe begi nning of the school year, and
m ssed just four weeks in Cctober. He submtted them when asked.
Hat cher's blatant refusal in light of four requests, two in
witing, to submt the driver |ogs, was reasonable grounds for
the District taking the action it did. | nsubor di nati on may bé
met with discipline, notw thstanding protected activity.
(San Diego.) | conclude fhe District would have issued the
Novenber 17, 1994, nenp, notw thstandi ng Hatcher's protected
activity.

The June 1995 Suspension and Denpti on

The board of trustees declined to dismss Hatcher as
recommended by the administration, but r at her suspended Hat cher
fromJanuary 17, 1995, to the end of the school year. The board
further denoted Hatcher to probationary status for the oncom ng
school year. |

The board's action was prédicated updn a summary finding
that Hatcher was inefficient in performance of duties, refused to
do assigned work, careless in performance of work and had
unaut hori zed absences. These findings were predicated upon
specific findings.of his being late for runs on Septenber 14
and 15, 1994, failure to do safety checks, bus cleaning and

wi ndow cl osing. Further, that he had failed to turn in keys and
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fire extinguisher at the end of the day prior to Septenber 20,
1994. In addition, Hatcher did not conplete absence slips for
August and Septenber, fueled a bus with students on board and
fuel ed at a taxable punp.

Aside fromthe issues disputed by Hatcher of safety checks,
bus cleahing and w ndow cl osing,® the grounds relied upon by the
board of trustees were true.

It is concluded that Whitehurst's |eave and Harris'
assunption of greater supervisorial role over Hatcher, resulted
in a close nonitoring of Hatcher's job performance. This close
nmonitoring commenced in early Septenber 1994 when Harris rem nded
" Hat cher about the in-service requirenments. Harris had just

commenced the bus driver supervisorial role wthout Witehurst.
That meno preceded Hatcher's conversation with Harris about the
shortage of substitutes. It followed a | ong period of tine in
whi ch Hat cher was not engaged in protected activity.

Consistent with this change in managenent style, the nenos

that followed were based largely on events that did in fact
~occur. Sone of the deficiencies noted were of the type about
which the District had expressed concern to Hatcher prior to his
_beconming a job steward, or on the negotiating team These
concerns were about being late, not notifying the enpl oyer about

absences, and conpletion of absence slips.

®Recal | that only one other bus driver testified at the
board of trustees hearing, unlike the several who testified at
the formal hearing in this case.
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The District adm nistrators failed to conply with District
procedures in processing documents. The District adninistrators
and the board of trustees |abeled certain nmenos as letters of
repri mand when in fact they were not reprinmands.

Despite these errors, the board' s underlying basis for
taki ng action against Hatcher was its finding that Hatcher was
-inéfficient in performance of duties, had refused to do assigned
wor k, was careless in assigned work -and had taken unaut hori zed
absences. As the foregoing anal ysis denbnstrates, the |
accusations were for the nost part true. Hatcher was |late on
certain occasions, left his keys and fire extinguisher on the"
bus, fueled buses with children on board and had punped fuel at a.
taxabl e punp. He had refused to file out the bus logs.” It was
further truelthat he had unaut hori zed absences. Thus, the
reasons advanced by the District for inposing discipline were not
pr et exual . |

| conclude that the adm nistrators and the board of trustees
woul d have taken the action they did, despite Hatcher's
engagenent in protected activity. Accordingly, the conplaint in
SF- CE- 1774 . shoul d be dismissed. As there was no unfair practice
conmtted by the District against Hatcher, there could be no
unfair practice conmtted against CSEA. Thus, the conplaint in

SF- CE- 1818 should |ikew se be dism ssed.

*The board decision considered the |logs incident only for
t he purpose of inposing discipline. Cbviously the one and one-
hal f day suspension was in fact, "prior discipline.”
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PROPOOED ORDER
Based upon the foregoing findings of fact and concl usi ons of
law and the entire record in this matter, unfair practice charges

SF-CE- 1774, Russell Hatcher v. _Heal dsburg Union_Hi_gh Schoo

District, and SF-CE-1818, California School Enployees Association
& Its Healdsburg Chapter No. 314 v. _Heal dsburg Union High School-

District and conpanion conplaints are hereby DI SM SSED

Pursuant to California Code of Regul ati ons, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party'files a statenent of exceptions wth the
Board itself at the headquarters office in Sacranento within
.20 days of service of this Decision. In accordance with PERB
Regul ations, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code of Regs.,
tit. 8 sec. 32300.) A docunent is considered "filed" when

--actually received before the close of business (5:00 p.m) on the

| ast day set for filing ". . .or when sent by tel egraph or
certified or Express United States nmil, postmarked not |ater
than the last day set for filing . S (See Cal. Code of Regs.,

tit. 8, sec. 32135; Code Cv. Proc, sec. 1013 shall apply.) Any
statenent of exceptions and supporting brief nust be served
concurrently wiwth its filing upon each party to this proceeding.

Proof of service shall acconpany each copy served on a party or
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filed wwth the Board itself. (See Cal. Code of Regs., tit. 8,
secs. 32300, 32305 and 32140.)
Gary M. Gallery,

Administrative Law Judge



