STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD

DOM NGO P. GUERRA, )
Charging Party, )) Case No. LA-CE-3710
V. )) PERB Deci sion No. 1191
BAKERSFI ELD CI TY SCHOOL DI STRI CT, )) Apri | 3,.' 1997
Respondent . )z

Appear ances; Domi ngo P. Guerra, on his own behal f; Breon,
O Donnell, MIller, Brown & Dannis by Joan Birdt, Attorney, for
Bakersfield Cty School District.
Bef ore Caffrey, Chairman; Johnson and Dyer, Menbers.
DECI S| ON

DYER, Menber: This case conmes before the Public Enpl oynent
Rel ati ons Board (Board) on appeal froma Board agent's dism ssa
(attached) of Domingo P. CGuerra's (Querra) unfair practice
charge. As anended, the charge alleges that the Bakersfield City
School District (Dstrict) violated section 3543.5(a) and (c) of

t he Educational Enploynent Rel ations Act (EERA)! by harassing,

'EERA is codified at Governnent Code section 3540 et seq.
Section 3543.5 provides, in relevant part:

It shall be unlawful for a public schoo
enpl oyer to do any of the foll ow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.



retaliating, and discrimnating against Guerra.

The Board has reviewed the entire record in this case,
including Guerra's original and amended unfair practice charge,
the warning and dismssal letters, Guerra' s appeal, and the
District's response thereto. The Board finds the warning and
dismssal letters to be free of prejudicial error and adopts them
as the decision of the Board itself.

ORDER

The unfair practice charge in Case No. LA-CE-3710 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chairman Caffrey and Menber Johnson joined in this Decision.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.
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Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213)736-3127

January 9, 1997

Dom ngo P. Cuerra _

Re: Domngo P. Querra v. Bakersfield Gty School D strict
Unfair Practice Charge No. LA-CE 3710 :
D smssal and Refusal to Issue a Conpl ai nt

Dear M. _Querra:

In the above-referenced charge you allege the Bakersfield Gty
Unified School Dstrict (Dstrict) violated the Educati ona

Enpl oyment Rel ations Act (EERA or Act) section 3543.5(a) and (c)
by discrimnating agai nst you.

O Novenber 20, 1996, | spoke with you regardi ng the above-
referenced charge. | explained the Public Enpl oynent Rel ations
Board's (PERB or Board) jurisdictionis limted. | indicated to
you, in ny attached |letter dated Decenber 12, 1996, that the
above-referenced charge did not state a prinma facie violation.
You were advised that, if there were any factual inaccuracies or
additional facts which would correct the deficiencies explained
in that letter, you should anmend the charge. You were further
advi sed that, unless you anended the charge to state a prina
facie violation or withdrewit prior to Decenber 19, 1996, the
charge woul d be dismssed. At your request | extended that
deadl i ne to Decenber 27, 1996.

On Decenber 31, 1996, | received two anmended char ges post nar ked
Decenber 30, 1996. These anended charges were | abel ed,

"bilingual teachers rights," and "pronotional opportunities.” On
January 2, 1997, | received a third amended charge | abel ed, "file
tanpering.” | received a fourth anended charge | abel ed, "problem

resol ution,”" on January 6, 1997. 1

N% Decenber 12, 1996, letter indicated nmany of the allegations of
the original charge were untinely filed. The bilingual teacher
charge simlarly presents untinely allegations. The charge

i ncludes all egations and/or events dating back to 1993. As
previously discussed, allegations of conduct falling outside of
the six nonth statute of limtations period, in this case prior
to February 22, 1996, nust be dismssed. Al though the anended

'Al though partially anended four times, | considered the
parti arges together as one anended charge. The
conbi ned total of these anendnents is approxi mately 400 pages.
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charge provided additional facts, the anended charge did not
correct the deficiencies noted in the warning letter.

In the bilingual teacher rights section of your anended charge
you alleged the District transferred you unfairly. However,
according to the anmended charge, the District notified you of
your transfer away fromStella HIls on May 25, 1994. A
conplaint may not issue on this allegation because the conduct
gccuraed prior to February 22, 1996, and is therefore timne-
arred. o

The bilingual rights section of your anmended charge al so all eges
the Dstrict refuses to pay you a bonus for being a bilingual
teacher, while also locking you into a bilingual - position.
However, the charge does not provide facts indicating the
Dstrict was unlamfulkz noti vated by your participation in
protected activities when refusing to pay you the bilingual bonus
-and refusing to allowyou to transfer out of the bilingual class
you were teaching. The collective bargaining agreenent between
the District and the Bakersfield Elenentarg Teachers Associ ation
requires unit nenbers seeking a bilingual bonus to have a
bilingual certificate.? You do not possess such certification.

As for your allegation that the Dstrict is |locking you into the
bilingual position, ny investigation revealed the tollow ng
information. The charge indicates the Dstrict notified you of
your transfer away fromStella HIlIls school on May 25, 1994. You
wanted to teach kindergarten but assignnent selection was based
on seniority. Your charge provides, "Wen ny turn cane, the

| onest grade to kindergarten was a third grade class at MKinl ey
school. | chose it." Later in 1994, you accepted a position to
teach a bilingual kindergarten class at the Pauly School i nstead
of the 3d grade class at McKinley. Because you chose to teach
the kindergarten class at Pauly 1nstead of staying at MKinl ey

?Section 14.4.1 Bilingual / Special Education Bonus states, in
pertinent part:

. . . unit nmenbers assigned to a bilingua
posi ti on who hold one or nore of the
followng clear California credentials and/or
full California certification required for
their assigned position shall receive a bonus
of Seven Hundred Fifty Dollars ($750. 00).
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the District alleges you are not eligible under the contract to
transfer out of the Pauly position until July 8, 1997.

As expl ai ned above, your allegation that the transfer away from
Stella HIls in 1994 was unlawful ly notivated is untinely and
therefore not within the jurisdiction of PERB. Even if tinel
filed, the allegation would be dismssed and deferred to binding
arbitration as explained in the warning letter. Nor does your
allegation that the Dstrict has | ocked you into a bilingual
position present a prinma facie violation of the EERA

In addition to the limtation on your ability to transfer until
July 8, 1997, you also allege the District wll not let you
transfer out of the bilingual position until the district can
repl ace you with a bilingual teacher. The charge does not
provide facts establishing this limtation on bilingual teachers
Is aviolation of the EERA  Your anended charge indicates a 1984
Desegregati on Consent Decree by the Ofice of Qvil R ghts
resulted in this limtation on bilingual teachers. The charge
does not present facts indicating the Dstrict was unlawful |y
notivated by your protected activities. The charge does not

i nclude facts denonstrating the District departed fromthis
pol i cy by applﬁing it exclusively to'you. Nor did the charge
provi de any other facts indicative of nexus.

In the pronotional opportunities section of your amended charge
ou allege the District discrimnated agai nst you by refusing to
ire you as a principal and/or vice-principal. You also allege

the Dstrict denied you due process.

The charge did not indicate howthe Dstrict's refusal to conduct
the hiring of principals and vice-principals in accordance with
your requests was.a violation of the EERA. Hring decisions are
a matter of managenment prerogative. (See Redwoods Community
Qollege District (1994) PERB Deci sion No. 1047; -
Landing_Unified School District (1982) PERB Decision No. 223.)

As stated previously, PERB s jurisdictionis limted. Your due
process rights under other state and/or federal |aw cannot be
addressed by PERB. Thus, these allegations nust be di sm ssed.

The file tanpering section of(your amended charge all eges on
April 12, 1995, you discovered two positive |letters had been
del eted and four negative letters had been added to your
personnel file. You failed to file this unfair practice charge

3The col | ective bargai ni ng agr eenent Section 8.4.1 limts
voluntary transfers to one per a three year period.

3
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within six nonths of your discovery of the District's conduct.
Thus, this allegation nust be di smssed.

In the section of your charge |abel ed problemresolution, it is
uncl ear what type of unfair practice you are alleging. The
charge nakes several allegations: (a the Dstrict does not

provi de enpl oyees with a booklet |isti n? their rights, (b) the
CBA does not contain a discrimnation clause, (c) the Dstrict's
process for filing conplaints against Dstrict enployees, Policy
300.13, is inadequate, and (d) the District and exclusive
representative ignore issues.

These al |l egations do not factually denonstrate a prinma facie
violation of the EERA. The EERA does not require the Dstrict to
provi de enpl oyees a booklet listing their rights. Nor does the
D strict have an obligation to include a discrimnation clause in
the coll ective bargaining agreenent. Mreover, as an individual
enpl oyee you woul d not have standing to file an unfair practice
against the Dstrict for failing to negotiate in good faith.
(&nard School District (Gorcey/Tripp)_ (1988) PERB Deci sion No.
667.)

Al though you allege the District has not pr operl?/ resol ved your
conplaints via District Policy 300.13, it is unclear which
section of the EERA you believe the District violated. |f you
are alleging PERB should be enforcing District Policy 300. 13,

that allegation is dismssed. PERB does not have jurisdiction to
enforce the District's policy. EERA section 3541,5(b) states:

- The board shall not have the authority to
enforce agreenents between the parties, and
shall not issue a conplaint on any charge
based on alleged violation of any agreenent
that would not al so constitute an unfair
practice under this chapter.

Nor woul d you have standing as an i ndi vi dual enpl oyee to all ege
the District inplenented a unilateral change, if your charge
seeks redress for any alleged change in Policy 300.13.

The final allegation stated above, the District and union's
failure to address issues is simlarly dismssed. This letter

“Thi s section of the charge included approxi mately 150
pages, nany of which were included in the three other sections of
the anended charge. As such many of the allegations have al ready
been considered in the preceding pages of this letter and wll
not be di scussed hereafter.
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only addresses conduct by the District, it does not address any

al l eged unfair practices by the exclusive representative.> Wth
regard to the District's conduct the allegations in this section
rﬁpeat all egations covered in other sections of the anended

char ge.

Rght to Appeal

Pursuant to Public EnPIo%nent Rel ati ons Board regul ati ons, you
may obtain a reviewof this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinmely filed, the original and five copies
of such appeal mnust be actually received by the Board itself
before the close of business (5 p.m) or sent bz t el egr aph,
certified or Express United States nail postnarked no | ater

than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Avil Procedure section 1013 shall apply.
The Board' s address is:

Publ i ¢ Enpl oynment Rel ations Board
1031 18th Street
Sacranment o, CA 95814

If you file a timely aPpeaI of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
days follow ng the date of service of the appeal. (Cl. Code of
Regs., tit. 8, sec. 32635(b).)

Service
Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"
nust acconpany each copy of a document served upon a party or
filedwith the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served' when personally

delivered or deposited in the first-class mail, postage paid and
properly addressed.

Extension of Tine

Al | egations of unfair practices by the exclusive
representative were considered in Unfair Practice Charge No. LA
QG 707, and di sm ssed on Novenber 21, 1996.

S
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A request for an extension of time, in which to file a docunent
with the Board itself, nmust be in witing and filed with the
Board at the previously noted address. request for an
extension nust be filed at |least three (3) calendar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
B03|t|on of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Fi nal Date

I f no apPea! is filed within the specified tine limts, the
dismssal will becone final when the time limts have expired.

Si ncerely,

ROBERT THOMPSON
Deputy General GCounse

Tammy L. Sansel
Regi onal D rector

At t achnent
cc: David G Mller
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Los Angeles Regional Office
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Los Angeles, CA 90010-2334
(213) 736-3127

Decenmber 12, 1996
Domngo P. Querra

‘Re: Domngo P. Querrav. Bakersfield Gty School D strict
Unfair Practice Charge No. LA-CE 3710
VWarning Letter

Dear M. Querra:

In the above-referenced charge you allege the Bakersfield Gty
Unified School Dstrict (Dstrict) violated the Educati onal

Enpl oynent Rel ations Act (EERA or Act) section 3543.5(a) and (c)
b% di scrimnating agai nst you. You separated the charge into
three sections: (a) race, (b) professional workplace violations,
and (c) harassnent and retaliation. | wll address each section
separately bel ow

On Novenber 20, 1996, | spoke with you regarding the above-
referenced charge. | explained the Public Enploynment Relations
Board's (PERB or Board) jurisdictionis l[imted.

Race

This section of the charge includes nine single-spaced pages
which provide informati on dating back to 1993, and alleges the
District discrimnated agai nst you because of your race.

EERA § 3541.5(a)(1) provides the Public Enpl oynent Rel ations

Board shall not, "issue a conplaint in respect of any charge
based upon an all eged unfair practice occurring nore than six
nonths prior to the filing of the charge." It is your burden, as

the charging party to denonstrate the charge has been tinely
filed. (See Tehachapi Unified School D strict (1993) PERB
Deci si on No. 1024.)

You filed this charge on August 22, 1996. Thus all allegations
of conduct prior to February 22, 1996, are untinely filed and .
wll not be addressed further in this letter.

Those al | egations of conduct occurring after February 22, 1996,
do not state a prima facie violation for the reasons that follow

To denonstrate a viol ation of EERA section 3543.5(a), the
charging party nust show that: (1) the enpl oyee exercised rights
under EERA 8/2) ‘the enpl oyer had knowl edge of the exercise of
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those rights; and t he enpl oyer inposed or threatened to
nﬁose reprlsals |scr|n1nated or threatened to discrimnate, or

otherwise interfered with, restrained or coerced the enployees

because of the exercise of those rights. (Novato Unified School
D strict (1982) PERB Decision No. 210; Carlsbad Unified School
Dstrict (1979) PERB Deci sion No. 89; Departnent of Devel opnent al
Services (1982) PERB Decision No. 228-T California State
University (Sacramento) (1982) PERB Deci sion No. 211-H )

Al though the timng of the enployer's adverse action in close
tenporal proximty to the enpl oyee's protected conduct is an

i nportant factor, it does not, w thout nore, denonstrate the
necessary connection or "nexus" between the adverse action and
the protected conduct. (Mreland H enentary School D strict
(1982) PERB Decision No. 227.) Facts establishing one or nore

of the following additional factors nmust al so be present:

(1) the enployer s disparate treatnment of the enpl oyee; %) t he
enpl oyer's departure from established procedures and standard

when dealing with the enpl oyee; (3) the enployer's |ncon3|stent

or contradlctory justifications for its actions; (4) the

enpl oyer's cursory I nvestigation of the enployee S m sconduct ;

(”? the enployer's failure to offer the enpl oyee justlflcatlon at
the time it took actlon or the offering of exaggerated, vague, or
anbi guous reasons; (6) any other facts whi ch m ght denonst r at e
the enpl oyer's unl awf ul notive. (DNovato Unified School District,
supra; North Sacramento School District (1982) PERB Decision

No. 264.% As presently witten, this charge fails to denonstrate
any of these factors and therefore does not state a prina faciée
~violation of EERA section 3543.5(a).

The allegations in this section do not factually suPPort t he
conclusion that the District's actions were unlawful |y noti vat ed
b% your involverment in protected activities. Rather you allege

e Dstrict's notivation was your race. Thus these allegations
do not present a prima faC|e violation within the jurisdiction of
PERB, and nust be dism ssed.?

Prof essi onal Whrkpl ace Violations
This section includes thirteen single-spaced pages which al so
i ncl ude al l egations of conduct dating back to 1 93 As

This letter addresses only your rights under the EERA and
does not address any other rights you nay have under state or
federal |aw
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previously discussed, allegations of conduct prior to February
22, 1996, are outside of PERB' s six nonth statute of |[imtations
and nust be dismssed. Four allegations in this section renain.

Oh March 6, 199 6, you filed a conplaint against the District
regardi ng bilingual teacher rights. You allege:

. . . the Union and the BCSD have refused to
provi de the requested_supPortlve and
JUStIfyIn% docunentation for the negative
actions they have taken agai nst ne.

On March 11, 1996, the District refused to provide you with the
"merit based criteria" for hiring principals and vice-principals.
The District simlarly refused to video tape the interviews for

t hese positions.

On April 3, 199 6, the District's Mke Lingo, wote you a letter
which failed to address your concerns regarding the bilingual
teacher rights. Lingo also informed you that your next
opportunltg to transfer would be on July 8, 1997. Lingo
expl ai ned because your current position was due to a vol untar
transfer you would not be eligible to transfer again until July
8, 1997. You assert your last transfer was involuntary.

Oh May 20, 1996, you requested the criteria the Dstrict planned
‘to use to select principals and vice-principals. You also
requested, "your due process rights to pursue the '
discrimnation.” The D strict did not respond to your requests.

The allegations in this section do not factually denonstrate a
rima facie violation of the EERA. The charge did not indicate
owthe District's refusal to conduct the hiring of principals

and vice-principals in accordance with your requests was a

violation of the EERA.  Nor did the charge indicate how the

District denied Your due process rights to pursue your

di scrimnation clains. -

Wth regard to Lingo's, April 3, 1996 letter limting your next
transfer opportunity to 1997, the charge fails to denonstrate the

>Thi s section al so included four allegations which
exclusively refer to the conduct of the exclusive representative,
not the District. Those allegations do not present tacts
establishing the District violated the EERA and nust be
di sm ssed. ,
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Dstrict was unlawfully notivated by your participation in
protected activities. It is unclear when the prior transfer

whi ch you all ege was involuntary occurred. The charge does not

I ncl ude a co%y of the April 3, 1996 letter. Nor does the charge
I ncl ude any docunentation regarding your allegation that the
transfer was involuntary.

Even if factually supported, and tinely filed, this allegation
naﬁ not be within the jurisdiction of PERB. |In Lake Elsinore
School District (1987) PERB Decision No. 646, PERB held that
section 3541.5(a) of the Educational Enploynent Relations Act,
established a jurisdictional rule requiring that a charge be
dism ssed and deferred if: (1) the grievance nmachinery of the
agreenent covers the matter at issue and culmnates in binding
arbitration; and (2) the conduct conplained of in the unfair
Bractice charge is prohibited by the provisions of the agreenent
etween the parties. PERB Regulation 32620(b)(5) (Cal. Code of
Regs., tit. 8, section 32620(b)(5)) also requires the

I nvestigating Board agent to dismss a charge where the

al l egations are properly deferred to binding arbitration.

The coll ective bargai ning agreenent between the District and the
exclusive representative includes a grievance procedure which
ends in binding arbitration. The agreenent continues in effect
fromDecenmber 12, 1994, until June 30, 1997. Article 2 of the
agreenent allows a grievant to file a grievance alleging there
has been a violation, msapplication or msinterpretation of the
specific terns of the agreenent.

Article 8.5.1 provides:

No unit nenber shall be transferred without justifiable
‘reason in fact and supported by a reasonabl e

i nterpretation of the Policies and Procedures of the
Dstrict and/or the Education Code and/or pertinent
State and Federal |aws. Transfers shall not be used to
puni sh or discipline unit menbers.

In the instant charge the grievance nmachinery of the agreenent
covers the matter at issue and culmnates in binding arbitration.
The provisions of the agreenent between the parties arPuany
prohibits the District's conduct. Thus even if this allegation
were factually supported and tinmely filed, it nust be di sm ssed
and deferred to binding arbitration.

Har assnent _and REtaIiatiQn

This section of the charge includes 21 single-spaced pages. As
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previously discussed, allegations of conduct prior to February
22, 1996, are outside of PERB's six month statute of limtations -
and nust be di sm ssed.

Only two of the allegations are within the statute of limtations
period. However the first of these allegations sinply reiterates
an all egation discussed in another section of your charge, and
addressed in the preceding section of this letter.® The second

of these allegations states the foll ow ng:

June, 1995 -- August 1996 Procedur al
Har assnent

Thereafter, the BCSD has harassed in a
different form as indicated in section two,
Pr of essi onal Wor kpl ace Viol ations - -

D scrimnatory Behavior. The relentless and
continual obstruction, denial of due process,
deni al of access to problemresol ution
mechani sns, discrimnation in pronotiona
opportuni ties has gone beyond the bounds of
prof essionalismand admnistrative
discretion. Wen the nost basic fornul ated
pol i ci es and procedures are violated, the
effect tonme 1s harassic. [sic]

The district is no longer fully supporting ny
teaching efforts positively but is
undernining ny efforts by, with ful

consci ous know edge, pronoting negative
conditions on nme, and ignoring the nost basic
mechani sns of enpl oyee-enpl oyer confli ct

resol utions, the union and due process. The.
choice to avoid this type of negative conduct
Is inherent inthe: 1. informal problem

resol ution professionalisminherent in human
relations 2. formal problemresolution
mechani snms within the district 3. fornal
probl em resol uti on nechanisns wthin the

uni on rel ationshi p.

Yet the union and district have repeatedly
avoided themw th respect to admnistrative
wongful acts and probl emconplaints, to the
poi nt of even denying access to the Board.

%The allegation refers to the District's failure to address
the hiring concerns that you raised in your May 20, 1996 letter.
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| nstead, the wongful acts have been all owed
to damage ny reputation, defane nr
character, underm ne ny pronotional
opportunities and cause untol d enotional
distress tony famly and the district in
general . '

As previously discussed, allegations of -conduct prior to February
22, 1996, are outside of PERB's six nonth statute of limtations
and nust be dismssed. Since the allegation indicates the _
D strict en?aged i n conduct between June 1995 and August 1996, it
Is unclear fromthe allegation what specific actions the D strict
engaged in during the relevant statute of limtations period.

Moreover, PERB regul ation 32615(a)(5) states a charge shall
contain a "clear and concise statenent of the facts and conduct
alleged to constitute an unfair practice.” A charging party
shoul d al | ege the "who, what, when, where, and how' of an unfair
practice. (Whited Teachers-Los Angel es (Ragsdal e) §1992) PERB
Deci sion No. 944.) Mere |egal conclusions are 1nsufficient.

See State of California (Departnent of Food and Agriculture

1994 ciston No. 10/71-S) To the extent the statenment Is
meant to allege separate violations of the EERA, and not to
sinply summari ze conduct discussed in nore detail elsewhere in.
the charge it fails to identify the who, what, when and how of an
unfair practice. Accordingly this allegation fails to state a .
prima facie violation within the jurisdiction of PERB.

The charge al so alleges a violation of EERA section 3543.5 (c).
That section of the EERA states it shall be unlawful for a public
school enﬁloyer to, "refuse or fail to neet and negotiate in good
faith with an exclusive representative." As an enpl oyee you are
w thout standing to allege such a violation. (Xnard_Schoo
Dstrict (1988) PERB Decision No. 667.)

For these reasons the charge, as presently witten, does not
state a prima facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anend the charge. The
amended charge shoul d be prepared on a standard PERB unfair
practice char%e form clearly |abeled Eirst Arended Charge,
contain all the facts and al | egations you w sh to nmake, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the origina
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proof of service nust be filed with PERB. |f | do not receive an
anmended charge or withdrawal fromyou before Decenber 19. 1996. |
shal | dismss gour charge. |f you have any questions, please
call nme at (213) 736-3008.

Si ncerely,

Tammy L. Sansel
Regi onal Director



