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DECI SI ON

JOHNSON, Menber: This case cones before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on appeal by the
San Ysidro School District (D strict) to a proposed decision
(attached) in which the adm nistrative |aw judge (ALJ) found
that the District violated section 3543.5(b) and (c) of the

Educational Enpl oyment Rel ations Act (EERA)! when it reduced the

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Government Code. EERA section 3543.5 provides, in
pertinent part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.



hours for two health clerk positions w thout affording the
California School Enployees Association and its San Ysidro
Chapter #154 (Association) notice or opportunity to negotiate
t he deci si on.

The Board has reviewed the entire record, including
t he proposed decision, the District's exceptions and the
Associ ation's response. The Board finds the ALJ's findings of
fact and conclusions of lawto be free of prejudicial error and
adopts themas the decision of the Board itself consistent with
the follow ng discussion. |

DISTRICT' S EXCEPTI ONS

The District raised two main exceptions to the proposed
decision. First, the District excepts to the ALJ's finding
that the health clerk classification is included in the unit
represented by the Association. That classification is not
listed in the recognition article of the parties' contract,
and the District asserts that the ALJ cannot consider outside
evidence to interpret the contract. Second, the District argues
that the Education Code permits it to reduce hours w thout
bar gai ni ng and preenpts any EERA bargai ning obligation.

ASSQOCI ATI ON S RESPONSE

The Associ ation concedes that the health clerk

cl assification does not appear in the recognition clause of the

parties' contract, but asserts that all classified enployees in

(c) Refuse or fail to nmeet and negotiate in
good faith with an exclusive representative.
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the District are exclusively represented by the Associ ati on,
i ncluding health clerks.
DI_SCUSSI ON

Inclusion of Health derk Positions in Bargaining Unit

The District asserts that the ALJ may not | ook beyond the
record for evidence that the health clerk positions are included_
in the bargaining unit. It is well-settled that the Board may
take official notice of its ow records. (See, e.g., El_Mnte

Uni on Hi gh School District (1980) PERB Decision No. 142 at p. 2.)

Qur review of the representation file shows that the April 1976
request for recognition contains the follow ng | anguage:

The unit for which CSEA requests exclusive
representation is conposed of . .

classified enpl oyees as reflected by t he
public records of the district. W request
that all of the district's classified

enpl oyees be designated as _an appropriate
unit, which shall TNCLUDE but not be limted
to the foll ow ng maj or qroupaags of jobs:
[l1st follows]. [Enphasis added.]

The District voluntarily recognized that unit in May 1976.
Al t hough the health clerk classification was not created until
1992, the enphasizéd | anguage indicates the parties' intent to
include all classified enployees in a single unit, with [isted
exceptions.? The ALJ correctly concluded that health clerks are
included in the unit in question.

Uni |l ateral Change |ssue

The District argues that its decision to reduce hours is

’Certain managerial, confidential and supervisory positions
were expressly excluded fromthe unit. '
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a nonnegotiabl e |ayoff decision under Education Code section
45101(Qg),* which preenpts its EERA bargaining obligation. W
di sagree. Education Code section 45101(g) expressly states that
a reduction in hours constitutes a layoff only if the affected
énployees voluntarily consent to the reduction in lieu of |ayoff.
There is no evidence that the enployees in this case consented
to the reduction in hours in lieu of layoff. Therefore, the
Educati on Code does not appiy or permt the District's conduct.
The Board has already ruled on this issue, as the ALJ noted.

In North Sacramento School District (1981) PERB Decision No. 193

(North Sacranento), the Board held that a reduction in hours is

different froma layoff, that the Education Code |ayoff provision
prohi biting bargaining did not apply, and that a reduction in
hours falls within the scope of representation. |In Heal dsburg

Uni on Hi gh School District (1984) PERB Decision No. 375, at

page 58, the Board expressly applied North Sacranento to nonnerit

districts such as San Ysidro. Therefore, we find that the ALJ
in the case at bar correctly concluded that the District's
unilateral reduction in hours affects a negotiable subject and

that a violation of EERA occurred.

3Educat i on Code section 45101(g) provides that:

‘Layoff for lack of funds or |ayoff for |ack
of work' includes any reduction in hours of
enploynent . . . _voluntarily consented to by
the _enployee, in order to avoid interruption
of enpl oynent by | ayoff. [ Emphasi s added. ]
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Renedy

It is necessary to discuss one renainrng i ssue. The ALJ
ordered t hat back pay and the out-of-pocket expenses incurred
by the six-hour health clerk, as a result of the |l oss of health
coverage, be augnented by interest at the rate of 7 percent per
annum (Article XV, sec. 1 of the Calrfornia Constitution and

San Francisco Unified School Dist, v. San Francisco O assroom

Teachers Assn. (1990) 222 Cal.App.3d 146 [272 Cal .Rptr. 38]).

W note that in The Regents of the University of California
(1997) PERB Decision No. 1188-H, this Board recognized the fact

that adm nistrative agencies such as PERB are not bound by the 7
percent interest rate specified in Article XV, section 1 of the
California Constitution. 1In this case, however, we conclude that
it is appropriate to award interest at the rate of 7 percent per
annum pursuant to the Board' s discretion.
ORDER

Upon the foregoing findings of fact and concl usi ons of
law, and the entire record in the case, and pursuant to the
Educati onal Enpl oynent Rel ations Act (EERA), Government Code
section 3541.5(c), it is hereby ordered that the San Ysidro
School District (Dstrict) and its representatrves shal |

A CEASE AND DESI ST FROM

1. Failing and refusing to neet and negotiate with

the California School Enployees Association and its San Ysidro
Chapter #154 (Association) about the reduction of hours of

bar gai ni ng unit enpl oyees.



2. Denyi ng the Association its right to represent
bargai ning unit nenbers in their enploynment relations with the
District.

3. Denyi ng bargaining unit menbers their right to be
represented by their chosen representative.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICIES OF THE EERA:

1. Restore the health clerks to the hours accorded

themprior to June 22, 1995, wth acconpanying benefits.
| 2. Pay to the affected enpl oyees |ost earnings as a

result of the reduction in hours. Any out-of-pocket expenses
incurred by the six-hour health clerk as a result of the
termination of health insurance coverage shall also be reinbursed
to that enpl oyee. The back pay and out-of - pocket expenses shal
be augnmented with 7 percent per annuminterest. |

3. Wthin thirty-five (35 days following the date
this Decision is no |onger subject to reconsideration, post at
all work | ocations where notices to enployees are 6ustonafi|y
pl aced, copies of the notice attached as an appendi x heret o,
signed by an authorized agent of the enployer. Such posting
shall be maintained for a period of thirty (30) consecutive
wor kdays. Reasonabl e steps shall be taken to insure that this
notice is not reduced in size, altered, defaced or covered by any

other materi al .



4. Witten notification of the actions taken to

conply with this Order shall be nade to the Los Angel es Regi onal

Director of the Public Enploynent Relations Board in accordance

with the director's instructions.

Chai rman Caffrey and Menber Dyer joined in this Decision.



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-3597,
California_School Enployees Association and its San Ysidro Chapter
#154 v. San Ysidro School District, in which all parties had the
right to participate, it has been found that the San Ysidro Schoo
District (Dstrict) violated the Educational Enploynent Rel ations
Act (EERA), Governnment Code section 3543.5(b) and (c).

As a result of this conduct, we have been ordered to post this.
Notice and we will:

A CEASE AND DESI ST FROM

_ 1. Failing and refusing to neet and negotiate with the
California School Enpl oyees Association and its San Ysidro Chapter
#154 (Associ ation) about the reduction of hours of bargaining unit
enpl oyees.

2. Denying the Association its right to represent
bargai ning unit nenbers in their enploynment relations with the
District. :

3. Denying bar gai ni ng unit nmenbers their right to be
represented by their chosen representative.

B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE EERA

1. Restore the health clerks to the hours accorded them
prior to June 22, 1995, w th acconpanying benefits.

2. Pay to the affected enpl oyees |ost earnings as a
result of the reduction in hours. Any out-of-pocket expenses
incurred by the six-hour health clerk as a result of the
term nation of health insurance coverage shall also be reinbursed
to that enployee. The back pay and out-of - pocket expenses shall be
~augnented with 7 percent per annuminterest.

Dated: SAN YSI DRO SCHOOL DI STRI CT

Aut hori zed Agent

THIS I'S AN OFFI Cl AL NOTI CE. I T MUST REMAI N PCSTED FOR AT LEAST

THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND MUST
NOT BE REDUCED I N SI ZE, -DEFACED, ALTERED, OR COVERED W TH ANY OTHER
MATERI AL. :
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Appearances: Ann M Smth, Labor Rel ations Representative, for
California School Enployees Association and its San Ysidro
Chapter #154; Wagner, Sisneros & Wagner, by John J. Wagner,
Attorney, for San Ysidro School District.

Before Gary M @Gl lery, Admnistrative Law Judge.

PROCEDURAL HI STORY

Thi s proposed decision results froman unfair practice
charge filed by the California School Enployees Associ ation and
its San Ysidrb Chapter #154 (CSEA) against the San Ysidro School
District (District) on August 11, 1995. .After investigation, and
on January 3, 1996, the deputy general counsel of the Public
Enpl oynent Rel ati ons Board (Board or PERB) issued a conpl aint
against the District. The conplaint alleged that prior to
June 22, 1995, the D| strict's policy concerning hours worked per
day for two health clerks was that one worked 3.75 hours ahd the.
ot her worked 6 hours per day. The District changed this policy
on June 22, 1995, the conplaint alleged, by reducing the first
position from3.75 to 3 hours and the 6-hour position to 3 hours

per day. This action was taken w thout notice to CSEA or

. affording CSEA the opportunity to negotiate the decision to

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adopted by _the Board.




i npl enent the change in policy and/or the effects of the change
“in policy. The District's conduct was alleged to be a violation
of Educational Enploynment Relations Act (EERA or Act) section |
3543. 5(a), (b) and (c).?

The District's answer, filed on January 22, 1996, denied any
violation of the Act. A PERB conducted settlenent conference did
not resolve the dispute. A formal hearing was held on March 20,
1996, in San Ysidro, California. Wth the filing of post-hearing
briefs on May 15, 1996, the matter was deened submitted for
deci si on.

FI NDI NGS_CF _FACT

The District is an enployer and CSEA is the. exclusive
representative of classified enployees within the District, both

wi thin the neaning of the Act.

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherw se indicated, all statutory references herein are
to the Governnent Code. In relevant part, section 3543.5 states:

It shall be unlawful for a public schoo
enpl oyer to do any of the foll ow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enpl oyee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.
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The parties have a collective bargai ning agreenent (CBA
covering the period July 1, 1994 through June 30, 1997. Wthin
Article | (Recognition), are |isted several categories of
enpl oyees represented by CSEA Included is a position called
classified registered nurse. There is no reference to health
clerk positions.? Proviso B of Article | provides:

The unit excludes managenent, supervisory, .
and confidential enployees as defined by
EERA; and all substitute, tenporary and
short-term enpl oyees. -

Article | also includes the foll ow ng | anguage:

C. \Wenever the District establishes a new
position in the classified service of the
District and plans to designate such new
position as nmanagenent, supervisory or
confidential, the District will notify the
CSEA and give the CSEA an opportunity for
input. Disputed cases nay be submtted to
the Public Enpl oynent Relations Board
pursuant to applicable |aw and regul ati ons.

D. The six groups of ‘enployees in provision
A are listed therein for informationa
pur poses only, and these groups shall not be
interpreted as classes for purposes of |ayoff
or any other change in enpl oynent status.
The classified salary schedule includes reference to health
cl erks.
Arthur La Cues (La Cues) is the director of personne
services. Lorraine Ramrez (Ramrez), a classified enployee of
the District, is president of CSEA. Martha Pacheco (Pacheco) and

Mari a Hernandez (Hernandez) are enployed at the District as

°’A review of PERB s representation file does not reflect
that the parties intended to include or exclude health clerk
positions. As noted later, the positions were created in 1992.
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health clerks. Both have CSEA nenbershi p dues deducted from
their paychecks by the District. Both clerks obtain vacation
accrual in accordance with the CBA, and both received sal ary
increases along with other classified enployees as a result of
CSEA bar gai ni ng.

Two personnel enployees with the District testified they
bel i eved the health clerk positions are in the bargaining unit.
W tnesses under cross-exam nation admtted the health clerks were
not listed in the recognition article.

On June 21, 1995, La Cues spoke with Ramrez and infornmed
hef that the school board was going to elimnate the library
clerks and reduce the hours of health clerks. This was the first
she was aware of the reduction in hours of the health clerks.

The next day, June 22, 1995, Ramirez obtained the agenda for
a special meeting of the board on that day. The agenda included
proposed personnel actions elininating several classified
positions and reducing the hours of the health clerks.

Ram rez spoke at the board neeting. She conplained to the
board that she had not had the opportunity to negotiate the
reduction in hours. She had wkitten out a statement the night
before, she testified, to ask that CSEA be given an opportunity
to negotiate on the elinination of positions and reduction of
hours. Notw thstanding, the board voted to reduce the hours of

the health clerks.



Prior to the board action, Ms. Hernandez worked 3.75 hours
per day. As a result of the change, she worked 3 hours per day.
Ms. Pacheco formerly worked 6 hours per day and her hours were
reduced to 3 hours per day as a result of the board's action.
She spoke to the board on June 22. Prior to the reduction in
hours, Pacheco received health insUrancei As a result of the
reduction in hours, she no longer is provided health insurance.

The health clerk positions were created by the board in
1992. CSEA never requested the board to nodify the unit to
i nclude the health clerk positioné. Nor did. the District notify
CSEA that the positions were to be exenpt under the provision of
Article I.B. set forth above.

On June 23, 1995, Ann Smth (Smth), |abor relations
representative for CSEA, wote to La Cues. Ms. Snmith stated:

It has cone to the attention of California
School Enpl oyees Association and its San
Ysidro Chapter 154 that the District intends-
to unilaterally reduce the hours of Health

Cl erks. In North Sacranento School District
(12/31/81) PERB Decision No. 193, the PERB
hel d that the decision to reduce hours is

wi thin the scope on representation, and the
enpl oyer's unilateral action on such nmatters
is a violation of the Educational Enploynent
Rel ati ons Act subsection 3543.5(c).

CSEA respectfully demands that the San Ysidro

School District cease and desist from
unilaterally reducing the hours of classified

bar gai ning unit positions. If the District
continues to persist in its unlawful action,
CSEA wi || have no recourse but to file an

unfair |abor practice with the Public
Enpl oynent Rel ati ons Board.

The District did not respond to Smith's letter.



On June 29, 1995, the District nofified Pacheco, in witing
of the reduction in hours effective July 31, 1995. The letter
stated, "During this tinme you will have preference as provided by
t he Education Code and the District/Bargaining Unit Agreenent.”

Article VI1l1 of the contract covers "District Rights" and

provides that the board "retains the right to hire, classify,

| ayof f, evaluate, promote, ternminate, and discipline enployees."?

This article further provides:

. In addition, the Board retains the
right to take action under this Article.
Such right is subject to any demand by CSEA
to negotiate any inpacts and effects within
the scope of representation. Should CSEA
desire to exercise its right to negotiate,
the CSEA nust give its initial proposal to
the District within ten (10) cal endar days
after the CSEA knew or reasonably should have
known of the District's action. . . . The
District may take final action sixty (60)
cal endar days follow ng the comencenent of
negoti ations, but the parties still shal
attenpt to resolve the subjects in
negoti ati ons.

The CBA contains no provisions on the District's authority
to unilaterally reduce enpl oyee hours. However, Article XV
covers layoff for lack of work or lack of .funds. It provides
that a 30-day notice shall be provided and that CSEA and the
District shall nmeet within five mnrking_days after notice "to
review the proposed | ayoffs under the provisions of this

agreenment." A separate provision in this article.provides

3The CBA provides for binding arbitration of ‘grievances.
However, the exercise of Article VIIl rights are not subject to
the grievance procedures. _



reinstatenent to full-tinme to enpl oyees who take a vol untary
reduction in tine in lieu of |ayoff.

La Cues testified that the D strict had never negotiated a
reduction in hours with CSEA prior to June 22, 1995. He also
testified, however, that the District had not reduced hours of
classified enployees prior to the June 1995 action.

1 SSUE

The issue in this case is whether the District violated EERA

when it unilaterally reduced the hours of the two health clerks?

CONCLUSI ONS OF LAW

At hearing, the District raised the defense that the health
clerk positions meré not part of the bargaining unit,”? in that
the article on recognition does not refer to the health clerks
and that CSEA never requested the unit be nodified to include the
clerks. It further argued in its post-hearing brief that CSEA
mﬁtneéses admtted that the recognition article did not refer to
the health clerk positions.

- Here, the Eistrict did not establish that the enpl oyees were
of any other kind, other than classified enployees.®> The
recognition article specifically excludes nanagenent,

supervi sory, and confidential enployees as defined by EERA; and

“The District answer does not refer to this defense.
Failure to raise the issue mght constitute waiver of the
contention. Nonetheless, | address the argunents on their
merits. _

®Educati on Code sections 45103 and 45104 mandate non-
certificated enpl oyees of the District be classified as
classified enpl oyees.



all substitute, tenporary and short-term enpl oyees. The health
clerk positions fit none of t hose exenptions; It can be assuned
that if the District intended to exclude the health clerk
positions, it would have listed the positions as excl uded.

(See EIl Monte Union High School District (1980) PERB Deci sion

No. 142.)

The health clerk positions were listed on the classified
sal ary schedul e, the enpl oyees received raise increases al ong
.mﬁth ot her classified enployees as a result of CSEA bargaining,
and accrued vacafioﬁ benefits pursuant to the CBA.  The Di strict
deduct ed dues for CSEA at the enpl oyees' request. Finally, the
District referred to the bargaining unit agreenent in the notice
to the enployees that their hours were to be reduced.?®

| conclude that the health clerk positions are within the
bargai ning 'unit represented by CSEA

A public school enployer's flat refusal to negotiate a
matter within the scope of representation is a per se violation
of its obligation to neet and negotiate in good faith.
(Sacranmento City_Unified School District (1979) PERB Deci si on No.
100; Sierra Joint Comunity College District (1981) PERB Deci sion

No. 179; Pajaro Valley Unified School District (1978) PERB

Deci sion No. 51.)

°Al so noteworthy is Ramirez's uncontradicted testinony that
La Cues approached her the day before the schedul ed board action
and informed her that the health clerk hours were to be reduced.
If the positions were not in the bargaining unit, why would he
relate that scheduled action to the chapter president?
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Wiile the decision to lay off enployees is outside of the
scope of representation,’ the decision and the effects of the
decision to reduce enployees hours are within the scope of

representation. (North Sacranento School District (1981) PERB

Deci si on No. 193.)
The District argues that Article VIII of the CBA

affirms the parties . . . understandi ng that
the District retained all of its power and
authority to the full extent of the law to
direct, manager [sic] and control its
operations limted only by express

provisions of the contract. These retained
rights are those set forth in the Education
Code which permt layoffs for lack of work or
| ack of funds. [ Enphasis in original.] :

Under the Education Code, urges the District, layoff for
l'ack of work or lack of funds inciudes a reduction in hours.

PERB has distinguished bet ween | ayoffs and reduction in
hours. As noted, decisions to |layoff are outside of the scope of
representation, but the decision to reduce hours is within scope.

Here, contends the Di strici, CSEA never denanded to
negotiate the effects of the reduction in hours as required by
Article VI1I. The June letter fromCSEA is not a demand to
negotiate'the effects of the reduction in hours, but rather a
thieat to file an unfair practice charge.

The argunent overlooks the fact that Ramrez asked the board
that CSEA be given the opportunity to negotiate the reduction in

hours before the board took action on June 22, 1995. Mor eover,

"Newran-Crows Landing Unified School District (1982) PERB
Deci sion No. 223 (Newman-QO ows Landi ng).
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Article VIl clearly contenpl ates that the Di strilct woul d del ay
action to allow CSEA to nmake its request known. That is not what
happened in this case. The District took action, adopting the
resolution to reduce the health clerk hours, in the face of
CSEA' s request to negotiate that reduction.

The District argues that Article XV covers | ayof f and
reenpl oynent with witten notice of layoff. Here the District
- gave notice on June 29, 1995. Under the provisions of Article
XVlI, CSEA had five days to review the proposed | ayoff under the
provi sions of the agreenent. The neeting did not take place.
The CSEA then, under the provisions of the CBA, had 20 days to
file a grievance on the alleged violation of Article XVI. No
such grievance was ever filed.

The argunent is not persuasive. The Dist'rict I's not charged
with not nmeeting with CSEA to review the Iayoff.. Rat her, the
District is charged with unilaterally reducing the hours of the
health clerks. This it did.on June 22, 1995, when the boar d - of _
trustees adopted the resolution calling for the reduction in
hours in the face of CSEA's request to negotiate the is_sue.

Finally, the D strict argUes that it had a past practice of
never negotiating with CSEA over reduction in ho-urs.

This argunment is rejected. The testinony of La Cues is
clear that the District had never reduced hours prior to the
June 1995 i nci dent_. Accor di ngly,. no practice of reducing hours

W thout negotiating with CSEA could have been established.
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Here, CSEA conveyed its desire to be involved in the action
the board was considering. Ramrez addressed the board and
stated that CSEA had not had an opportunity to discuss the matter

wth the District. I n Newman- Crows Landi hg. PERB hel d:

. VWiile it is not essential that a
request to negotiate be specific or nmade in a
particular form [citations] it is inportant
for the charging party to have signified its
desire to negotiate to the enpl oyer by sone
means. ...

The Board further stated:

In other words, a valid request wll be
found, regardless of its formor the words
used, if it adequately signifies a desire to
negotiate on a subject within the scope of
bar gai ni ng. .

Ram rez spoke to the board prior to the adoption of the
resol ution reducing the hours of the health clerks. She asked to
have an opportunity to negotiate the issue. The board refused.

It is concluded that the District violated its obligation
to negotiate in good faith with CSEA, as required by section
3543.5(c) of EERA, when it unilaterally reduced the hours of the
two health clerks wi thout providing CSEA an opportunity to
negoti ate the decision and the effects of the decision to reduce
the hours. This sane conduct interfered wth CSEA' s right to
represent enployees in the bargaining unit for which it was
the exclusive representative and therefore a violation of
section 3543.5(b). This sane conduct interfered w th bargaining
unit menbers' right to have CSEA represent themin their
relations with the District, and hence constitutes a violation of
section3543.5(c).

11



REMEDY

Under section 354.1.5(c) PERB is enpowered to:

. i ssue a decision and order directing an
of f endi ng party to cease and desist fromthe
unfair practice and to take such affirmative
action, including but not limted to the
reinstatenent of enployees with or wthout
back pay, as will effectuate the policies of
this chapter.

Here it has been found that the District violated EERA when
it unilaterally reduced the hours of the health clerk positions.
This same conduct was found to interfere with CSEA' s rights to
represent bargaining unit nenbers, and constituted interference
Wi th bargaining unit nenbers' right to be represented by CSEA
It is appropriate to order the District to cease and desist from
such activity in the future. It is further appropriate to order
the District to restore the status quo ante, that is, return the
condi tions of enploynent for the health clerk positions to that

existing prior to the unlawful act. (See Conmpton_Unified School

District (1989) PERB Decision No. 784.) The District will be
ordered to return the two positions to the hours worked prior to
the unl awful change. It is further appropriate to pay to the
enpl oyees all wages lost by the unlawful act. Health coverage
will be provided to the 6-hour position as well, and any out of
pocket expenses i ncurred by the enployee hol ding the 6-hour
position as a result of loss of .health coverage wll be

rei mbursed by the District. (See Tenple Gty _Unified School
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District (1990) PERB Deci sion No. 841.) |Interest on such back
pay shall be awarded at the rate of 7 percent per annum?®

It is also appropriate that the District -be required to post
a notice incorporating the terns of the order. The notice should
be subscribed by an authorized agent of the District, indicating
that it will conply with the terns thereof. The notice shall not
be reduced in size. Posting such a notice will provide enpl oyees
with notice that the District has acted in an unlawful manner and
is being required to cease and desist fromthis activity and wll
comply with the order. It ef fectuates the pur poses of EERA that

enpl oyees be inforned of the resolution of the controversy and

wi || announce the readiness of the District to conply with the
ordered renedy. (Davis Unified School District, et al.. (1980)

PERB Decision No. 116; Placerville Union School District (1978)
PERB Deci sion No. 69.) |

-8PERB | ast considered the appropriate anount of interest to
award with back pay in the case of M. San Antonio Conmunity -
College District (1988) PERB Decision No. 691 (M. San Antonio).
There, the Board adopted California Code of Gvil Procedure (CCP)
section 685.010 for determning the rate of interest. Currently,
that section sets the rate at 10 percent. However, subsequent to
the Board's decision in M. San Antonio, an appellate court
concl uded that |ocal governnent entities, including public school
districts, are exenpted from CCP section 685.010. Therefore, the
rate for a public school enployer is 7 percent, as specified in
California Constitution Article XV, section 1. (See San
Francisco Unified School District v. San Francisco C assroom
Teachers Association (1990) 222 Cal.App.3d 146 [272 Cal.Rptr.
38].) -
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PROPOSED ORDER
Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in the case, and pursuant to the
Educati onal Enpl oynent Rel ations Act (Act), Governnment Code
section 3541.5(c), it is hereby ordered that the San Ysidro
School District (District) and its representatives shall
A CEASE AND DESI ST FROM
1. | Failing and refusing to neet and negotiate with
the California School Enployees Association and its San Ysidro
Chapter #154 (CSEA) about the reduction of hours of bargaining
unit enpl oyees. |
2. Denying CSEA its righf to represent bargaining
unit nenbers in their enployment relations with the District.
3. Denyi ng bargaining unit nmenbers their right to be
represented by their chosen representative.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI CI ES OF THE ACT:

1. Restore the health clerks to the hours accorded
themprior to June 22, 1995, w th acconpanyi ng benefits.

2. Pay to the affected enpl oyees |ost earnings as a
result of the reduction in hours. Any out-of-pocket éxpenses
incurred by the 6-hour health clerk as a result of the
term nation of health insurance coverage will be reinbursed to
that enpl oyee. The back paynent and out - of - pocket expenses shal
be augnented with 7 percent per annum interest.

3. Wthin 10 days of service of this proposed
deci sion, post at all work |ocations where notices to enpl oyees

14



custonﬁrily are placed, copfes of the notice attached as an
appendi x hereto. Such posting shall be mai ntai ned for a peri od
of'thirty (30) consecutive workdays. Reasonable steps shall be
taken to ensure that said notices are not reduced in size,
altered, defaced or covered by any other material.

4, Upon issuance of alfinal deci sion, make witten
notification of the actions taken to conply with the Order to the
San Francisco Regional Director of the Public Enpl oyment
Rel ations Board in accord with the director's instructions.

Pufsuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order. shall become
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacranmento within
20 days of service of this Decision. |In accordance with PERB
regul ati ons, the statenent of exceptions should identify by page
~citation or exhibit nunber the portibns of the record, if any,
relied onn for such exceptions. (See Cal. Code Regs., tit. 8,
sec. 32300.) A docunment is considered "filed" when actually

recei ved before the close of business (5 p.m) on the |ast day

set for filing ". . .or when sent by telegraph or certified or
Express United States mail, postmarked not |ater than the |ast
day set for filing . . . ." (See Cal. Code Regs., tit. 8,

sec. 32135; Code Cv. Proc, sec. 1013 shall apply.) Any
stat ement  of exceptions and supporting brief nust be served

concurrently with its filing upon each party to this proceeding.
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Proof of service shall acconpany each copy served on a party or
filed wwth the Board itself. (See Cal. Code Regs., tit. 8, secs
32300, 32305 and 32140.)

Gary M Gllery
Adm ni strativelLawJudge
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