STATE OF CALI FORNI A
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Appearances: Marco E. Lopez, Attorney, for Margarita Maestas-
Flores; Law Ofices of Robert J. Bezenek by AdamH. Birnhak,
Attorney, for San Jose Community Coll ege Faculty Associ ati on.
Before Caffrey, Chairman; Johnson and Dyer, Menbers.
DECI SI ON _AND ORDER

JOHNSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by Margarita Maestas-
Flores (Maestas-Flores) to a Board agent's dism ssal (attached)
of the unfair practice charge and refusal to issue a conplaint.
Maest as- Fl ores alleged that the San Jose Community Col | ege
Faculty Associ ation (Association) denied her the right to fair
and inpartial representation guaranteed by section 3544.9 of the

Educati onal Enpl oynent Rel ations Act (EERA), in violation of EERA
section 3543.6(b),! by inproperly handling her grievance agai nst

IBERA is codified at Government Code section 3540 et seq.
EERA section 3544.9 states:

The enpl oyee organi zation recogni zed or
certified as the exclusive representative for
t he purpose of neeting and negotiating shal
fairly represent each and every enployee in
the appropriate unit.



the San Jose/ Evergreen Community College District.

The Board has reviewed the entire record in this case,
i ncluding the Board agent's warning and dismssal letters, the
original and anmended unfair practice charge, Maestas-Fl ores’
appeal ,? and the Association's response. The Board finds the
warni ng and dismssal letters to be free of prejudicial error and
therefore adopts themas the decision of the Board itself.

The unfair practice charge in Case No. SF-CO 513 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chai rman Caffrey and Menber Dyer joined in this Decision.

Section 3543.6 states, in part:

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

°0n appeal, we note that Maestas-Flores apparently read

San Marcos Educators Association. CTA/ NEA (Duran-Chugon) (1988)
PERB Deci sion No. 711 as conferring a three-nonth grace period
fromthe statute of limtations, and she argues that her charge
was tinely filed. W disagree. In that case, the Board held
that three nonths is nore than reasonable to discover that the
exclusive representative had failed to respond. The six-nonth
statute of limtations begins to run as soon as any reasonabl e
person woul d have known that further assistance from the union
was unlikely. (ld. at p. 4.)
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San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 557-1350

Decenber 23, 1996
Margarita Maestas-Fl ores

Re: DI SM SSAL OF UNFAI R PRACTI CE CHARGE REFUSAL TO | SSUE
COWVPLAI NT
Margarita Maestas-Flores v. San Jose Community Col | ege
Facul ty Associ ation

Unfair Practice Charge No. SE-QO 513 _
Dear Ms. Maest as- Fl ores:

The above-referenced unfair practice charge, filed on August 5,
and anmended on Decenber 9, 1996, alleges that the San Jose
Community Col |l ege Faculty Association (Association) failed to
fairly represent Margarita Maestas-Flores with regard to certain
enpl oynent disputes with her enpl oyer, the San Jose/ Evergreen
Community College District (Dstrict). This conduct is alleged
to viol ate Governnment Code section 3543.6 of the Educati onal

Enpl oynent Rel ati ons Act (EERA).

| indicated to you, in ny attached |l etter dated Decenber 3, 1996,
that the above-referenced charge did not state a prinma facie
case. You were advised that, 1f there were any factual

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended the
charge to state a prinma facie case or withdrewit prior to
Decenber 12, 1996, the charge woul d be di sm ssed.

On Decenber 9, 1996, an anended charge was filed. The anended
charge contains the following newal |l egations: (1) Cee's neetings
with Kong in July 1995, concernin? Maest as- Fl ores' s gri evance,
occurred despite CGee's conflict of interest in representing
Maest as- Fl ores, and Gee m srepresented the facts when he told
Kong that no ot her Association representative was available to
represent Maestas-Flores at that tine; (2) the Association failed
to protect Mestas-Flores against discrimnation by the D strict
because of her advocacy on behalf of mnority women and students
in the Business Division; (3) the District colluded with the
Associ ation in denying Maestas-Flores's 1995 grievance and fail ed
to address the issue of adequate breaks necessary due to Maest as-
Flores's work-related injury; (4) Linda Carbajal was unfair in
assigning classes to her for the fall 1996 and in one case gave
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ﬁreference to the sanme faculty nenbers CGee solicited to oppose

er 1995 Pr|evance; and (5) rbajal denied a class assignnent to
Maest as-Flores for the sprin? 1997 semester. In addition, the
amended charge contains the [egal arguments that the doctrine of
futility applies with respect to the issue of exhaustion of the
ri evance procedure and that the charged conduct cones within the
octrine of continuing violations.

The anmended charge fails to cure the deficiencies noted in the
Decenber 3, 1996 letter. The conduct alleged in the original
charge with respect to the Association's failure to pursue the
1995 grievance 1s untinely. The conduct alleged in this case
does not denonstrate the existence of a continuing violation.
The Association's refusal to process the 1995 grievance is the
only conduct alleged in this case which inplicates a breach of
the duty of fair representation. However, the Association's
subsequent conduct, referenced in the amended charge, does not
revive the earlier alleged violation. (See San_Franci sco

d assroom Teachers Associ ati on (Chestangue) {(1985)  PERB Dec. No.
544 TTrntensifrcatron” of conduct on part of union].)

The allegations with respect to scheduling for the 1996-97 year,
al though not stating specific dates, fail to state a prima facie
violation involving a breach of the duty of fair representation
on the part of the Association. There 1s no threshold show ng
that Maestas-Fl ores requested representation fromthe Association
with respect to these matters and that the Association refused.
Even if requests had been nade and refused, no conti nuing
violation would exi st because in duty-of-fair-representati on
cases each request for grievance representati on and attendant
refusal nust typically be anal yzed on their own nerits. There is
no claimthat the Association has asserted that it wll never
agai n represent Maestas-Flores in a grievance.

Futility is irrelevant to this case because deferral to
arbitration is not in issue.

| have not received either an anended charge or a request for
withdrawal . Therefore, | amdismssing the charge based on the
facts and reasons set forth above and those contained in ny
Decenber 3, 1996 letter

Right to Appeal

Pursuant to Public EnPIo¥nent_FE!ations Board regul ations, you
may obtain a reviewof this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
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after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actua Ig received by the Board itself
before the close of business (5 p.m) or sent bﬁ t el egr aph
certified or Express United States nail postmarked no |ater

than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is:

Publ i c Enpl oynent Rel ati ons Board
1031 18th Street
Sacr anment o, CA 95814

If you file a timely aPpea! of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (2%% cal endar
days following the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

[Vi

Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filedwith the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Extension of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) calendar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
BOSIIIOH of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date
If no appeal is filed within the specified tine [imts, the
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dismssal will becone final when the time Iimts have expired.
Si ncerely,

ROBERT THOVPSON
Deputy Ceneral Counsel

DONNG NCZA
Regi onal Attorney

At t achnent

cc: Marco E LoEez
Adam Bi rnha
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San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 557-1350

Decenber 3, 1996
Margarita Maestas-Fl ores

Re: WARN NG LETTER
Margarita Maestas-Flores v. San Jose Community Col | ege
Facul ty Associ ation
Unfair Practice Charge No. SE-Q0 513

Dear Ms. Maest as- Fl or es:

The above-referenced unfair practice charge, filed on August 5,
1996, alleges that the San Jose Comuni t?/ Col | ege Faculty

Associ ation (Association) failed to fair represent Margarita
Maest as-Fl ores with regard to certain enploynent disputes wth
her enpl oyer, the San Jose/ Ever?reen Community Col l ege District
(District). This conduct is alleged to violate Governnment Code
section 3543.6 of the Educational Enploynent Rel ations Act

(EERA) .

| nvestigation of the charge reveal ed the followi ng. Mestas-
Flores 1s enployed as a full-tine teacher with the District. She
teaches classes in the Dvision of Business and Arts at the

Ever %r een Valley Coll ege. Her supervisor is Linda Carbajal, Dean
of the Division. Henry CGee has been the president of the
Association. Phillip Gawford has been a grievance officer for

t he Associ ati on.

In March 1995, Maestas-Fl ores left a tel ephone nessage with Gee
requesting a neeting to discuss a potential grievance agai nst
Carbajal. GCee did not respond to the call. Maestas-Flores then
wote a nenorandumto Gee. Cee inforned her to contact O awf ord.

On or about May 25, Oawford filed a grievance on Maest as-
Flores's behal f. Maestas-Flores's grievance all eged that
Carbajal (1) failed to assign the Business 7A class to her for
the fall of 1995 and assigned it instead to a part-tine
instructor, (2) permtted irregularities in her evaluation and
failed to acknow edge her contributions to the comunity,
col l ege, and division's H spanic Fopulation and (3) assigned her
to two consecutive classes that allowed for only a 10 mnute
break between cl asses, when she required a | onger break due to
the effects of a work-rel ated, back injury.

The ?ri evance requested the follow ng renedies: (1) reassignnent
for fall 1995 to include Business 7A and the elimnation of nore
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than two consecutive classes in the fall of 1995, (2) prior

noti ce to Maestas-Fl ores and peer teamnenber, Leonard

Washi ngton, of dates for eval uation teamconferences, and (3)
destruction of evaluation docunments |eaked to the District
president and commencenent of the new eval uation process void of
t hese prejudicial docunents.

The grievance was rejected by Carbajal at the first level on or
about June 12. CGawford submtted the grievance to the second

| evel on or about June 29. However, on or about July 8, the
Associ ation Executive Board voted to place grievance officer
duties in the hands of Gee. Because Gee reported to Carbajal for
I nstructional assignnments, CGee indicated that he woul d desi gnate
anot her rePresentative for the grievance due to his potentia™
conflict of interest.

Cee net with Ron Kong, Chancellor of the District, on two
occasions in July. He indicated to Kong that he was havi ng
difficulty obtaining another representative for the grievance.
These neetings resulted in an agreenent to extend the deadline to
July 28 for the second step neeting. GCee notified Maestas-Fl ores
on July 24 that he was designating Leonard Washi ngton to be the
representative. GCee attended the second step neeting on July 28.
Kong rejected the grievance on the grounds that it was not filed
within 30 days as required by the grievance procedure. Maestas-
Flores conplains that Gee net with Kong w thout consulting her or
presenting supportive docunentation she had shared with G aw ord.

During this period of tine, Mestas-Flores hired a private
attorney, Daniel Cornell, to provide representation in the
grievance. On or about July 28, Cornell requested that the
grievance be elevated to arbitration. Kong inforned Gee that he
bel i eved the request to be prenature.

On or about August 26, Maestas-Flores requested that Gawford
submt her grievance to arbitration. On or about Septenber 7,
Maest as- Fl ores requested a neeting with the Association's
Executive Board. During the neeting, CGee acknow edged that he
did not have a copy of the grievance with hi mwhen he nmet with
Kong. Maestas-Flores also alleges that Gee acknow edged that he
did not followthe Board s directive to seek anot her
representative. The Board directed Gee and Maestas-Flores to
neet to prepare a summary of the grievance. Maestas-Flores
mai nt ai ned her position that Gee's continued handling of her
grievance constituted a conflict of interest.

On Septenber 28, Maestas-Flores nmet with Gee and Gawford. Cee
announced that he woul d oppose continued prosecution of Mestas-
Fl ores' grievance. GCee also indicated that he had solicited
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certain Business Division faculty to state their reasons for
0ﬁp05|ng the grievance at the Executive Board neeting schedul ed
the next day. Cee indicated that the faculty presentation would
be held in a closed session with the Board and he refused to
divulge their identities. He also refused to disclose

i nformation he presented to Kong during his neetings on the

gri evance.

At the Board neetings on Septenber 29 and Cctober 6, Maestas-
Fl ores was supported by 23 faculty nmenbers and ot her comunity
menbers. Maestas-Fl ores again protested Gee's continued
Qart|C|pat|on in the grievance due to his conflict of interest.
he faculty nenbers solicited by Gee net with the Board in closed
session. At the Cctober 6 neeting, Cee transferred the Maestas-
Flores grievance to another Board nmenber. The Board heard
conpl ai nts about the harassnent and inequitable treatnent of
mnority wonmen at the D strict and about Carbajal's refusal to
acknow edge Maestas-Flores's contributions to the mnority
community in her eval uation. '

By letter dated Cctober 3, Cornell insisted that CGee renove
hinsel f fromthe grievance process.

During the fall of 1995, Gee began a canpaign for reel ection as

presi dent of the Association. He was opposed by Gawford. In an
Cctober flyer to bargaining unit nmenbers Gee responded to a flyer
by Gawford accusing himof being all "talk and no action.” 1In a

subsequent flyer, Cee referred to the Maestas-Fl ores grievance.
He asserted that he had handl ed the grievance by addressing only
those violations specifically alleged. He acknow edged that
there were other issues involved that were not stated in the
grievance and which were not covered by specific |anguage in the
contract. He described these matters as ones invol ving
affirmative action issues. He indicated that the Board had
passed a resolution that the grievance continue with respect to
the matters raised therein.

By menorandumdat ed Novenber 13, 1995, Maestas-Fl ores wote to
Cee demandi ng an expl anation of the status of the grievance. GCee
failed to respond.

On May 13, 1996, Carbajal deni ed Maestas-Fl ores' request for
scheduling of her lab class for the fall of 1996. Preferences
were given to ﬂart-tlne faculty nenbers, who were solicited by
Cee to voice their opposition to Maestas-Flores's grievance in
the fall of 1995.

On July 8, 1996, Maestas-Flores again requested a status report
from Gee on her grievance, but received no response.
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The Associ ation responded to the charge by assertin% that the

| ssues raised by the Maestas-Flores grievance have been partially
resolved. In a May 15, 1995 nenorandum Carbajal gave Maest as-
Flores and Leonard Washi ngton prior notice of the teamneeting.
On or about Septenber 26, Ken Fawson, \ice-President of

I nstruction, granted Maestas-Flores's request for acconmmodati on
with respect to break time. He limted her teaching load to four
class hours per dgy and granted her a 20-mnute break after two
hours of classroonilaboratory activity for the fall of 1995.
Maest as- Fl ores was assigned to teach the Business 7A class
beginning with the Spring of 1996.

E% | etter dated Novenber 15, 1996, the undersigned requested that
arging Party provide additional information to suppl ement the
charge, including a copy of the original grievance, the
EFOVIS!OHS of the collective bargaining agreenment alleged to have
een violated, and evidence that the grievance was tinely filed
within the terns of the agreenent's gri evance procedure. No
response has been receive

Based on the facts stated above, the charge as presently witten
fails to state a prinma facie violation of the EERA for the
reasons that follow '

Gover nnment Code section 3541.5(a) states that the Public

Enpl oynent Rel ations Board (PERB) "shall not . . . issue a
conplaint in respect of any charge based upon an alleged unfair
practice occurring nore than six nonths prior to the filing of
the charge."

PERB has held that the six nonth period comences to run when the
charging party knew or should have known of the conduct giving
rise to the alleged unfair practice. (Regents of the University
of California (1983) PERB Dec. No. 359-H) -

The charge was filed on August 5, 1996. Therefore, only those
acts or om ssions b% the Association on or after February 5, 1996
are tinmely. The subject of the charge is the Association's
alleged failure to pursue the May 25, 1995 grievance to
arbitration. The crucial date is Novenber 13, 1995, when
Maest as- Fl ores requested a report fromGCee on the status of her
grievance. The charge alleges that Gee did not respond. The
charge does not indicate that Maestas-Fl ores inquired of any

ot her Association representatives regarding the status of her
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grievance at that tine or followed up with her Novenber 13
correspondence to Gee.?

Fromthe allegations in the charge it nmust be concluded that if

t he Associ ati on abandoned Maest as- Fl ores' grievance, Maestas-

Fl ores shoul d have reasonably known of this fact within a short
period of tine follow ng her Novenber 13, 1995 letter of inquiry.
Based on the pattern of events alleged in the charge it may al so
be concluded that a reasonabl e person woul d not have had to wait
until February 5, 1996 to conclude that the Association did not
intend to respond to her request. (See San Marcos_Educators
Associ ati on (Duran-Chugon) (1988) PERB Dec. No. 711 [three nonths
nore than a reasonabl e anount of time to discover that exclusive
representative has failed to respond].) Therefore, the charge is
not tinely filed.?

The events al |l eged to have occurred during the limtations period
do not cure the lack of tinmeliness. On May 13, 1996, Carbaja
subj ected Maestas-Flores to further inequitable treatnent wth
respect to scheduling for the fall of 1996. However, nothing on
this date involved conduct on the part of the Association. n
July 8, 1996, Maestas-Flores repeated her request to Cee for a
status report on her grievance, referring to her Novenber 13,
1995 nenorandumto him This request does not revive an
otherwi se untinely unfair practice. (UCl. A labor Relations
D vision (1989) PERB Dec. No. 735-H [conduct within limtations
period nmust constitute unfair practice independent of original
conduct]; _El _Dorado Union H gh School D strict (1984) PERB Dec.
No. 382) [same analysis with respect to claimof continuing
violation].)

Furthernore, even assumng that the charge was tinely filed, it
fails to state a prinma facie violation. PERB has held that
breach of the duty of fair representati on occurs when a union's
conduct toward a nenber of the bargaining unit is arbitrary,
discrimnatory, or in bad faith. '

Association (1980) PERB Dec. No. 127.)

~ !The charge does allege that Gee's last action on the
grievance at the Cctober 6 neeting of the Board was to transfer
the grievance to another Board nenber.

>To the extent that the charge is to be read as conpl ai ni ng
about Cee's participation in grievance on conflict of interest
grounds, this allegation preceded the refusal to arbitrate the
grievance and is untinely for the sane reasons.
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In the context of grievance handling, PERB has defined the scope
of the duty as follows:

.o Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnment in handling a grievance does not
constitute a breach of the union's duty.
[Gtations omtted.]

A union naﬁ exercise its discretion to
determ ne how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee' s grievance if the chances for
success are mninmal. [Qtations omtted.]
(lhited Teachers - 1os Angeles ((pllins)

(1982) PERB Dec. No. 258.)

Stated differentIK, in order to showa prima facie violation
i nvol ving a breach of the duty of fair representation, the
charging party nust present facts which would justify a finding
that the union acted without a rational basis or in away that is
devoi d of honest judgnent. (Reed District Teachers Association.
CTA NEA (Reyes) (1983) PERB Dec. No. 332.)

In the present case, there are insufficient facts to denonstrate
that the Association caused Maestas-Flores to forfeit a
meritorious grievance. The charge does not denonstrate that the
Association acted in an arbitrary, discrimnatory, or bad faith
manner by failing to pursue Maestas-Flores's grievance to
arbitration. The evidence suggests that her grievance may not
have been tinely filed, and as a result may not have been
nmeritorious. Maestas-Flores has not provided any evi dence
establishing that it was tinmely filed. The charge also fails to
establish that |anguage in the collective bargaini ng agreenent
expressly B&oh|b|ted the District's conduct which fornmed the
basis for estas-Flores's grievance. Therefore, it is not clear
that the Association caused Maestas-Flores to forfeit a
meritorious grievance.

For these reasons the charge, as presently witten, does not
state a prima facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anend the charge. The
amended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled Erst Arended Charqge,
contain all the facts and allegations you wi sh to make, and
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be signed under penalty of perjury by the charging party. The
anmended charge nust be served on the respondent and the original

proof of service nust be filed with PERB. If | do not recelive an
anmended charge or withdrawal fromyou before Decenber 12. 1996. |
shal | dismss gour charge. |f you have any questions, please
call me at (415) 439-6940.

Si ncerely,

DONN @ NCZA

Regi onal Attorney



