STATE OF CALI FORNI A
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Appearance; Van Bourg, Winberg, Roger & Rosenfeld by WlliamA.,
Sokol, Attorney, for International Union of Qperating Engi neers,
Craft-Mintenance Division, Unit 12.
Before Caffrey, Chairnman; Johnson and Dyer, Menbers.
DECI_SI ON

JOHNSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by the International Union of
Oper ati ng Engi neers, Craft-Maintenance Di.vi sion, Unit 12 (1UCE
to a Board agent's dism ssal (att.ached) of the unfair practice
charge. 1UCE alleged that the State of California (Prison
| ndustry Aut hority) violated secti:on 3519(a) and (c) of

the Ralph C. Dills Act (Dills Act)1 by unilaterally changing a

The Dills Act is codified at Governnment Code section 3512
et seq. Section 3519 states, in pertinent part:

It shall be unlawful for the state to do any
of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



termand condition of enploynent by hiring limted term enpl oyees
i nstead of permanent enployeeé.

'~ The Board has reviewed the entire record inlthis case,
i ncluding the Board agent's warning and di sm ssal Ieiters,é t he
unfair practice charge, and | UCE' s appeal . The Board-finds t he
warni ng and dism ssal letters to be free of prejudicial error
and hereby adopts them as the decision of the Board itself.

_ QRDER
The unfair practice charge in Case No. SA-CE-881-S is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Chai rman Caffrey and Menber Dyer joined in this Decision.

(c¢)  Refuse or fail to neet and confer in
good faith with a recogni zed enpl oyee
or gani zati on.

Alt hough | UOE's appeal clains that the Board agent
msinterpreted its charge all egations, we note that page 2 of the
attached warning letter contains the standard |anguage expressly
inviting TUCE to clarify any msinterpretations by filing an
anmended char ge. | UCE did not take advantage of that opportunity,
and cannot do so now on appeal.

|UCE's belated attenpt to clarify its charge .constitutes
"new charge allegations” being raised for the first tine on
appeal . PERB Regul ation 32635 (b) (PERB regs, are codified at
Cal. Code Regs., tit. 8, sec. 31001 et seq.), states:

(b) Unless good cause is shown, a charging
party may not present on appeal new charge
al | egati ons or new supporting evidence.

| UCE offers no explanation or showi ng of good cause for
submitting these allegations for the first tine on appeal.
Therefore, they may not be presented for the first tinme on
appeal and have not been consi dered by the Board. (See State
of California (State Teachers Retirenent Systen) .(1997) PERB
Deci sion No. 1202-S.)
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Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916)322-3198

March 31, 1997

WIliamA. Sokol, Esq.

Van Bourg, Wi nberg, Roger & Rosenfeld
180 G and Avenue, Suite 1400

Cakl and, CA 94612

Re: lnternational Union of perating Engineers. Qaft-
Mai ntenance Dvision, Unit 12 v. State of California
(Prison Industry Authority)

Unfair Practice Charge No. SA-CE-881-S
D SM SSAL LETTER

Dear M. Sokol :

On Septenber 8, 1996, you filed the above-captioned unfair
practice charge on behalf of the International Union of erating
Engi neers, Oraft-Mintenance Division, Unit 12 (I1QUE). The
charge alleges that the Prison Industry Authority (PIA) violated
sections 3519(a) and (c) of the Ralph Dlls Act. Specifically,
the charge contends that PIA unilaterally changed a termand
condi tion of enploynent at Corcoran State Prison by hiring
limted termenpl oyees (enployees hired for a specific period of
tinme) instead of permanent enpl oyees (who are hired for an

i ndefinite period).

You requested and received an extension of time until March 26,
1997, to either amend or withdraw the above-entitled charge. |
have not heard fromyou as of today's date.

| indicated to you, in ny attached |letter dated March 6, 1997,
that the above-referenced charge did not state a prima facie
case. You were advised that, 1f there were any factual
| naccuracies or additional facts which would correct the.
deficiencies explained in that letter, you should amend the
charge. You were further advised that, unless you anended the
charge to state a prina facie case or withdrew it prior to March
3_3, '1997d (extended to March 26, 1997), the charge woul d be

i sm ssed.

| have not received either an anended charge or a request for
wi thdrawal . Therefore, | amdismssing the charge based on the
facts and reasons contained in ny March 6, 1997 letter.
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Right to Appeal

Pursuant to Public Enploynent Relations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph
certified or Express United States mail postmarked no |ater

than the |ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacrament o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (20) cal endar
days follow ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Service

Al'l documents authorized to be filed herein nmust also be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent wi Il be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ension of Tinme

A request for an extension of time, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nmust be filed at |least three (3) cal endar days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Fi nal Date

If no appeal is filed wwthin the specified tine limts, the
dism ssal will beconme final when the tinme Iimts have expired.

Si ncerely,

ROBERT THOWPSON
Deputy General Counsel

BERNARD MCMONI GLE
Regi onal Attorney

At t achnent
cc: Gl Onodera, DPA Lega
BMC: eke
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Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

March 6, 1997

WIlliamA Sokol, Esq. '

Van Bourg, Weinberg, Roger & Rosenfeld
180 Grand Avenue, Suite 1400

Gakl and, CA 94612

Re: International Union of Qperating Engineers, Caft-
Maintenance Dvision. Unit 12 v. State of California
(Prison Industry_ Authority).

Unfair Practice Charge No. SA CE-881-S
WARN NG LETTER

Dear M. Sokol :

On Septenber 8, 1996, you filed the above-captioned unfair
practice charge on behalf of the International Union of erating
Engi neers, (raft-Mintenance Division, Unit 12 (IQUE). The
charge alleges that the Prison Industry Authority (PIA violated
sections 3519(a) and (c) of the Ralph DIls Act. Specifically,
the charge contends that PIA unilaterally changed a term and
condi tion of enploynent at Corcoran State Prison by hiring
limted termenpl oyees (enployees hired for a specific period of
tine) instead of permanent enpl oyees (who are hired for an

I ndefinite period). '

You allege that |UCE was not notified of PIA's practice of hiring
limted termenpl oyees until July 30, 1996, and that Pl A did not
meet and confer with IUCE in regards to this change in hiring
practi ces.

R ck Kiger, of this office, spoke to you once on this matter on
January 29, 1997. In response to this call, you gave perm ssion
for M. Kiger to speak with M. Carl Lonbardo of TUCE. M. Kiger
called M. Lonbardo on January 29 and January 31, but received no
gnsvxer. | called and left a voicenmail nessage for you on this
ate.

D scussi on

To establish a violation, it nust be shown that the enpl oyer nade
a unilateral change in a existing work condition w thin the scope
of bargaining without offering to bargain with the union. Pajaro
Valley Unified School D strict (1978) PERB Decision No. 51; R.o
Hondo Community College District (1983) PERB Decision No. 321.

You assert that PIA has nmade a unilateral change by hiring
limted termenpl oyees and that |UCE was not notified of this
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change until July 30, 1996. However, investigation reveals that,
in the fall of 1993, |UCE and Pl A engaged in negotiations over
downsi zing. The | UCE negotiating teamincluded Stewart Wi nberg
of your firm At that tinme, there were discussions of existing
limted termenpl oyees and a signed agreement that no limted
tern1apP0|ntnents woul d be nmade in the classifications affected
by the layoff. Accordingly, the ILKIEanears to have known of the
PlA practice of hiring Irmted termenpl oyees at |east as early
as fall, 1993. This date is nearly three years prior to the date
used in your charge.

Gover nnent Code section 3514.5 states, in relevant part, that
PERB shall not "issue a conplaint in respect of any charge based
qun an unfair practice occurrin?_npre than six nonths prior to
the filing of the charge.” The limtations period begins to run
once the charPing party knows, or shoul d have known, of the
conduct underlying the charge. University of California (1990)
PERB Decision No. 826-H California State University (San Eiego)
(1989? PERB Decision No. 718-H In the instant case, |UCE ha
actual know edge of the limted ternwenPonnent for nearly two
and a half years prior to the statute of limtation date.

I nvoking the standard set forth in University of California, this
charge nust be considered filed outside the limtations period.
Accordingly, this charge nust be di sm ssed.

For these reasons the charge, as presently witten, does not
state a prima facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anend the charge. The
amended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge.
contain all the facts and al | egations you wi sh to nake, and be
signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the original

proof of service nmust be filed wwth PERB® If | do not receive an
amended charge or withdrawal fromyou before March 13. 1997, |
shall dismss your charge. |If you have any questions, please

call nme at (916) 322-3198, ext. 355.

Sincerely,

BERNARD MOCMONI GLE
Regi onal Attorney



