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STATE OF CALI FORNI A ( DEPARTMENT )
OF CORRECTI ONS) ,

Respondent .

Appearance; Bill Kelly, Senior Labor Rel ati ons Representative,
for California State Enpl oyees Associ ation.

Béfore Caf frey, Chairman; Johnson and Dyer, Menbers.
DECI S| ON_AND_ ORDER

DYER, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by the California State
Enpl oyees Associ ation (Association) to a Board agent's disnm ssa
(attached) of the unfair practice charge and refusal to issue a
conplaint. The Association requested repugnancy review of an
arbitrator's award in a previous case (SA-CE-734-S) pursuant to

section 3514.5(a) of the Ralph C. Dills Act (Dlls Act).?

The Dills Act is codified at Governnment Code section 3512
et seq. Section 3514.5(a) states, in pertinent part:

(2) . . .. The board shall have di scretionary
jurisdiction to review such settlenent or
arbitration award reached pursuant to the
grievance machinery solely for the purpose of
determ ning whether it is repugnant to the

pur poses of this chapter. |If the board finds
that such settlenment or arbitration award is
repugnant to the purposes of this chapter, it
shall issue a conplaint on the basis of a

tinely filed charge, and hear and deci de the
case on the nerits; otherwise, it shal
di sm ss the charge.



The Board has reviewed the entire record in this case,
i ncluding the Board agent's warni ng and di sm ssal Ietters, t he
unfair practice charge and the Association's appeal. The Board
finds the warning and dism ssal letters to be free of prejudicial
error and adopts themas the decision of the Board itself.

The unfair practice charge in Case No. SA-CE-926-S i s her eby
DI SM SSED W THOUT LEAVE TO AMEND.

Chai rman Caffrey and Menmber Johnson joined in this Decision.



-" STATE OF CALIFORNIA { PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
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t § 1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

January 31, 1997

Bill Kelly, Senior Labor Rel ations
Representative

California State Enpl oyees Associ ation
1108 " 0" Street

Sacranment o, CA 95814

Re: NOTICE OF DI SM SSAL AND REFUSAL TO | SSUE COVPLAI NT
California_State Enployees Association v. State of
California-(Departnent of Corrections)

Unfair Practice Charge No. SA-CE-926-S

Dear M. Kelly:

| indicated to you, in ny attached |letter dated January 23, 1997,
that the above-referenced charge did not state a prima facie
case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended the
charge to state a prima facie case or withdrew it prior to
January 30, 1997, the charge woul d be di sm ssed.

| have not received either an anended charge or a request for

w t hdrawal . You confirned by tel ephone on January 31, 1997 that
the charge was not being anended or withdrawn. Therefore, | am
di sm ssing the charge based on the facts and reasons contained in
my January 23, 1997 letter.

Right to Appeal

Pursuant to Public Enploynent Rel ations Board regul ations, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by telegraph
certified or Express United States mail postmarked no | ater

than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Cvil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacranment o, CA 95814
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If you file a tinmely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (20) cal endar
days followi ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Ser vi ce

Al'l docunments authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

nmust acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunment will be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ensi on of Tine

A request for an extension of time, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nmust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

If no appeal is filed wwthin the specified tine limts, the
dism ssal will becone final when the tinme limts have expired.
Sincerely,

ROBERT THOWPSON
Deputy Ceneral Counsel

By .
Les Chisholm

Regi onal Director
At t achnent

cc: Robert K. Roskoph
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Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

January 23, 1997

Bill Kelly

Seni or Labor Rel ations Representative
California State Enpl oyees Associ ation
1108 "0" Street .
Sacranmento, CA 95814

Re: WARNI NG LETTER
Unfair Practice Charge No. SA-CE-926-S

California State Enployees Association v. State_ of
California (Department of Corrections)

Dear M. Kelly:

The above-referenced charge, filed on Septenber 16, 1996, seeks
review by the Public Enploynent Relations Board (PERB or Board)
of a grievance arbitration award for the purpose of determ ning
whet her the award is repugnant to the purposes of the Ral ph C
Dills Act (Dills Act)?

Background

The California State Enpl oyees Association (CSEA or Charging
Party) represents, inter alia, State Bargaining Unit 3, which

i ncl udes enpl oyees enployed by the State of California,
Departnent of Corrections (Departnent or State). In an earlier
charge (S-CE-734-S, filed January 10, 1995), CSEA alleged the
Departnent violated Dills Act sections 3519 (c) and (b) by
unilaterally increasing teacher-inmate contact tinme by one-half
hour at several work locations. That charge was di sm ssed and
deferred to arbitration based on findings that the conpl ai ned- of

The Dills Act is codified at Governnment Code section 3512
et seq. Section 3514.5 provides in pertinent part as follows:

[ PERB] shall have discretionary jurisdiction
to review such settlement or arbitration
award reached pursuant to the grievance
machi nery solely for the purpose of

determ ning whether it is repugnant to the

pur poses of this chapter. I f the board finds
that such settlenent or arbitration award is
repugnant to the purposes of this chapter, it
shall issue a conplaint on the basis of a

tinely filed charge, and hear and deci de the
case on the nerits; otherwse, it shall
di sm ss the charge. -
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conduct was arguably prohibited by the parties' menmorandum of
understanding (MU) and that the MOU provided for binding
arbitration of grievances.

The Unit 3 MOU then in effect between the parties included the
following provisions in Article 23.1:

a. This contract sets forth the full and
entire understanding of the parties regarding
the matters contained herein, and any other
Br|or or existing understanding or contract

y the parties, whether formal or informal,
regarding any such matters are herebﬁ
superseded. Except as provided in this
contract, it is agreed and understood that
each party to this contract voluntarily
wai ves its right to negotiate with respect to
any matter raised in negotiations or covered
by this contract.

Wth respect to other matters within the .
scope of negotiations, negotiations may be
requi red as provided in subsection b. bel ow.

b. The parties agree that the provisions of
this Subsection shall apply only to matters
which are not covered in this contract. The
parties recognize that it may be necessary
for the State to make changes in areas within
the scope of negotiations. \Were the State
finds it necessary to make such changes, the
State shall notify [CSEA] of the proposed
change 30 days prior to its proposed

i mpl ementation. The parties shall undertake
negotiations regarding the inmpact of such
changes on the enployees in Unit 3, when all
three of the follow ng exist:

(1) \Where such changes woul d affect
the working conditions of a
aigni%icant number of enployees in
nit 3;

(2) \Where the subject matter of the
change is within the scope of
representati on pursuant to the
Ralph C. Dills Act;
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(3) Where the Union requests to
negotiate with the State.

Any agreenment resulting from such
negoti ati ons shall be executed in witing and
shall becone an addendumto this contract.

If the parties are in disagreenent as to

whet her a proposed change is subject to this
Subsection, such disagreenment may be
submtted to arbitration procedure for
resolution. The arbitrator's decision shal
be bi ndi ng. In the event negotiations on the
proposed change are undertaken, any inpasse
whi ch arises nmay be submtted to nediation
pursuant to Section 3518 of the Ral ph C

Dills Act.

The | anguage of Article 23.1 was relied upon by PERB in its

di smssal of S-CE-734-S, and by the arbitrator in deciding the
grievance. Arbitrator WIlliam Eaton issued his opinion and award
on June 14, 1996, and ruled as foll ows:

1. The State did violate its obligations
under Article 23.1.a and .b when it extended
the inmate work day an additional 30 m nutes.

2. The parties shall nmeet and confer
regarding the inpact of the change in
di sput e.

By letter of July 10, 1996, CSEA denmanded, based on the
arbitrator's award, that the Departnent rollback the changes in
wor k schedul es and teacher/inmate contact time until negotiations
were conpleted. CSEA also took the position that the contact

ti me bargaining should be done at the "main table" where
negoti ati ons over a successor MOU for Unit 3 were underway.
Wil e the Departnment did provide subsequent notice and
opportunity to bargain pursuant to Arbitrator Eaton's award, the
Departnent did not agree to a rollback of the changes which gave
rise to the dispute and did not agree to submt the issue to the
mai n tabl e negotiations.

CSEA's _Position

CSEA argues that, under facts simlar to this case, the Board
held an arbitrator's award repugnant in Dry Creek Joint

Elenentary Schogl District (1980) PERB Order No. Ad-8la (Dy
Creek). In_Dy Creek, an arbitrator found that the respondent

violated the coll ective bargai ning agreenent when it cut teacher
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salaries but did not order restoration of the cuts because he
"consi dered hinself without authority”" to do so and/or because he
bel i eved such a renedy inappropriate.

PERB found the arbitrator's failure to order restoration of the
status quo rendered the remedy so deficient as to justify a
finding that the award was repugnant to the purposes of the
Educati onal Enpl oynment Rel ations Act, and directed issuance of a
conplaint in the matter. (1d.)

CSEA contends that Arbitrator Eaton's award is repugnant to the
purposes of the Dills Act in two respects: (1) the arbitrator did
not order restoration of the status quo ante, and (2) he did not
order the negotiations to take place in conjunction with the
successor contract negoti ations.

State's Position

The State opposes issuance of a conplaint in this matter. The
State argues that relevant PERB precedent does not require a
renmedy different than that ordered by Arbitrator Eaton, and that
PERB shoul d not substitute its judgnment for that of the
arbitrator.

Rule of Law

In adopting the test for exercise of its discretionary
jurisdiction to review arbitration awards for repugnancy, the
Board relied on National Labor Relations Board (NLRB) precedent.
(Dy_Creek.) The NLRB has since reaffirmed its test in Mdtor
Convoy (1991) 303 NLRB 135 as foll ows:

The [NLRB] will defer to an arbitration award
when the proceedi ngs appear to have been fair
and regular, all parties have agreed to be
bound, and the decision of the arbitrator is
not clearly repugnant to the purposes and
policies of.the Act. Spielberg Mg. Co., 112
NLRB 1080 (1955). Additionally, the
arbitrator nust have considered the unfair

| abor practice issue which is before the
[NLRB] . Raytheon Co., 140 NLRB 883 (1963).
In Ain Corp., 268 NLRB 573, 574 (1984), the
[NLRB] clarified that an arbitrator has
adequately considered the unfair |abor
practice if (1) the contractual issue is
factually parallel to the unfair |abor
practice issue, and (2) the arbitrator was
presented generally with the facts rel evant
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to resolving the unfair |abor practice. The
[NLRB] will find deferral inappropriate under
the clearly repugnant standard only when the
arbitrator's award is "'pal pably wong,'

i.e. . . . Is not susceptible to an
|nterpretat|on consistent with the Act.

I bid. The party seeking to have the [hLRﬂ
reject deferral bears the burden of proof.
| bi d.

(See, also, The Hoover Co. (1992) 307 NLRB 524.)

The Board adopted the Spielberg criteria and restated the
repugnancy test in DLy _Creek as follows:

While the Board will not necessarily find an
award repugnant because it woul d have
provided a different renedy than that
afforded by the arbitrator, it may well so
consi der an award which fails to protect the
essential and fundamental principles of good
faith negotiations. [ Enphasis in original.]

Di_scussi on

Contrary to CSEA' s assertions, the facts underlying the current
charge differ materially fromDiy_Creek. Dry_Creek relied on

cl ear precedent holding that "good faith negotiations cannot and
shoul d not proceed until the status quo is restored" [Footnote
omtted.], but did so under facts where the respondent had
unilaterally inplenented a change in terns and conditions of

enpl oynent (salaries) and the decision itself was subject to a
duty to bargain.

I n fashioning appropriate renedi es and determ ning whether to
order a return to the status quo ante, the Board has | ong

di sti ngui shed bet ween those cases where the decision itself is a
mandat ory subj ect of bargaining and those cases where the
respondent is obliged to bargain the effects of an otherw se

| awf ul change by the enpl oyer. (See, for exanmple, Moreno Valley
Unified School District (1982) PERB Decision No. 206 (Ibreno

Valley).)

The facts alleged by CSEA establish that the issue before
Arbitrator Eaton was the sane as in this unfair practice charge,
and the parties agreed to be bound by the decision. CSEA does
not allege that the arbitration proceedi ngs were other than "fair
and regular."
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Under the plain |anguage of Article 23.1.a and .b, the State was
obliged to bargain the inpact of the change it inplenmented but
not the decision itself. Arbitrator Eaton found the State in
violation of Article 23.1, and ordered the State to neet and
confer with CSEA over the inpact of the change.

Under Moreno Valley and simlarly deci ded cases, PERB precedent

does not routinely require restoration of the status quo ante

under facts |ike those here. For the foregoing reasons, the

gjrst pognt in CSEA' s argunent for a repugnancy finding nust be
i sm ssed.

The second point raised by CSEA concerns its demand that the
negoti ati ons over inpact of the change be addressed wi thin the

| arger negoti ati ons over a successor contract. CSEA does not
cite any precedent or offer a rationale for its position that the
arbitrator should have ordered such a renedy.

Under Dry Creek, it is not appropriate to specul ate whet her PERB
woul d have ordered a different remedy. Under rel evant precedent,
there is no basis for concluding that either of CSEA s objections
establish that the arbitrator's award was "pal pably wong” (Qin
Corp and Motor Convoy) or failed "to protect the essential and

fundarmental principles of good faith negotiations.”" (Dy Oeek.)

Concl usi on

For these reasons the charge, as presently witten, does not
state a prinma facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anmend the charge. The
amended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge,
contain all the facts and al | egations you w sh to make, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the ori ginal
proof of service nmust be filed with PERB. |If | do not recelve an
amended charge or withdrawal fromyou before January 30. 1997. |
shal | dismss your charge. |If you have any questions, please
call me at (916) 322-3198, ext. 359.

Les Chi shol m
Regi onal Director



