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Bef or e Caffrey, Chairnman; Johnson and Dyer, Menbers.

DECI SI ON_AND_ORDER
CAFFREY, Chairman: This case is before the Public

Enpl oynent Rel ations Board (PERB or Board) on exceptions filed
by the California State Enpl oyees Association (CSEA) to a PERB
adm nistrative |law judge's (ALJ) proposed deci Si on (attached).
‘In the proposed deci si on, t.he ALJ dism ssed the unfair practice
charge and conplaint which alleged that the State of California
(Departnent of California H ghway Patrol) (Departnent) violated

section 3519(a) and (b) of the Ralph C. Dills Act (Dills Act)?! by

The Dills Act is codified at Governnent Code section 3512
et seq. Dills Act section 3519 states, in pertinent part:

It shall be unlawful for the state to do any
of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to



denyi ng an enployee the right to CSEA representation in.neetings
W th Departnént'officials.

The Board has reviewed the entire record in this case,
i ncluding the original and anended unfair practice charge, the
ALJ' s proposed deci sion, CSEA s appeal and fhe Department's
'response'thereto. The Board finds the proposed decision® to be
free of prejudicial error and hereby adopts it és t he deci sion
of the Board itself.

The unfair practice charge and conplaint in Case

No. LA-CE-331-S are hereby DI SM SSED W THOUT LEAVE TO AMEND

Menbers Johnson and Dyer joined in this Decision.

di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. - For purposes of
this subdivision, "enployee" includes an
appl i cant for enploynment or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

°State of California (Department of Parks and Recreation)
(1990) PERB Deci sion No. 810-S cites Ri o Hondo Community Coll ege
District (1982) PERB Decision No. 272, not Ri o Hondo Conmunity
College District (1983) PERB Decision No. 292. In addition,
Ri o Hondo Community _ Coll ege District (1982) PERB Decision No. 260
states that no right to representation attaches to a neeting held
.merely to informan enployee of previously predeterm ned
di sci pl i ne.
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Appear ances: Ebernezer Stanps, Labor Rel ati ons Representative,
for California State Enployees Association; State of California
(Departnment of Personnel Adm nistration) by Marguerite Shea,
Attorney, for State of California (Departnment of California
H ghway Patrol). :
Before Gary M Gal lery, Adninistrative Law Judge.
PROCEDURAL__HI STORY

This case involves the alleged denial of union
representation for a clerical enployee at neetings called by
department managers. The proposed decision follows an unfair
practice charge filed on January 23, 1996, by the California
State Enpl oyees Associ ation (CSEA) against the State of
California (Departnent of California Hi ghway Patrol)
(Department) . An anended charge was filed on March 6, 1996.°
After investigation, and on June 20, 1996, the Office of the
General Counsel of the Public Enpl oyrrént Rel ati ons Board (Board

or PERB) issued a conplaint against the Departnent. The |

'on June 14, 1996, CSEA withdrew portions of its unfair
practice charge relating to alleged denial of representation at
meetings on August 17, 1995, and February 9, 1996, and an all eged
reprisal on February 9, 1996, relating to notice that
di sciplinary action was being considered against Connie Arnstead.

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationale have been
adopt ed by the Board




conplaint alleged that Connie Armstead (Armstead) is an enpl oyee
of the Department and a CSEA job steward. It alleged that on
three separate occasions, August 8, 15, and November 22, 1995,
Arnstead was required to nmeet with Departnent officials during
whi ch she had reasonable belief that the interview would result
in disciplinary action, or in the alternative, posed highly
unusual Circunstances. On each occasion,  Armstead requested'the
presence of a.CSEA representative, .and on each occasion, the
request was deni ed. Each denial of request for
representation was alleged to violate the Ralph C. Dills Acf

- (Dills Act) section 3519(a) and -(b) .?

The Departnment's answer, filed July 11, 1996, made factua
adni ssions and denials, denied any violation of the Dills Act and
raised affirmtive defenses that will be set forth in other parts
- of this decision.

A settlement conference did not resolve the dispute. Formal

hearing was held before the undersigned on November 13, 1996, in

2The Dills Act is codified at Government Code section 3512
et seq. Unless otherwise indicated, all statutory references
herein are to the Government Code. In relevant part, section
3519 provides that it is unlawful for the state to:

(a) Inmpose or threaten to inpose reprisals
-on enployees, to discrimnate or threaten to
discrim nate against enployees, or otherw se
tointerfere with, restrain, or coerce
enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynment or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.
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San Di ego, Chlifornia. At the conclusion of CSEA's case-in-
chief, the Departnment noved for dismssal of the conplaint on the
grounds that CSEA had failed to prove a prima facie violation of
the Dills Act. The notion was taken under consideration to-be
addréssed in this decision.. The parties waived transcript
preparation and the filing of post-hearing briefs. The matter
was deened submitted for proposed decision at the conclusion of
the formal hearing.

FI NDI NGS OF FACT

CSEA is a recogni zed enpl oyee organi zation of an appropriate
unit of enployees and the Departnent is an enployer, both with
the meaning of the Dills Act. Arnstead is an enpl oyee and a
menber of the bargaining unit represented by CSEA. She al so
serves as a job steward fbr CSEA

Prior to July 1, 1995, Ar st ead was-an of fice assistant |11
for the California State Police Department. On that date, all
-enployees of the California State Police Departnent becane
enpl oyees of the California Hi ghway Patrol (CH) by state
| egislation nerging the former into the latter.

The San Diego area office of the CHP is a para-mlitary
setting, with an area commander, |ieutenants, sergeants and
supporting clerical staff.

In August.19953 Frank Kramer (Kraner) was acting conmander,

the highest ranking officer in the office. Vince Calderon

SAll date references hereafter, unless otherwi se noted, are
to cal endar year 1995.



(Cal deron) was the executive officer while Larry Duncan (Duncan)
was absent. The executive officer is in charge of clerica
personnel and reports to the comrander.

In early August, the clerical supervisor, Cahille Mor gan
(Morgan), went on vacation for three weeks. Ericha Cook (Cook),
an office assistant |1, was designated acting supervisor in
Mor gan' s absence. |

There was a neeting on August 8. Arnstead did not ask for
representation at this neeting. Calderon, Donna Blum (Bl um,
Cook and Kraner were present. Arnstead did not know Kramer, she
sai d.

Arnstead{s version is in conflict with the other persons
- present. ‘

Arnstead testified that her insubordination to Cook was
di scussed. She further testified that Kramer tried to grab her
because the neeting had got so "riled up." Everybody was
yel ling, she said,.and she was going to wal k out. Kramer told
her she was not to |leave the neeting until the issue was
resol ved.

Kramer testified that he and Cal deron were neeting in the
latter’'s office with Cook and Blum  Arnstead knocked on the door
and announced she was ill and going home. Calderon told her he
wanted to resolve the issue of her failure to follow Cook's

di recti on. Kranmer testified that as Cal deron conmmenced that

“As noted, the conplaint alleged an August-8 neeti ng, but
CSEA requested anendnent of the conplaint to substitute August 10
for August 8. That request was granted.
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di scussi on, he Teachéd around Arnstead and cl osed ihe office
door .

Cook said there was no physical contact. Cook said that
Arnst ead said she was ili'and wanted to go hone. Kraner closed
the door and said they needed to resolve the issue. _

Wil e the August 8 neeting-is not a part of this conplaint I
make a credibility findi ng agai nst Arnstead regarding Kramer's
all eged effort to "grab" her based upon the overall record,

Arnst ead' s deneanor at hearing and the testinony of the dther
parties.

Most of the evidence regarding Arnstead's experiehce Wi th
the office came from | eading questions. Mst inportantly, nenos
Awnstead'subsequéntly wote to her superiors reflected a highiy
focuséd vi ewpoi nt at odds w th nanagenent aboﬁt Cook's authority
and the chain of command. On August 15, Arnstead wote to Kraner
conpl aining of his treatment of her. She stated his first action
agai nst her was on August 10. G ven her apparent propensity for
taki ng umbrage at every event, her failure to nention Kramer's
al l eged "grab" of August 8 renders the assertion unbelievabl e.

In addition, Cook, at the time of the hearing was no | onger
an office assistant in the CHP office. She had no interest in
the case. This lack of interest rendered her testinony that
there was no effort to "grab" Armstead during the neeting nore
bel i evabl e.

Finally, Kranmer's description of the events, including his

deni al of Arnstead's assertion was consistent with Cook's, and is



the nore probable fact. Asserting that an area conmander tried
to "grab" an enployee is a seribus charge. The fact that
Arnstead did not allude to this charge in later menos |l eads nme to
concl ude Kranmer made no effort to grab Arnstead.

The August 10 Meeting

On August 10, Calderon, serving as the executive officer,

i ssued a nenorandum styled "Assignment Menorandunt to Arnstead
whi ch noted her assignnent to the San Diego CHP office and gave
i nstructions on her position at that office.

The nmenp st at ed:

Your assignnment to the San Diego Area wil |
require training in the various work stations
within the Area's Cerical section. Training
at different desks is necessary in order that
a back up is readily avail abl e whenever the

i ndi vidual assigned to a particular desk is
absent for whatever reason. Your immedi ate
supervisor is Ms. Camlle Mdrgan, OSS I1I;
when she is absent, her back up is Ms. Ericha
Cook, or Ms. Donna Blum both OA Us, they
will assist you in successfully conpleting
your training period.

The memp described Arnstead' s hours of work and then, in
sone detail, specific duty instructions, including training at
the clerical work stations, and three hours daily training at the
t el ephone reception desk.

Under the heading "interpersonal skills" Calderon noted the
office had a |arge nunber of visiting citizens and that it was
important for Arnstead to performher work in a professional and
friendly manner and with teammork. The neno noted that on
August 8, she.had been directed to work the tel ephone reéeption
desk and was overheard using curt and abrasive |anguage with
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callers. After one hour she told Cook that she could not handle
the tel ephone, and refused to return to the tel ephone when Cook
ordered her to. .She was advi sed that "insubordination and

di scourteous behavior would not be tolerated."

The meno directed Arnstead to becone famliar with the chain
of command and to abide by it. If she had a probl em she was
directed to first contact her imediate supervisor to attenpt to
resolve the matter. If the matter could not be resolved,
ﬁwﬁstead was to request perm ssion to go to the next Ievél of
conmand.  She was directed not to contact any hi gher |evel of
command wi t hout firsf obt ai ni ng perm ssion from her supervisor.

The nmenmo then noted the aged condition of the facility and
i kelihood that things mght go wong and the difficulty the
EEpartnent had in keeping the facility mai nt ai ned. If Arnstead
di scovered a deficiency or hazard she was to report the matter to
her imediate supervisor. On August 8, Arnstead had contacted
t he Departnent of General Services about a condition in the
wonen's restroomw thout notifying her supervisor. She had
erroneously stated that the janitof had not worked the previous
day. She'mas directed to refrain fronﬁcontacting out si de
agencies to request services unless directed to do so by her
~ supervi sor.

The menmo cl osed mﬁfh the follow ng:

As | previously stated, you will be subject

to an extensive |earning experience. You

will also experience a new way of doing

things. | urge you to accept constructive

criticismwell and utilize it to learn and

make this time a positive one. Please do not

7



hesitate to seek assistance from your
supervi sor in answering any questions you
may have regardi ng the above assignments
procedur es.

This menp was presented to Arnmstead at a neeting that sane
day that had been requested by Calderon. Present at the neeting
was Cal deron, Kramer, Cook and Arnstead. Kraner said there was
no intent to discipline Arnstead at tﬁis nmeet i ng.

Cal deron testified that he wanted Arnmstead to understand her
responsibilities. He went through the points of the nenp. He
did not ask Arnstead any questions.

Arnmstead said the word "insubordination" was used several
ti mes, although she was not asked her version of the events.

Cal deron read the neno to her and stated that he had reviewed her
personnel file and stated that she had no "bad history heré, and
| would hate to have something happen to you." Arnstead's
request for representation was deni ed. |

Arnstead wote to Calderon on August 11 responding to the
meno. She styled it as a "rebuttal” to the neno. She stated
that Cook was a rank and file enployee and "therefore cannot give
e direcflorders." She noted that fact did nOt'precIude Cook
from assisting her in the prescribed training or making
appropriate suggestions. The sane was true, she stated, for Blum
or any other rank and'file person in the office.

Ar nst ead tbdk unbr age at Ihe t hree- hour tel ephone assi gnnent
when others were only assigned one hour to that task. |
She asked when the tel ephone training would end and why was she

being treated differently. She requested,r "as soon as possible",
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written instructions on answering the telephone to prevent any
confusion in the event she was accused of doing the chore
i mproperly.

Wth regard to interpersonal skills, she asked to be
consulted in the future to allow her side of the story to be
presented, and stated she was offended by the "fabricated"
statenent that she was curt with callers. She asked why she was
not consulted before he wote the nenorandum  Arnstead
reiterated her denial that she refused to return to the tel ephone
duty. She then wote:

. Regar di ng the issue of i nsubor di nati on,
| cannot be insubordinate to Ms. Cook or to
Ms. Blum At no time have | been

di scourteous to any staff menber in this

of fice.[® ' -

Regarding "chain of command,” Arnstead stated her preference
for follow ng chain of command in solving problems, but, she
wr ot e:

. . . However, when the chain of conmand is
the problem | have every right to proceed to
what ever |evel of this Departnent | think
that is appropriate to address ny concerns.
I have no intentions of being insubordinate
to you or anyone in the California H ghway

Patrol. However, you cannot deny me ny right
to go directly to your superiors. -

°At hearing Arnstead testified that she could not be
i nsubordi nate to Cook or Blum and that she was not discourteous
to any staff nenber. The reason that she could not be :
i nsubordi nate, according to her nenps to managenent, was that
Cook and Blumwere rank and file enployees. Her contention that
she was not discourteous is disingenuous in light of her very
hard position on their standing to supervise.

9



Regarding the facility incident referenced in the meno,
Arnst ead conplained that she had not been asked about the
i nci dent and expl ai ned her version of the incident.
Armstead closed with the follow ng:
Finally, | think that it was highly
i nappropriate for you to have two rank and
file individuals in a neeting with me when
di scussing ny perfornmance. I am requesting
that information or letters to you be held in
the strictest of confidence and not be shared
with any rank and file individual.
Arnstead testified that she told Calderon that she wanted to

go up the chain of command because she thought his neno was

unfair.
The August 15 Meeting

Arnstead was called to a neetfng on August 15 at which
Kr amer présided. Arnmstead said that Kranmer said he was the next
_in command and "wanted to hear ny side of .the story." She
arrived at his office at the appointed tine; she said, expecting
a one-on-one neeting.® Instead, Kramer told her that Cook and
Duncan, who had returned by this time and repl aced Cal deron,
woul d be there.

Kraner verbally reviewed the letter Armstead had witten and

told her she had sone m sconceptions he wanted to clear up. He

° do not accept Armstead's version of the purpose of the
neeting. Her letter to Kraner of the sane date, after the
neeti ng, makes no reference to such a purpose. Kramer wote to
Arnmst ead on August 16 noting the neeting of August 15 was to
"address m sconceptions” in her letter to Calderon. Arnstead
responded to this nmeno on August 18, discussed below. Again, she
said not hing of the purpose of the neeting, nor did she take
issue with Kraner's description of the neeting' s purpose.

10



testified the neeting was instructional. There was no intent to
i npose discipline on Arnstead.

Kramer asked Arnstead if she had any questions, but he did
not pose any questions to her about the issues involved.

Arnmstead wroté to Kramer on August 15 regarding the neefing.
She professed her disturbance by his conduct at the neeting
stati ng:

. . . As oppose to you addressing ne in a
prof essi onal and courteous tone, you have
continued to try and intimdate and denean ne
in your conversations. The first incident
occurred on Aug. 10. | amrespectfully
asking that this type of conduct towards ne
stop inmedi ately.

Sonmeone told her at the neeting that Cook was her
supervi sor. She wrote:

.. . My | reiterate that | don't believe
that another rank and file person can be ny
supervi sor. However, | amsure that this

issue will be resolved in the com ng weeks.

Arnstead confirmed that at the neeting Kraner stated that
she was to initiate problens to be addressed with her "alleged
"supervisor' Ms. Cook another rank and file person.” Once again,
she wote, "I will reiterate that your directions constitute a
breach of confidentiality, and a denial of my personal rights as
a California State enpl oyee.™

The response conti nued:

Finally, you have denied ne ny right to go
beyond your acting command to have ny

probl ens addressed by soneone other than
yourself. As | stated in the nmeeting with

you, | don't feel confortably discussing ny
problems with you because they are personal
and confidential. Additionally, there is no

11



witten rule with the California H ghway .
Patrol that says | cannot address my probl ens
directly to the Commi ssioner or to the
Governor of California for that matter

Arnstead stated that since she had been charged with
i nsubordi nation at the neeting{ she was requesting that she be
all owed. a CSEA representative in all future ﬁeetings. She not ed
that she had asked for representation in the |ast neetihg but he
had deni ed the request.

On August 16, 1995,.Arnstead was given a "menorandum of
direction,” fromKraner. This neno reiterated initialldiréctions
that Morgan had designated Cook or Blum as acting office
supervisors. Kraner cited the inpident wi t h Cook on August 8
outlined in the August 10 neno, énd reiterated Arnmstead' s
contentions in her August 11 meno. |

Kramer noted that Arnstead had asked for representation at
" the August 15 neeting and that it was explained that the purpose
of the nmeeting "was not disciplinary," but "only to correct sone
m sconceptions” in her letter to Calderon. She had been advised
at the neeting that the acting.supérvisors had all the authority
of supervisors, and that she stated she had been confused and now
under st ood.

Kraner discussed the chain of bonnand rule and that the
grievance/conplaint procedure had been explained to her. She was
instructéd that she could not personal |y contact Departnment
personnel above the |evel of her area comuander.

Kramer then reviewed Arnstead' s contentions in her August 16
meno and st ated:

12



First, whether you wish to accept it or not,
Managenent does have the right to designate a
rank -and file enployee as an Acting
Supervisor. \Wile acting as a Supervisor
this enpl oyee has the sane authority as any
ot her 'supervisor, and will be treated

accordi ngly.

Secondly, when addressi ng enpl oynent or job
related i ssues within the Chain-of-Command,
and including the Business and Transportation
Agency and the State Personal Board, you do
not have the right to make personal contact

wi th individual s above your |ocal |evel.

This does not prohibit you fromcontacting
anyone outside these agencies if you so
desire.

Thirdly{ in regard to your request to have a
CSEA representative present at neetings

bet ween us. You have the right to have a
representative present only if the neeting
may | ead to Adverse Action, or you wish to
di scuss a matter concerning a grievance or
conpl ai nt .

Kramer then referred to.the manner of her presenting her
menos by placing themin envelopes and taped to his desk. On the
Monday she had left a nmessage inform ng Cal deron that she had
been unabl e to have her photbgraph taken. Kraner wote:

. . . This is an unacceptable practice. 1In
the future you will either deal with your
i medi at e supervi sor, whomever that ny [sic]
be, or nmake a request through your supervisor
. to see your Lieutenant.

Arnst ead was advi sed that she had a right to file a witten
response to the neno that would acconpany the neno to her
personnel file. |

There was anot her neeting on August 17 about which there is

no evi dence.
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Arnst ead wrote é "rebuttal " on August 18, regarding the
August 16 nenpo and the neeting of August 17. She told Kraner
that she had stated that the alleged supervisory personnel could
give her direction, but not "direct orders.” She expressed
havi ng no control over what he "nmay perceive as a direct order."
She told himthat this was the last tine she woul d address that
particul ar issue.

| Arnstead wote at |ength ébout her problens with Cook and a
~confrontation she had with "El aine" who was rude to her in
training sessions. She closed with the notation that before the
neeti ng of August 17, she had requested union representation but
that the request was denied.’” At the meeting, she safd, he again
t hreat ened her with insubordination.

The Novenber 22 Meeting

An incident occurred in the office at the front count er
between an O ficer Bohm (Bohn) and a female citizen. The citizen
told Sergeant Dennis Brunette (Brunette) that she wanted to file
a conplaint against the officer. Duncan assigned Brunette,
Bohm s i medi ate supervisor, to investigaté the matter. Brunette
interviewed several mﬂtnesses;

Arnst ead was requested to neet with Brunette .on Novenber 22,
1995. Brunette wanted to interview her about the incident.
Brunette testified that infornatfon from the conpl ai nant included

Arnstead's contention that she had seen the incident and that the

'"CSEA stated this evidence was for backgfound pur poses onlyl
As noted, before hearing CSEA had withdrawn allegations of denia
of representation on August 17.
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of ficer was wrong. - Because Arnstead was a potential w tness,
Brunette testified, he needed to interview her about the
conpl ai nt .

Arnstead told himthat she did not want to talk to him
wi thout a CSEA representative present. Brunette said it was not
that type of interview

Arnstead said every time she had a neeting with the CHP
there were others for the CHP present and she was always al one.

They net fn the sergeant's office which contains a nunber of
desks.

Arnstead testified "once again, there was soneone there'to
listen to ne." - |

A Sergeant Langford was also in the room He did not
participate in the interview?®

Brunette asked Arnstead what she had w tnessed. Arnstead
replied, "not very much" and then left the room because she
said, she saM/Lahgford trying to listen to what she had to say.
Then, she returned and expl ai ned what she had heard fromthe
"heated di scussion.”

Arnstead testified that during the incident, Cook gave her

sone tissue which Arnstead gave to the citizen.

8Langford-was actually at his own desk in the roomwhere
several other sergeants desks are |ocated. Brunette thought that
Langford was talking to another officer. Arnstead said Langford
was in back of her. Langford therefore was not a part of the
i nterview

15



Arnstead was asked if she had traded tel ephone nunbers wth
the citizen. Arnstead sai d she had exchanged nunbers during.her
break when she went outside and the citizen was there, crying.

Duncan later interviewed Arnstead. Arnstead said the
guestions at this neeting where the same as the Novenber 22.

During this interview Duncan observed sone inconsistencies
bet ween Arnstead' s responses that day and those to Brunette's
i nterview. | | |

CSEA introduced evidence of a interview of Decenmber 4, 1995,
wher eat Duncan questionéd Arnst ead about her responses to
Brunette's questioning of Arnstead at the Novenber 22, 1995,
meeti ng. _ ' |

Later, disciplinary action was initiated agai nst Ar nst ead
for her interaction with the citizen.?®

Duncan testified that the disciplinary proceeding rel ated
not to the discrepancy in her testinony, but rather to the
interaction Arnstead had mﬂth.the conpl ai ni ng Wi t ness.

Gover nnent Code section 19572(e) provides that
i nsubordi nation is cause for discipline.

| SSUES

The issues in this case are whether the Departnent viol ated
the Dills Act when it denied Arnstead CSEA representation at the
August 10, 15 or Novenber 22, 1995, neetings?

°As noted in footnote 1, CSEA withdrew its al | egation of
reprisal on the discipline issue before the hearing.
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CONCLUSIONS OF LAW

PERB has held that the right to representation attaches at

an enpl oyer-conducted investigatory interview where an enpl oyee
reasonably believes that discipline may occur or in other highly

unusual circunstances. (State of California (Departnment of Parks

.and Recreation) (1990) PERB Decision No. 810-S, citing Rio Hondo

Community_College District (1983) PERB Decision No. 292
(R o Hondo).)

The right to representation arises out of enployee rights

protected by section 3515 of the Dills Act. That section
provides in pertinent part:

Except as otherw se provided by the

Legi slature, state enployees shall have the
right to form join, and participate in the
activities of enployee organi zati ons of
their own choosing for the purpose of
representation on all matters of enployer-
enpl oyee rel ati ons. .

PERB has further ruled that, "an enpl oyee organization has a
concurrent right to represent enployees at such investigations."”

(State of California (Departm_snt of Parks and Recreation). supra,

PERB Deci si on No. 810-S.)
Where, however, a neeting is held nerely to informthe
| enpl oyee of previously pre-determ ned discipline, no right of

representation exists. (Ro Hondo; State of California
(Department_of Transportatjon) (1994) PERB Deci si on No. 1049- S.)

In the latter case, an enployee was called to a neeting to notify

the enpl oyee of a previously determ ned discipline. (See al so
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Baton Rouge Water Works Conpany (1979) 246 NLRB 995 [103 LRRM

1056] . )

In NLRB v. Wingarten. lnc. (1975) 420 U.S. 251 [88 LRRM
2689] (\Weingarten), the court stated:

[NLRB] would not apply the rule [of
representation at individual enployee-
managenent interviews] to such run-of-the-
- mll shop-floor conversations as, for
exanple, the giving of instructions or
training or needed corrections of work
techni ques. I n such cases there cannot be
any reasonable basis for an enployee to fear
that an adverse inpact may result fromthe
interview, and thus we would then see no
reasonabl e basis for himto seek the
assi stance of his representative.

I n Redwoods_ Community. College District v. Public Enploynent
Rel ations Board (1984) 159 Cal.App.3d 617 [205 Cal.Rptr. 523]

(Redwoods), the court of éppeal revi ewed PERB s deci sion
regarding the right to representation in an interview on the
enpl oyee' s performance review. PERB held that, even where the
enpl oyee could not anticipate discipline, representation was
warranted in an interview on the enployee's performance. The
court disagreed and st at ed:

Regardl ess of their inportance, such
interviews are an accepted part of personnel
managenent in any well-run operation, and
bear no significant threatening or derogatory
connotation. Nor is it wholly satisfactory
to make the right of representation in an
enpl oyee- managenent conversation turn on
whet her the conversation mght in sone
abstract sense be deened "investigatory," or
on the degree of formality attending the
interview, or on a perceived simlarity to a
grievance or appeal procedure, wthout nore.
Even in conbi nation these elenments mght, in
a given case, suggest no nore than routine
busi ness conmuni cation. On the other hand,
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innmost if not all cases the discipline
element wll have a direct and rational
tendency to narrow the inquiry to nanageabl e
di rensi ons. Al though the precedents do not
conpel a conclusion that the discipline
element is invariably essential to a right of
representation, under EERA and ot her
California |abor statutes representation
shoul d be granted, absent the discipline

el ement, only in highly unusual

ci rcunst ances.

The August 10 Meeti ng

Presumabl y, CSEA argues that since reference to Arnstead's
-al | eged "i nsubor di nati on" was made at the August 10 neeting, and
"insubordination” is cause for the inposition of discipline under
the Governnment Code, she was entitled to representation at the
August 10 neeti ng.

The record shows the August 10 neeting was not investigatory
nor did the enployer nmake a determination, as a result of the
neetin91 t hat Arnstead had been insubordinate. Rather, 'the
nmeeting was a presentation of a neno directed at Arnstead and
giving her instructions regarding her work assignnent. Her work-
time and duties were described as well as the line of authority
of Morgan, Cook and Bl um

In addition, the enployer cited what it determ ned to be
unaccept abl e behavior, and that curt and abrasivé | anguage woul d
not be tolerated. Refusal to heed to Cook's orders regarding
wor k assi gnments woul d be considered "insubordination.”

The nenp outlined the chain of command and directed Arnstead
to abide by it, along with the requirenent that she réport

conditions of the facility to her supervisor.
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During the nmeeting no questions were directed at Arnstead.
Managenent's determ nations about the propriety of her conduct
wth regard to her behavior on the tel ephone, an order from Cook
to return to the phone duty, and her conduct regarding the feport
on the facility had already been determ ned.

Thus,'the.neeting was not investigatory. It was a neeting
at which Arnstead was given wor k performance direction.

CSEA presented no evidence or argunent on how this neeting
presented "highly unusual circunstances" as used in

Redwoods. Under the authority of Weingarten and Redwoods, the

nmeeting was not investigative, but rather an instructive session
to clarify Arnstead's reporting responsibilities. In this
setting it is found that Arnstead had no right to representation.

The Auqust 15 Meeting

The August 15 neeting was called by managenent to clarify
"ni sconceptions” reflected in Arnstead' s Augustlll "rebuttal "
‘meno to Cal deron. -

A«nﬁtead's meno chal | enged Cook's authority by flatly
stating that Cook was a rank and file enployee and could not give
Arnmstead direct orders. This was a direct qhallenge-to
Cal deron's August 10 order that Cook was her supervisor in
Morgan' s absence. That order was put in witing and given to
Arnmstead orally. Yet, she was telling CHP that Cook coul d not
gi ve her orders. |

It is clear that Arnstead's perceived l[imtation on Cook's

authority was a threat to the chain of command operation within
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the office. It is also clear that the August 15 neeting was
designed by CHP to clarify.that Cook was Arnstead's supervisor
and that she was to abide by the chain of command system of
. reporting.
Agai n, at thié meeting, no questions were asked of Arnstead.
No determ nati on was nmade by nanagenent that, as a result of this
nmeeti ng, ﬁwnstead had beeh inszordinate. The neeting was not an
i nvestigatory neeting, but rather a setting where Arnstead was
directed to report to Cook and to abide by the chain of command.
Again, there is no evidence that presented "highly unusua
ci rcunstances” to which, under Redwoods, representation rights
m ght have attached.

The Novenber 22 Meet.ing

The Novenber 22 neeting was totally unrelated to Arnstead's
work perfornmance. An incident at the front counter had occurr ed
between O ficer Bowen and a fenmale citizen, resulting in a
conpl ai nt agai nst Bowen. Arnstead had spoken to the conpl ai nant
after the incident, and the conpl ai nant thereafter told CHP that
Arnmstead was to be a w tness. | '

In response to the conplaint, Duncan directed Bowen's
supervi sor, Brunette to investigate the matter. Arnstead was one
of several office enployees inferviemed about the incident.

Wi le the neeting was investigatory, the investigation was
unrelated to Arnstead's work performance. The investigation was
focused upon the incident between Bohn1and-the conpl ai ni ng party,

to which Arnstead was a witness. CSEA advances no argunent that
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suggests that representation rights should attach when an
enpl oyee is being interviewed for this type of investigation.
Nor is there anything "highly unusual" about the.intervieML

That Arnstead was | ater sdbjected to possible di scipline for
her interaction with the citizen does not relate back to her
neeting with Brunette. CSEA presented no evidence that questions
to Arnstead at the Brunette interview related to her interaction
with the citizen. Accordingly, no right of representation arose
at the intervieML‘

It has been concluded.that Arnstead had no right of
~representation at any of the nmeetings, therefore, the
Departnent's nDtion at hearing should be granted and those
portions of the conplaint should be dismssed.

Since in all three settings, it has been found that Arnstead
had no right to representation, there can be no.violation of
CSEA's right to represent Arnstead. Accordingly, the
Departnent's notion to dismss should be granted and that part of
the conplaint should al so be dism ssed.

PROPOSED ORDER

Based upon the fbregoing findings of fact and concl usions of
law and the entire record in this matter, unfair practice charge
LA-CE-331-S, California State Enployees Association v. State of

California_ (Department of Highway_ Patrol) and conpani on PERB
conpl aint are hereby DI SM SSED

Pursuant to California Code of Regulations, title 8, section

32305, this Proposed Decision and Order shall becone final unless
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a party files a request for an extension df time to file
exceptions or a statenent of exceptions with the Board itself.

Thi s Proposed Deci sion was i ssued without the producti on of
‘awitten transcript of the formal hearing. If a transcript of
the hearing is needed for filing exceptions, a request for an
-extension of time to file exceptions nust be filed with the Board
itself (Cal. Code of Regs., tit. 8, sec. 32132). The request for
an extension of time nust be acconpani ed by a conpl et ed
transcri pt or der form (attached hereto). (The sane shall apply
to any response to exceptions.)

I n accordance with PERB regul ations, the stafenent of
exceptions nust be filed with the Board itself within 20 days of
service of this Decision or upbn service of the transcript at the
~headquarters office in Sacranento. The statement of exceptions
should identify by page citation or exhibit nunber the portions
- of the record, if any, relied upon for such exceptions. (Cal .
Code of Regs., tit. 8, sec. 32300.) A docunent is considered

"filed" when actually received before the close of business

(5:00 p.m) on the last day set for filing ". . .or when sent by
telegraph or certified or Express United States mail, postmarked
not later than the last day set for filing . L (Cal. Code of

Regs., tit. 8, sec. 32135; Cal. Code of Gv. Proc, sec. 1013
shall apply.) Any statenent of exceptions and supporting brief
nmust be served concurrently with its filing upon each party to

this proceeding. Proof of service shall acconpany each copy

23



served on a party or filed with the Board itself. (Cal. Code of
Regs., tit. 8, secs. 32300, 32305 and 32140.) "

Gary M Gllery
Adm ni strativelLawJudge
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