STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

MARGARI TA GONZALEZ,
Charging Party, Case No. LA-CO 734
V. PERB Deci si on No. 1212

CALI FORNI A SCHOCOL EMPLOYEES
ASSCCI ATI ON, CHAPTER-413,

June 24, 1997

Respondent .

Appearance: Mrgarita Gonzal ez, on her own behal f.
Before Caffrey, Chairman; Johnson and Dyer, Menbers.
DECI S| ON_AND ORDER

CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board (Board) on appeal by Margarita
.GDnzaIez.(GbnzaIez) of a Board agent's dism ssal (attached) of
her unfair practice charge. In her charge, Gonzal ez al |l eged that
the California School Enployees Associ ation, Chapter 413 denied
her the right to fair representation guaranteed by the
Educati onal Enploynent Relations Act (EERA) section 3544.9 and
t hereby viol ated section 3543.6(b).*

!BERA is codified at Government Code section 3540 et seq..
Section 3543.6 states, in pertinent part:

It shall be unlawful for an enpl oyee
organi zation to:

(b) I npose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



The Board has reviewed the entire record in this case
includihg Gonzal ez’ original and anended unfair practice charge,
the Board agent's warning and dismssal letters, and Gonzal ez’
appeal . The Board finds the warning and di sm ssal letters to be
free of prejudicial error and héreby adopts themas the decision
of the Board itself.

The unfair practice charge in Case No. LA-CO 734 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menmbers Johnson and Dyer joined in this Decision.

Section 3544.9 states:

The enpl oyee organi zation recogni zed or
certified as the exclusive representative for
t he purpose of neeting and negotiating shal
fairly represent each and every enployee in
the appropriate unit.
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Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213)736-3127

April 8, 1997
Margarita Gonzal ez

Re: Margarita Gonzalez v. California School Enpl oyees
Associ ation. Chapter 413
Unfajr Practice Charge_ No. LA Q0734 _
D_s.mjs_a__and_&fuaatt_q | ssue a Conpl ai nt

Dear Ms. Gonzal_ez:

In the above-referenced charge you allege the California School
Enpl oyees Association (CSEA) violated its duty of fair
representation. On March 28, 1997, | issued a warning letter.

On April 2, 1997, you filed your first amended phar%e. The first
amended charge indicates your tel ephone nunber is (790)744-7348.
On April 2, 1997, | tel ephoned you at the (790) telephone nunber
whi ch was not in service according to the recorded nessage. |
then called you at the (619) tel ephone nunber [isted on your
original charge. | was able to contact you on April 3, 1997, and
expl ai ned the anended charge did not correct the deficiencies
noted in the warning letter. M investigation reveal ed the
follow ng information.

Your first amended charge states in its entirety:

In respond to your Warning Letter on 3-28-97
M/ concern is about: willful wanton inaction
of enpl oyee organi zation. (CSEA) The
followng are provided to clarify, by use of
exanpl es, the unjustify actions to refuse to
represent enpl oyee when | stay eligible for
representati on but rather excessively and
made to suffer cruel and unusual puni shment
to the extent contributed greatly ensue to
file this conplaint on ny ow forward
cpnﬁlalnt. | amobjecting to the use o

di shonest tactic in which (union) has
systenatically frustrated the nornal,
uniform out of the ordi nary/ comron/regul ar
process by "regressive" bar?aining. Thi s
soci al discourse between affected enpl oyee
and | abor representative. (e (1) (union)
not encourage di al ogue between enpl oyee and
enpl oyer two (2) msconstrued as a call ous
total disregard for and potential liability
three (3) unexpected interruptions of
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productive effort on the part of
representative. |, Mrgarita Conzal ez, as
the charging party, who have been deeplg hur t
b% the offending party- CSEA/ Chapter 413 |ess
than 7 nonths time, [sic]

On May 28, 1996, the San Marcos Unified School D strict hired you
as a probationary enpl oyee. You worked as a noon-time supervisor
and a group leader. On July 29, 1996, Dennis Stokes, D rector of
Human Resources & Devel oprment, notified you by letter that your
enpl oynent with the District had been tern nated.

On or about August 6, 1996, you contacted CSEA. (On or about
August 7, 1996, you net CSEA Labor Representative, Jeanne Foster.
You indicated to Foster that you believed the District actions
were notivated by %our union activities and/or your race. Foster
gave you the tel ephone nunbers for EECC, DFEH, agreed to contact
the District, and indicated she woul d get back to you. On August
7, 1996, Foster net with Stokes who indicated Xou may be

recei ving additi onal dai? of pay if a review of your timesheets

i ndi cated as such. Stokes al so provided ¥our appl i cation for

uni on nmenbership dated July 29, 1996, to Foster. Foster
contacted you regarding the additional pay, discussed with you
the difference between resigning and termnation. You did not

i nform Foster of your decision at that tine.

On August 8, 1996, you submtted your resignation to the _
Dstrict. On August 9, 1996, Foster left a nessage or spoke with
you, and indicated the District was not accepting your
resignation because you were a probationary enpl oyee. Foster

al so indicated you woul d recei ve a paycheck on August 31, 1996,

if the District determned it owed Eou nnney based on hours

wor ked prior to your term nation. oster also told you she could
not do anything nore for you.

On Novenber 24, 1996, you sent a fax to Foster. On Decenber 3,
1996, Foster responded to your fax by tel ephone and reiterated
that she considered your case cl osed.

You have alleged that the exclusive representative denied you the
rlght to fair representation guaranteed by EERA section 3544.9

and thereby viol ated section 3543.6(b). The duty of fair
representati on i nposed on the excl usive representative extends to
grievance handling. (Frenont Teachers Association (King) (1980)
PERB Deci si on No. 125; United Teachers of Los Angeles (Gollins)
(1982) PERB Decision No. 258.) In order to state a prina facie
violation of this section of EERA, Charging Party nust show that
the Association's conduct was arbitrary, discrimnatory or in bad
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faith. |In Unjited Teachers of lLos Angeles (Qollins). the Public

Enpl oynent Rel ati ons Board st at ed:

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnment in handling a grievance does not
constitute a breach of the union's duty.
[Gtations.]

A uni on na% exercise its discretion to
determ ne how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are m ni nal .

In order to state a_Prina facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:
" ... must at a mninuminclude an assertion
of sufficient facts fromwhich it becones
apparent how or in what nmanner the exclusive
representative's action or inaction was
w thout a rational basis or devoid of honest
judgnent. (Enphasis added.)" [Reed D strict.

Teachers Association. CTA NEA (Reyes) (1983)

PERB Deci sion No. 332, p. 9, citing Rocklin
Teachers Professional Association innero)

(1980) PERB Deci si on No. 124.]

The charge does not present facts denonstrating CSEA acted in an
arbitrary, discrimnatory, or bad faith manner. Al though you
have provided facts indicating you spoke with CSEA Labor
Representative, Foster, you have not provided facts denonstrating
a prima facie case. The first anended charge indicated CSEA
refused to represent you, but failed to provide facts
denonstrating in what nmanner CSEA violated its duty of fair
representation. The facts indicate Foster net wth you

i medi ately after you contacted CSEA, provided you wth _

i nf or mati on re%ard|ng your allegations of racial discrimnation,
and met with the District representatives regardinﬂ possi bl e
noni es owed to you. Foster also contacted you with additiona

i nformation on August 9, 1996, and responded to your Novenber 24,
1996 fax on Decenber 3, 1996. The charge does not factually
denonstrate CSEA violated its duty of fair representation. Thus
your charge mnmust be di sm ssed.
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R ght to Appeal.

Pursuant to Public ErrPI o?;_nent “Rel ations Board regul ations, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code Regs., tit. 8,
sec. 32635(a).) Any docurment filed with the Board nust contain
the case nane and nunber. To be tinely filed, the original and
five copies of such appeal nust be actually received by the Board
itself before the close of business (5 p.m) or sent by

tel egraﬁh, certified or Express United States nmail postnarked no
| ater than the |last date set for filing. (Cal. Code Regs.,

tit. 8 sec. 32135.) Code of Gvil Procedure section 1013 shal |
apply. The Board's address is:

Attention: Appeal s Assistant
Publ i ¢ Enpl oynment Rel ations Board
1031 18th Street
Sacranento, CA 95814

If you file a tinely alopeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition wthin twenty (20) cal endar
days followng the date of service of the appeal. (Cl. Code
Regs., tit. 8, sec. 32635(b).)

[ Vi

Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

nust acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code Regs., tit. 8,

sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served' when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed. :

Extension of Tine

A request for an extension of tinme, in which to file a docunent
wth the Board itself, nmust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) calendar days before
the expiration of the time required for filing the document.
The request mnust indicate good cause for and, if known, the
Eositi on of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (Cal. Code Regs., tit. 8, sec. 32132.)
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Final Date

|f no appeal is filed within the specified tine limts, the
dismssal will becone final when the time Iimts have expired.

Si ncerely,

ROBERT THOWVPSON
Deputy General Counsel

Tammy L. Samnsel
Regi onal Director

At t achnent

cc: Madalyn J. Frazzini



STATE OF CALIFORNIA

PETE WILSON. Governor

March 28,
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Los Angeles Regional Office
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Los Angeles, CA 90010-2334
(213) 736-3127

1997

Margarita Conzal ez

Re: Margarita Gonzalez v. California School Enployees
Associ ation. Chapter 413
Unfair Practice Charge_No. LA QO 734 —

VWarni ng Letter

Dear Ms. (onzal ez:

I n the above-referenced charge you allege the California School
Enpl oyees Association (CSEA) violated its duty of fair

representation

you at the follow ng tel ephone nunber (619)744-7348. |

1997. However,

be connected to an answering service or machine. Thus, _
I nvestigation has been limted to the allegation presented in
your charge.

Your charge states in its entirety:

| declare the followng . . . Jeanne M
Foster arbitrarily ignored the threatened
nature or dangerous description of the
termnation letter, which constitute an

| nm nent danger for the protection of the
health, safety or welfare of the affected
enﬁloyee. (Margarita Gonzal ez, self). In

ot her words, Labor Rel ati ons Representative,
pretreatnent of case val ue conve% the idea
clearly woul d not be pronoting the enpl oyee
right to ensure adequate communi cation

bet ween enpl oyer and enpl oyee, including the
right to be free of discrimnation. The
federal interpretive guidelines defines
dignity to nean that enployer interaction
with enployee affirmthe rights (which assi st
the enpl oyee to naintain and enhance enﬁloyee
self-worth). Union inconsistent with this
activities, i.e. poor performance to provide
direct reporting when necessity arose to nmake
recomendations for revision to the
appropriate departnent where applicable. Her
instructions is offered with malicy and

Your charge indicates nessages may be |eft gor

tried to
contact you on March 17, 1996, March 27, 1997, and March 28,

t he tel ephone nunber indicated does not seemto
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sel fish notives to the nutual advantage of
the enpl oyer and its enpl oyee, [sic]

EERA § 3541.5(a) (1) provides the Public Enpl oynent Rel ations

Board shall not, "issue a conplaint in respect of any charge
based upon an all eged unfair practice occurring nore than six
nmonths prior to the filing of the charge." It is your burden, as

the charging party to denonstrate the charge has been tinely
filed. (See Tehachapi Unified School D strict (1993) PERB
Decision No. 1024)  You filed this charge on March 17, 1997.
However, the charge does not include an% reference to dates.
Thus, | cannot determne whether this charge is tinmely filed or
outside the jurisdiction of PERB.

PERB Regul ati on 32615(5) requires, unfair practice charges
include "a clear and concise statenment of the facts and conduct
alleged to constitute an unfair practice."* A chargi nfg party
shoul d al | ege the "who, what, when, where, and how' of an unfair
ractice. (United Teachers-Los Angel es (Ragsdale) (1992) PERB

cision 944.) Mere legal conclusions are 1nsufficient. See
State of California §De artnent _of Food_and Agriculture (1994)

cision No. 10/1-S) The chalrzge as presently witten does

not provide facts indicating how CSEA violated its duty of fair
represent ation.

You have al |l eged that the exclusive representative denied you the
ri ght to fair representation guaranteed by EERA section 3544.9

and thereby viol ated section 3543.6(b). The duty of fair
representation inposed on the exclusive representative extends to
grievance handling. (Erenont Teachers Association (K ng) (1980)
PERB Deci sion No. 125; United Teachers of lLos Angeles ((ollins)
(1982) PERB Decision No. 258.) |In order to state a prinma facie
violation of this section of EERA, Charging Party nust show that
the Association's conduct was arbitrary, discrimnatory or in bad
faith. In United Teachers of Los Angeles (Collins), the Public
Enpl oynment Rel ati ons Board st at ed:

Absent bad faith, discrimnation, or
arbitrary conduct, mnere negligence or poor
judgrment in handling a grievance does not
constitute a breach of the union's duty.
[Gtations.]

A uni on n"a% exercise its discretion to
determne how far to pursue a grievance in

'PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq.
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the enpl oyee's behalf as long as it does not
arbitrarily ignore a nmeritorious grievance or
process a grievance in a perfunctory fashion.
Aunion is also not required to process an
enpl oyee's grievance if the chances for
success are m ni nal .

In order to state a.Prina facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:

“. .. nmust at a mninmuminclude an assertion
of sufficient facts fromwhich it becones
apparent how or in what nmanner the excl usive
representative's action or inaction was

W thout a rational basis or devoid of honest
judgrment. (Enphasis added.)" [Reed D strict
Teachers Association. CTA/ NEA (Reyes) (1983)
PERB Deci sion No. 332, p. 9, citing Rocklin
Teachers Professional Association (Ronero)
(1980) PERB Deci sion No. 124.]

The charge does not present facts denonstrating CSEA acted in an
arbitrary, discrimnatory, or bad faith manner.

For these reasons the charge, as presently witten, does not
state a prina facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defi ci enci es expl ai ned above, please amend the charge. The
amended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |labeled First Arended Charge,
contain all the facts and al l egati ons you w sh to nake, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the origina

proof of service nust be filed with PERB. [f | do not receive an
anmended charge or withdrawal fromyou before April 4. 1997. |
shall dismss your charge. |f you have any questions, please

call me at (213) 736-3008.

Si ncerely,

Tammy L. Sansel
Regi onal Director



