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DECI SI ON

JOHNSON, Menber: This case cones before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on appeal by the State
of California (Departnent of Transportation) (State or Caltrans)
to a PERB adm nistrative |aw j udge' s (ALJ) proposed deci sion.
The ALJ concluded that the dispute should not be dism ssed and
deferred to arbitration, and that Caltrans breached its
obligation to negotiate with the Professional Engineers in

California Government (PECG about a change in the Caltrans

policy governing hone storage of state-owned vehicles, in



vi ol ation of section 3519(a), (b) and (c) of the Ralph C Dills
Act (Dills Act)?

The Board has reviewed the entire.record including the
unfair practice charge, the conplaint, the proposed deciéion and
the filings of the parties. The Board reverses the ALJ's
~proposed decision and orders that the charge be disnissed and
deferred to the parties' contractual gfievénce procedure.

BACKGROUND

Contract Provisions

PECG is the exclusive representative of an appropriate unit
_ of enployees (Uhit 9) within the neaning of Dills Act section
3513(b). Caltrans is an enployer within the neaning of Dills Act
section 3513 (j). The nost recent nenorandum of understanding

(MU covered the period from Septenber 1, 1992 through June 30,

The Dills Act is codified at Government Code section 3512
et seq. Unless otherwise indicated, all statutory references
herein are to the Governnent Code. Section 3519 states, in
pertinent part:

It shall be unlawful for the state to do-any
of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
t hi s subdivision, "enployee" includes an
appl i cant for enploynent or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(¢) Refuse or fail to nmeet and confer in
good faith with a recogni zed enpl oyee
or gani zati on.



1995. Section 19.1 of the expired MOU contained an entire

agr eement

a.

cl ause whi ch provi ded:

This MOU sets forth the full and entire
understanding of the parties regarding the matters
contai ned herein, and any other prior or existing
under standi ng or MOU by the parties, whether

formal or informal, regarding any such matters are
her eby superseded. Except _as provided in this
MOU, it is agreed and understood that each party
to this MOU voluntarily waives its right to
negotiate wth respect to any matter raised in
negotiations or covered in this MOU, for the
duration of the MOU.

Wth respect to other matters within the scope of
negoti ations, negotiations may be required during
the termof this MOU as provided in Subsection b
bel ow.

The parties agree that the provisions

of this Subsection shall apply only to matters
whi ch are not covered in this MOU.

The parties recognize that during the termof this

"MOU, it may be necessary for the State to nmake

changes in areas within the scope of negotiations.
Where the State finds it necessary to make such
changes, the State shall notify PECG of the
proposed change 30 days prior to its proposed:

1 npl enent ation.

The parties shall undertake negotiations regarding
the inpact of such changes on the enployees_in
Unit 9. when all three of the follow ng exist:

(1) Were such changes woul d have an inpact on
wor ki ng conditions of a significant nunber of
enpl oyees in Unit 9;

'(2) Where the subject matter of the change is

within the scope of representation pursuant to the
Dills Act;

(3) Were PECG requests to negotiate with the
St ate.

. _If the parties are in disagreenent_as to
whet her a proposed _change is subject to this |
Subsection, such disagreenent may be submtted to
the arbitration procedure for resolution. The
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arbitrator's decision shall be binding.
[ Enphasi s, added. ]

The MOU contains a grievance® procedure whi ch cul minates in
bi nding arbitration.?

Hone Storage Permits

Many Unit 9 enployees use State vehicles and possess a
permt known as a hone storage permit (HSP). An enployee who has
a HSP is'allomed to store a State-owned vehicle at his or her
home overnight on a daily basis.* Thus, the enployee may go
directly to a field assignnent each day, rather than to another
| ocation to pick up a State vehicle for use before reporting to a
field assignnment. In general, the purpose in granting HSPs is to
save the State noney in mles driven and tine spent by enpl oyees
while conmuting to and fromthe work site.

Prior to the dispute that gives rise to this unfair practice
charge,'CaItrans used gui del i nes issued on Cctober 16, 1992 tol
det erm ne which enpl oyees should obtain or keep aﬁ HSP. During’

. the spring of 1994, it becané apparent to Caltrans that the 1992

Article 12.2(a) defines a grievance as a "dispute of one or
nore enpl oyees, or a dispute between the State and PECG
involving the interpretation, application, or enforcenent of the
express ternms of this Agreenent.”

3Grievances may be filed no later than 21 cal endar days
after the grievant can reasonably be expected to have known of
t he event occasioning the grievance. Also, grievants have the
right to appeal unsatisfactory responses and seek arbitration.

“HSPs were reviewed by Caltrans at |east once a year to
verify that the criteria under which the permt was originally"-
i ssued had not changed.



gui del i nes needed nodification.® PECG representatives becane
aware of Caltrans' intention during that same tine period, and
they were concerned that the revisions could result in the
cancel l ation or denial of unit nenbers’ HSPS.G Amcordingly,

PECG s Executive Assistant Bruce Blanning (Blanning) submtted a
letter of inquiry to Caltrans in June 1994, to which Caltrans
Chi ef of Labor Rel ations Davé Br ubaker (Brubaker) responded by
acknomAédging that new gui delines were being devel oped, but
stating that in the interimthe existing (1992) guidelines would
continue to be used.

Brubaker gave Bl anning official notice of the proposed
Change in HSP policy on Novenber 23, 1994, included a draft copy
of revised guidelines, and offered to begin neeting and
negotiating this topic. A deadline of January 3, 1995 was
established for PECG to submt a request to negoti ate and
Bl anni ng sent mwitten gquestions to Brubaker on Decenber 23, 1994.
Anmong ot her questioné, Bl anni ng nade reference to Article 19.1 of
t he MOU and questioned Caltrans' authority to change the HSP
policy w thout negotiating. After sending PECG a new y-revised

copy of the draft guidelines in early January, Brubaker responded

°A May 1994 internal audit identified problens with the HSP
process, including various types of nonconpliance.

®'n fact, PECG conplained, in the spring of 1994, that "home
storage permts were being yanked." According to undi sputed
testinony, it is evident that the nunber of HSPs was sharply
reduced fromMay 1994 to the tine of the hearing in this case
(March 1996) . At the tine of the May 1994 audit, approximately
1,984 HSPs were issued. By February of 1995, the nunber of HSPs
had been reduced to 1,365, and by the date of the hearing, the

nunber of HSPs was further reduced to 1, 003.
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to Bl anning's Decenber 23 letter on January 11, 1994 and
continued to express mﬁllingnéss to neet and di scuss any specific
concerns. The parties net on January 20, 1994 and .di scussed the
proposed changes for sone time, but the neeting was not
considered by either party as a negotiating session.

In a March 13, 1995 letter to PECG Brubaker stated that
the parties were at an "apparent inpasse" over the HSP issue.

"On March 27, Blanning wote back saying that he disagreed and
made new aflegations t hat unft menbers were being required to
conply with the changed policy. Bl anni ng then requested that

- Caltrans rescind those requirenents until bargaining could be_
conpl et ed.

On April 10, 1995, Brubaker responded by stating that
"administration of the revised policy is nowvested with the
District vehicle pool managers," but that requests for ekenptions
fromthe policy would be considered on a case-by-case basis. He
concluded by stating that, "we intend to inplenent the new [FSH
policy effective April 14, 1995."

- PECG fesponded by Ietter on May 9, 1995, asking whether the
. "apparent change in policy is authorized by Article 19.1.b of the
current MOU."’ PECG requested an early response and rem nded

Caltrans that "it is an unfair practice under the Dills Act to

‘Also in this letter (to which Caltrans never responded),
PECG conpl ai ned that "some enpl oyees who had been parking state
vehicles at their residences are now required to park them at
other | ocations and provide their own transportation to and from
that | ocation" and that "our nenbers are being required to
undergo significant expense and inconvenience in conplying with
what appears to be Caltrans' new policy." .
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make a unilateral change in conditions of enploynent during
negoti ations!® on a new MOU. "

On July 21, 1995, Caltrans issued a docunent entitled
"Procedural Standards for Home Storage Permits." According to
- the cover nmenorandum ‘the standards "take effect imediately."
On COctober 10, 1995, PECG filed an unfair practice charge,
| al |l eging that:

a. On or about Septenber 25, 1995, PECG received
a copy of a July 21, 1995 nenorandumentitled
"Standards for Hone Storage Permits" in the
mai | .  This new docunment had not been
previ ously provided to PECG and was bei ng
i npl emented wi thout a di scussion or
negoti ati ons.

b. The new standards were significantly changing the
wor ki ng conditions for enployees in Bargaining
Unit 9 by elimnating up to 99% of the existing
hone storage permts. Enployees were being
required to undergo significant expense and
i nconveni ence as a consequence of this new policy.

C. Caltrans did not negotiate the new policy in good
faith and did not negotiate the inpact of this new
policy.

d. The declaration of intent to inplenent a

uni lateral change in the working conditions,
contained in the April 10, 1995 letter fromthe
Departnent of Transportation, constituted an
unfair practice charge because it occurred during
contract bargaining and it occurred w thout good
faith negotiations. (Enphasi s added.)

PECG al | eged that by these actions, Caltrans viol ated
section 3519(a), (b) and (c) of the Dills Act. PERB issued a
conmpl ai nt on Novenber 30, 1995. After a hearing, the ALJ issued

a proposed decision in which he made two conclusions. First, he

8The file indicates that successor negotiations for a new
MOU wer e underway at the tinme of the May 9 letter.
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found that the dispute should not be dism ssed and deferred to
arbitration because he found that the di sputed conduct occurred
on July 21, 1995, after the contract expired. Second, he
concl uded t hat Caltrans violated the Dills- Act because it
breached its obligation to negotiate with PECG about a change
in the Caltrans HSP policy. Since we disagree with the ALJ's
first conclusion, and find that this charge nust be dism ssed
and deferred to the parties' grievance procedure, we |ack
jurisdiction to discuss the ALJ's second concl usi on.
CALTRANS EXCEPTI ONS

Most of Caltrans’ exceptiohs chal l enge the ALJ's refusal to
defer this dispute to arbitration. Caltrans asserts that its
March 13, 1995 and April 10, 1995 letters clearly indicate its
firmintent to inplenment the changes on April 14, and not on July
21, 1995, as the ALJ found. Thus, according to Caltrans, since
PECG s unfair practice charge alleges vi ol ati ons of the MOU,
deferral is appropriate.

PECG S RESPONSE

PECG argues that it had no basis for filing a grievance '

before June 30, 1995, and therefore its renedy derives fromthe

Dills Act rather than the parties' MOU.?

°Since we agree that this case should have been deferred, we
wi |l not discuss other exceptions or responses in this Decision.
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DL SCUSSI ON
Lake Elsinore Unified School District (1987) PERB Deci sion

No. 646 and its Dills Act progeny! have established a

| ongstanding jurisdictional rule which requires that a charge
must be dism ssed and deferred to arbitration if: (1) the

gri evance machi nery of the agreenment covers the matter at issue
and cul mnates in binding arbitration, and (2) the conduct
‘conplained of in the unfair practice charge is prohibited by the
provi sions of the agreenent between the parties.

When assessing the deferrability of a charge that alleges a
uni l ateral change, the inportant date is when the enpl oyer takes
an official action, not a subsequent date when the action becones
ef fective. (DPA, warning letter at p. 5.) For exanple, in DPA,
certain allegations' of violations occurred during the term of
the agreenent. The Board held that those allegations were
subject to the contractual grievance and arbitration prdcedure
and ordered that the charge be dism ssed and deferred to that
procedure. | |

Li kewi se, in the case at bar, Caltrans wote to PECG on
April 10, 1995, expressly stating that "we intend to inplenent
the new [HSP] policy effective April 14, 1995." This date was

%See, e.g., State of California (Department of Personne
Administration) (1996) PERB Decision No. 1145-S (DPA).

"1n DPA, the State announced that it intended to transfer
State police enployees to another bargaining unit effective
July 1, 1995, which would be the day after the contract expired.
On June 13, 1995, the State allegedly refused a demand to bargain
the transfer, a date on which the agreenent was still in effect.
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wel | before the June 30 expiration date of the MOU, a fact which
is reflected in PECG s unfair practice charge, which alleges that
Caltrans declared its "intent to inplenent a unilateral change in

t he worki ng conditions contained in the April 10. 1995 |etter"

whi ch constituted "an unfair practice charge because it occurred
during contract bargaining and it occurred w thout good faith
negotiations." (Enphasis added.)

The Lake El sinore standard has been nmet in this case.

First, the grievance machinery in the parties’ MU provides for
resolution of this dispute and cul mi nates in bi ndi ng arbitration.
Second, the conduct conpléined of in the charge, that the State
changed wor ki ng conditions by unilaterally changing the HSP
policy, is.arguably prohibited by the entire agreenent clause in
the MOU (Article 19.1). Therefore, PERB is without jurisdiction
in this matter and the charge nust be dism ssed and deferred to
t he cohtractual grievance and arbitration procedure.
ORDER .

The Board hereby reverses'the adm ni strative IaM/judge's.

proposed deci sion, DI SM SSES the unfair practice charge and

defers it to the parties' contractual grievance procedure.

Menber Dyer joined in this Decision.

Chai rman Caffrey's concurrence begi ns on page 11.
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CAFFREY, Chairman, concurring: The Ralph C. Dills Act
(Dlls Act) section 3514. 5(a)' states, in part, that the Public
Enpl oynent Rel ati ons Board (Board) shall not:

i ssue a conpl ai nt agai nst conduct al so

proh| bited by the provisions of the agreenent

between the parties until the grievance

machi nery of the agreenent, if it exists and

covers the matter at issue, has been

exhausted, either by settlenent or binding

arbitration.
" This section establishes a jurisdictional rule under which the
Board nust di sniss -an unfair practice charge and defer it to
arbitration if: (1) the conplained of conduct is arguably
prohi bited by the provisions of the parties' collective
bar gai ni ng agréerrent (CBA); and (2) the contractual grievance

machi nery covers the matter at issue and cul m nates in binding

arbitration. (Lake Elsinore School District (1987) PERB Deci sion
No. 646; State of California (eraft nment of Personnel |

Admi ni stration) (1996) PERB Decision No. 1145-S.)

The State of California (Department of Transportation)
(State or Caltrans) and the Professional Engineers in California
Governnment (PECG are parties to a CBA which covered the period
of Septenber 1, 1992 to June 30, 1995. The CBA contains a
gri evance procedure which culmnates in binding arbi tration. The
"Entire Agreenent” clause of the CBA at Article 19.1.b states, in

pertinent part:

b. The parties agree that the provisions of this
Subsection shall apply only to matters which
are not covered in this MOU.

The parties recognize that during the term of
this MOU, it may be necessary for the State
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to make changes in areas wthin the scope of
negoti ations. Were the State finds it
necessary to make such changes, the State
shall notify PECG of the proposed change 30
days prior to its proposed inplenentation.
The parties shall undertake negotiations
regardi ng the inpact of such changes on the
enpl oyees in Unit 9, when all three of the
follow ng exist: '

(1) \Where such changes woul d have an i npact
on working conditions of a significant nunber
of enployees in Unit 9; '

(2) \Where the subject matter of the change
is wthin the scope of representation
pursuant to the Dills Act;

(3) WWhere PECG requests to negotiate with
the State.

. . . If the parties are in disagreenment as
to whether a proposed change is subject to
this Subsection, such disagreenent may be
submtted to the arbitration procedure for
resolution. The arbitrator's decision shal
be bi ndi ng.

" Note that under this article, Caltrans has the authority to
make changes in terns and conditions of enploynent provided t hat
it notifies PECG 30 days prior to inplenmentation and undertakes
i npact negoti ations when the enunerated conditions are net. A
change made in accordance with this provision is not a
"uni |l ateral change," but rather a change made pursuant to a
bilaterally-negotiated article of the CBA. Any disagreenent
between the parties as to whether a proposed change is subject to
this provision may be submtted to binding arbitration.

The parties engaged in an extended series of communications

and di scussi ons concerning proposed changes to Caltrans' policy
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governi ng home storage permts for state-owned vehicles. These
conmuni cati ons i ncl uded:

- A March 13, 1995, letter fromCaltrans to
PECG addressing the "apparent inpasse at the
recent two home storage permt neetings."”

- A March 27, 1995, response from PECG
asserting that the nmeet and confer process is
at a prelimnary stage and the parties are
not at inpasse. PECG specifically requests
that a nmeet and confer session be schedul ed.

- An April 10, 1995, letter fromCaltrans to
PECG asserting that the "only concern that
deals with policy changes that inpact your
menber shi p" has been addressed.

- Consequently, Caltrans states "we intend to
i mpl ement the new policy effective April 14,
'1995" and indicates that Caltrans sees no
reason to continue to neet on the issue.

- A May 9, 1995, response from PECG asking if
Caltrans was refusing to neet and confer and
had i npl enented the policy. The letter
specifically asks if Caltrans believes the
policy change is authorized by CBA
Article 19.1. b, and, if so, how PECG was
provi ded 30-day notice of the proposed
change.

In nmy view, ‘it is absolutely clear that in April and May
1995, Caltrans was proceeding with inplenentation of a change in
home storage permt policy; and it is equally clear that PECG was
or should have been aware of it. Wether Caltrans was permtted
to. do so under Article 19.1.b, a question directly referenced by
PECG 1is a matter subject‘to bi nding arbitrati on under the very
terms of that article. Furthernore, PECG s expressed concern
that Caltrans had not provi ded the 30-day notice of the proposed
change before inplenentation and refused to neet and confer,

contrary to the requirenents of Article 19.1.b, also describes
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conduct arguably prohibited by the CBA and subject to its
'grievance and arbitration procedure. Accordingly, Dills Act
section 3514.5(a) requires that the unfair practice charge in

this case be dism ssed and deferred to the contractual grievance

.and arbitration procedure.
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