STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

- CALI FORNI A STATE EMPLOYEES
ASSCCI ATI ON, '
Case No. SA-CE-966-S
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PERB Deci sion No. 1215-S
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STATE OF CALI FORNI A ( DEPARTMENT
OF YOUTH AUTHORI TY),
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Respondent .

Appearances: WIlliamK. Sweeney, Area Manager, for California
. State Enpl oyees Association; State of California (Departnent of
Personnel Adm nistration) by Warren C. Stracener, Labor Rel ations
Counsel, for State of California (Department of Youth Authority).
Before Caffrey, Chairman; Johnson and Amador, Menbers.
DECI SI AND DER

AVADOR, Menber: This case comes before the Public
Enpl oyment Rel ations Board (Board) on appeal by the California
State Enpl oyees Association (CSEA) to a Board agent's parti al
di smissal (attached) of CSEA's unfair practice charge.

CSEA alleged that the State of California (Departnent of
California Youth Authority) (State) violated section 3519(b) and

(c) of the Ralph C. Dills Act (Dills Act)! by: (1) changing the

The Dills Act is codified at Governnent Code section 3512
et seq. Section 3519 provides, in pertinent part:

It shall be unlawful for the state to do any
of the follow ng:

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.



evening shift teachers to the day shift; (2) reassigning sone
teachers fromtheir regular classes to relief or substitute
assignments; (3) requiring that two classes be taught in rooms
where one class was previously taught; and (4) extending
teacher/student contact time by thirty m nutes, thus reducing
teacher preparation tine by thfrty m nutes. CSEA all eges that
all of these actions were taken without giving it the opportunity
to bargain.

The Board has reviewed the entire record in this case,
including the Board agent's partial warning and disn ssal
letters, the original and anended unfair practice charge, CSEA s
appeal, and the State's response. The Board finds the partial
warni ng and dism ssal letters to be free of prejudicial error and
adopts themas the decision of the Board itself.

The partial dismssal of the unfair practice charge in

Case No. SA-CE-966-S is hereby AFFI RVED

Chai rman Caffrey and Menber Johnson joined in this Deqision.

(c) Refuse or fail, to neet and confer in
good faith with a recognized enpl oyee
or gani zati on.
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STATE OF CALIFORNIA ' . PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

May 28, 1997

Bll Kelly

Seni or Labor Rel ations Representative
California State Enpl oyees Associ ation
1108 " 0" Street

Sacranent o, CA 95814

Re: NOTI CE OF PARTI AL D SM SSAL
| ' lLoyees Association v. State of
California (Departnent of Youth Authority)
Unfair Practice Charge No. SA CE-966-S

Dear M. Kelly:

The above-referenced unfair practice charge was filed with the
Publ i c Enpl oynent Rel ations Board (PERB or Board) on April 3,
1997, by the California State Enpl oyees Association (CSEA). CSEA
alleges that the California Youth Authority (State or Respondent)
Vi gl(at)ed the Ralph C Dlls Act (Dlls Act) at sections 3519(b)
and (c) .

| indicated to you, in ny attached letter dated May 12, 1997,
that the above-referenced charge did not state a prima facie
case. You were advised that, If there were any factual

| naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should anmend the
charge. You were further advised that, unless you anended the
charge to state a prina facie case or withdrew it prior to

May 19, 1997, the charge woul d be di sm ssed.

Your First Anmended Charge was received on May 19, 1997. The
anmended charge reads in its entirety as foll ows:

During the past six nonths the Departnent of
Youth Authority has nade nunerous changes to
t he working conditions of teachers enpl oyed
at the Heman G Stark Youth Trai ning Center
without officially noticing or neeting and
conferring with CSEA

The departnent has conpletely elimnated the
eveni ng teaching shift forcing all the

t eachers working that shift to change to the
day shift. The departnment has al so taken
sonme teachers fromtheir regularly schedul ed
cl asses and designated themas relief or
substitute teachers.
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The departnent has required two classes to be
taught in roons that were formally [sic] used
for the teaching of one class. eachers have

al so been required to teach classes in the
gymasi um and ot her non-traditional settings
such as living units where the teachers nust
I nstruct students who are each confined in
kennel -11 ke cages.

The departnent has al so increase[d] the
anount of teacher/student contact by thirty
m nutes per day which reduces the teacher
preparation time by thirty m nutes.

The departnent has extended the |unch period
by five mnutes which extends the teacher
wor kday by five m nutes.

CSEA is the exclusive representative of State Bargaining Unit 3 -
I nstitutional Education, which includes teachers enpl oyed by
Respondent. CSEA and the State were parties to a nenorandum of
understanding (M) for Unit 3 which expired June 30, 1995, and
for which successor negotiati ons have not concl uded.

The MU, in Article 19, Section 19.4.a, provided as foll ows:

Except in enmergencies, the State shall
provide fourteen (14) cal endar days advance
noti ce before an enpl oyee's regular shift is
changed so that the enpl oyee has an
OBFPrtUU'ty to reschedul e hi s/ her
obligations. Shift change includes changes
I n wor kday, wor kweek, and/or work cycle.
When a departnent intends to change an

enpl oyee's regul ar shift, the departnent
shal | consider the follow ng factors:

The needs of the enpl oyee(s)
Vol unt eer s
Seniority

erational needs
The needs of the clients,
pati ents, inmates, wards,
students, etc.
Skills and abilities
Staffing requirenents
Per f ormance and attendance
Credential s
Recrui tnment and Retention
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The MU in Section 21.6.a provided as follows concerni ng non-
i nstructional /teacher preparation tine:

During a teacher's workday, there shall be
schedul ed non-instructional periods for
pur poses of teacher preparation and for
pertormance of other job duties.

Teacher preparation is work tinme to be used
for the purpose of su,oporti ng cl assroom
instruction at a |evel consistent with the
diversity of student needs and changi ng
program demands. Managenent may grant
additional preparation tine to an individual
t eacher when nanagenent has nade a naj or
change in the teacher's assignnent.

Although it is not the intent of the State to
unnecessarily infringe upon teachers'
preparation tinme, it is recognized by both
parties that it may be appropriate for
teachers to be assigned other duties during
this tine.

D scussi on

As discussed in ny May 12, 1997 letter, PERB utilizes either the
"per se" or "totality of the conduct" test, depending on the
specific conduct involved and the effect of such conduct on the
negoti ati ng process, in determning whether a party has viol ated
Dlls Act section 3519(c). (Stockton Unified School District
(1980) PERB Decision No. 143.) Unilateral changes are considered
“per se" violations if certain criteria are net. Those criteria
are: (1) the enployer inplenmented a change in policy concerning
a matter within the scope of representation, and (2) the change
was i npl enented before the enpl oyer notifi ed the excl usive
representative and gave it an opportunity to request
negotiations. (Véalnut Valley Unified School District (1981) PERB
Deci sion No. 160; Qant Joint_ Unified Hgh School District (1982)
PERB Deci si on No. 196.)

Further, the charging party's burden includes alleging the "who,
what , V\lnen where and how' of an unfair practice. (Sate of
California (Departnent of Food and Agriculture) (1994) PERB
Decision No. 1071-S, citing United Teachers- Los Angel es

(Ragsdal e) (1992) PERB Deci si on No. 944.) Lega concl usi ons are
not sufficient to state a prinma facie case ? Charter Qak
Unified School District (1991) PERB Deci sion . 873




D smssal Letter

SA- CE-966- S
May 28, 1997
Page 4

Your charge alleges five separate instances of changes in
policy.' The first concerns the elinination of the evenin%
teaching shift and requirenent of enployees to change to the day
shift. However, under Section 19.4.a of the expired MU, the
State was able to change an enpl oyee's regular work shift

provi ded notice was given and specified factors were considered.
Ybur_char%e does not allege facts showing that the State failed
to give the required notice or failed to consider the factors set
forth in that policy. Therefore, this charge allegation fails to
establish a prima facie violation and nust be di sm ssed.

The second aIIePation I's that sone teachers have been reassi gned
fromtheir regular classes to relief or substitute assignnents.
The charge does not allege specific facts to show any nateri al
change in working conditions or other factor which woul d renove
this change fromthe arena of managerial prerogative and place it
within the scope of representation. (See, e.g., State of
California (Agricultural Labor Relations Boar (1984) PERB
Decision No. 431-S.) This charge allegation nust al so be

di sm ssed.

Third, the charge alleges that the State has required two cl asses
to be taught in roons where only one class was previously taught,
and that other classes have been placed in "non-traditional"
settings. This allegation also fails to establish any nateria
change in working conditions which is subject to the duty to
bargai n, and nust be di sm ssed.

The fourth allegation is that the State unlawful |y extended

t eacher/student contact tine by thirty mnutes and thus reduced
teacher preparation tine by thirty mnutes. The MOU, however,
did not establish a mninumanount of preparation tinme and did
provide at Article 21, Section 21.6.a, that teachers nmay be .
assigned other duties during their preparation tinme. Therefore,
this allegation does not establish a unilateral change in
violation of the Dlls Act. Further, even assumng the

provi sions of Section 21.6.a are not dispositive of this issue,
this charge fails to allege prinma facie evidence of a violation
under the standard set forth in Heal dsburg Union El enentary
School District (1994) PERB Decision No. 1033 (Healdsburg). In
Heal dsburg, the Board held that:

To denonstrate that a change in duties during
the workday is negotiable, a charging party

'!one of the five allegations, concerning a change in the Iength of the
wor kday, is not addressed by this letter.
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must show that the change has an inpact on
the enpl oyees' workday. (Unperial Unified
School District (1990) PERB Decision No. 825
(Imperial); doverdale Unified School
District (1991) PERB Decision No. 911.) The
Board has held that enployers are generally
free to alter the instructional schedul e

W t hout negoti ations; however, when changes
in the instructional day affect the |ength of
the workday or existing duty-free tinme, the
subject is negotiable. (loperial; San Mateo
Gty _School Dstrict (1980) PERB Decision No.
129.) The Board will not presune an effect
on length of workday or duty free tine.

Rat her, the charging party has the burden of
proving that the enpl oyer's change i npacted
negotiable terns and conditions of

enpl oynent. (Loperial.)

This allegation also fails to state a prina facie violation and
must be di sm ssed.

Therefore, | amdismssing the four charge allegations described
above based on the facts and reasons discussed herein and those
~contained in ny May 12, 1997 letter.

R aght to Appeal

Pursuant to Public Enploynent Rel ations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 38,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the cl ose of business (5 p.m) or sent bK t el egr aph,
certified or Express United States mail postnarked no |ater
than the |ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Avil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
days followi ng the date of service of the appeal. (Cl. Code of
Regs., tit. 8, sec. 32635(b).)
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Servi ce

Al docunents authorized to be filed herein nust al so be "served
upon all parties to the proceeding, and a "proof of service"
nust acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docurment wi Il be considered properly "served' when personally
delivered or deposited in the first-class nail, postage paid and
properly addressed.

Ext ensi on of Ti ne

A request for an extension of tine, in whichto file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nmust be filed at |least three (3) cal endar days before
the expiration of the tine required for filing the docunent.
The request nust indicate good cause for and, if known, the
Bositi on of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Fi nal Date

|f no appeal is filed within the specified tine limts, the
dismssal will becone final when the tine limts have expired.

Si ncerely,

RCBERT THOMPSON
Deputy Ceneral GCounsel

By

Les Chi shol m
Regi onal D rector

At t achnent
cc: Nalda L. Keller



STATE OF CALIFORNIA (PETE WILSON, GOVERNOR

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916)322-3198

May 12, 1997

Bill Kell

Seni or Labor Rel ations Representative
California State Enpl oyees Associ ation
1108 " 0" Street

Sacr anent o, CA 95814

Re:  WARN NG LETTER

California State Enployees Association v. State of

California (Departoent of Youth Authority)
Unfair Practice Charge No. SA- CE-966-S

Dear M. Kelly:

The above-referenced unfair practice charge was filed wth the
Publi c Enpl oynent Rel ations Board (PERB or Board) on April 3,
1997, by the California State Enpl oyees Association (CSEA). CSEA
alleges that the California Youth Authority (Sate or Respondent)
violated the Ralph C Dlls Act (Dlls Act) at sections 3519(b)

and (c).
The charge as filed reads in its entirety as foll ows:

On or about April 1, 1997, the [Respondent]
made changes in the working conditions of
Unit 3 nenbers at Heman G Stark - Youth

Trai ni ng School. The changes i ncl ude, but
are not limted to, changing the starting and
stopping tines of work shifts, nodifying work
schedul es within work shifts, changing the
rati o of CPreparation time to student contact
tine, forcing nit 3 nenbers to share

cl assroom; and restroomfacilities. Al of

t he above occurred without officially
noticing [CSEAl or bargaining with [CSEA

over these issues.

D scussi on

PERB Regul ati on 32615(a)(5) requires, inter alia, that an unfair
practice charge include a "clear and concise statenent of the
facts and conduct all eged to constitute an unfair practice."
Thus, the charging party's burden includes alleging the "who,
what, when, where and how' of an unfair practice. (Sate of
California (Department of Food and Agriculture) (1994) PERB
Decision No. 1071-S, citing United Teachers-Los Angel es
(Ragsdale) (1992) PERB Deci si on No. 944.) Legal concl usions are
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not sufficient to state a prinma facie case. (ld.; Charter Qak
Uni fied School District (1991) PERB Decision No. 873.)

In determning whether a party has violated Dlls Act section
3519(c), PERB utilizes either the "per se" or "totality of

the conduct" test, depending on the specific conduct involved
and the effect of such conduct on the negotiating process.
(Stockton Unified School District (1980) PERB Decision No. 143.)
Unil ateral changes are considered "per se" violations if certain
Criteria are met. Those criteria are: (1) the enpl oyer

i npl emented a change in policy concerning a matter wwthin the
scope of representation, and (2) the change was i npl enented
before the enployer notified the exclusive representative and
gave it an opportunity to request negotiations. (Wl nut Valley
Unified School District (1981) PERB Decision No. 160; Gant Jolnt
Unified Hgh School District (1982) PERB Decision No. 196.)

The instant charge alleges that Respondent unlawfully inpl emented
a change in policy, but the charge is wholly lacking specific
information as to what the specific provisions of the prior
policy were and how the "new' policy differs frompast policy or
practi ce.

On April 29, 1997, we discussed the |lack of specificity of this
charge by tel ephone, and you indicated that an anended charge
correcting the deficiency would be filed that sane week. To
date, an anended charge has not been filed and ny subsequent
attenpts to contact you have been unsuccessful.

For these reasons the charge, as presently witten, does not
state a prina facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anend the charge. The
amended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge,
contain all the facts and all egations you wi sh to nake, and

be signed under penalty of perjury by the charging party. The
amended charge nmust be served on the respondent and the original
proof of service nust be filed wwth PERB. |If | do not receive an
amended charge or withdrawal fromyou before May 19. 1997, |
shall dismss your charge. |[|f you have any questions, please
call nme at (916) 322-3198, extension 359.

Sincerely,

Les Chi shol m
Regi onal Director



