STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

GEORGE V. MRVI CHI N,
Charging Party, Case No. LA-CE-3790

V. PERB Deci si on No. 1222

LOS ANGELES COVMUNI TY COLLEGE Cct ober. 1, 1997

DI STRI CT,
Respondent .
Appearance: George V. Mvichin, on his own behalf.

Bef ore Johnson, Dyer and Amador, Menbers.
DECI Sl AND ORDER
JOHNSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by George V. Mvichin
(Mvichin) to a Board agent's dism ssal (attached) of his unfair
practice charge. Mvichin alleges that the Los Angel es
Community College District violated section 3543.5(a) of the

Educati onal Enpl oynment Rel ations Act (EERA)! by: (1) interfering

'EERA is codified at Governnent Code section 3540 et seq.
Section 3543.5 states, in pertinent part:

| t shall-be unl awful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.



with his grievance; and (2) discrimnating against himfor
engaging in protected activity when it processed his grievance.

The Board has reviewed the entire record in this case,
including the Board agent's warning and dismssal letters, the
ori gi nal and-anended unfair practice charge, and Mvichin's
appeal. The Board finds thé war ni ng and dismssal letters to be
free of prejudicial error and adopts themas the decision of the
Board itself.

The unfair practice charge in Case No. LA-CE-3790 is hereby
DI SM SSED W THOUT LEAVE TO AMEND. |

Menbers Dyer and Amador join in this decision.
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San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

June 27, 1997

George V. Mvichin

Re: DI SM SSAL COF CHARCGE REFUSAL TO | SSLE COWPLAI NT
George V. Mvichin v. Los Angel es Community Col |l ege District
Unfair Practice Charge No. LA-CE 3790

Dear M. Mvi chin:

The above-referenced unfair practice charge, filed May 6, 1997,
al l eges the Los Angel es Community College Dstrict (D strict)
interfered with the processing of your grievance. This conduct
is alleged to violate Governnent Code section 3543.5(a) of the
Educati onal Enpl oynent Relations Act (EERA or Act).

| indicated to you, inny attached letter dated June 5, 1997,
that the above-referenced charge did not state a prima facie
case. You were advised that, 1f there were any factual

| naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should anmend the .
charge. You were further advised that, unless you anended the
charge to state a prina facie case or wwthdrew it prior to June
13, 1997, the charge would be dismssed. On June 16, 1997, |
received a first anended charge in this matter. _

The anended charge reiterates the original allegations and adds
the followng theory. You assert the Dstrict not only
interfered with your grievance, but al so discrimnated agai nst
you in the processing of your grievance. Wth the exception of
the follow ng, the anended charge does not provide any additiona
facts regarding these allegations.

On April 10, 1997, Ms. Maria B ena Martinez, Vice President of
Academ c Affairs, and the supervisor charged with Level | and |
responsi bility over your grievance, informed you during an ora
conversation that Ms. Files was not authorized to recelve your
grievances. You assert such a conversation anounted to
harassnment on the District's part.
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Based on the facts stated in both the original and anended
charges, the charge fails to state a prinma facie violation of the
EERA, for the reasons stated bel ow

Charging Party asserts the District's actions amounts to unl awf ul
discrimnation. To denonstrate a violation of EERA section

- 3543.5(a), the charging party nust showthat: (é) t he enpl oyee
exercised rights under EERA; (2) the errﬂl oyer had know edge of
the exercise of those rights; and (3) the enployer inposed or
threatened to inpose reprisals, discrimnated or threatened to
discrimnate, or otherwise interfered with, restrained or coerced
t he enpl oyees because of the exercise of those rights. (Novato
Uni fied School District §1982 PERB Deci sion No. 210; Carlsbad

OhiTired school _Drstrict (1979) PERB Decision No. 89; Deparinent
of Devel opnentfal SErvices (1982) PERB Decision No. 228-S;
California State University (Sacranento) (1982) PERB Deci sion
No. ZII-H)

Al though the timng of the enployer's adverse action in close
tenporal proximty to the enpl oyee's protected conduct is an
inportant factor, it does not, w thout nore, denonstrate the
necessary connection or "nexus" between the adverse action and
the protected conduct. (IMreland H enentary_School District
(1982) PERB Decision No. 227.) Facts establishing one or nore
of the follow ng additional factors nust al so be present:

(1) the enployer's disparate treatnment of the enpl oyee; (? t he
enpl oyer's departure from established procedures and standards
when dealing with the enpl oyee; (3) the enployer's inconsistent

or contradictory justifications for its actions; (4) the

enpl oyer's cursory investigation of the enpl oyee's m sconduct;

(5 the enployer's failure to offer the enpl oyee justification at
the tinme it took action or the offering of exaggerated, vague, or
anbi guous reasons; or (6) any other facts which m ght denonstrate
the enpl oyer's unlawful notive. (Novato Unified School Distrijct.
supra; North Sacranmento School District (1982) PERB Declsion

No. 264. As presently witten, this charge fails to denonstrate
any of these factors and therefore does not state a prina facie
viol ation of EERA section 3543.5(a).

The anended charge asserts the requisite nexus is denonstrated by
the District's-action.- Specifically, you allege the Dstrict
failed to conformto the established grievance procedure,
preformed a cursory investigation into your grievance, and
denonstrated di sparate treatnment towards you. In support of
these contentions, you note the Dstrict failed to provide you
with a copy of its Notice of pearance, failed to provide you a
witten Level Il response, and denied your grievance at Levels |
and I'l, without the proper authority. | wll address each of the
allegations in turn.
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The amended charge asserts that although the District provided
you wth a copy of its initial response in this natter, it failed
to provide Kou with a copy of a Notice of Appearance. You
contend such a failure denonstrates nexus. However, the
Dstrict's failure to provide you with a Notice of Appearance,
wel | after you contend the adverse action occurred, 1S not

rel evant in denonstrating nexus.® :

The amended charge al so contends the District violated its

gri evance procedures in denying your grievance at Levels | and
I'I. Specifically, you assert that as the grievance procedure
does not provide for the denial of a grievance, the Dstrict is

W thout authority to deny grievances at any |level. You do not
provi de any support for this contention, nor is any support found
In the grievance procedures thenselves. Article 22 of the
Agreenment between the District and the Federation contains the
parties grievance machinery. Facts provided by the Charging
Party denonstrate the District followed the grievance procedure

i n denying the grievance at Levels | and Il. Al though the
gri evance procedure does not use the word "deny" in its |anguage,
Levels | and Il authorize the respective admnistrators to Issue

awitten "decision" on the nerits of the grievance. Such
| anguage does not require the Dstrict to agree with each
grievance filed, but nerely issue a decision on the nerits.

Charging Party al so asserts that Ms. ME. Martinez's failure to
provide a witten response at Level |l denonstrates the requisite
nexus. However, this contention is al so unsupported by the facts
provided. Article 22, Section E(2) provides as foll ows:

Fai |l ure by a .supervisor or nanagenent

enpl oyee to respond to the enpl oyee's
grievance within the specific tinme limts
shall permt the grievant to proceed to the
next step unless nutual agreenent to extend
the tine has been reached.

As the Agreenent allows Charging Party to continue to pursue the
grievance, Ms. Martinez's failure provide a witten response does
not jeopardize or interfere with Charging Party's rights under
the Agreenent -or under the EERA. Indeed, it seens the D strict
and the Federation forsaw i nstances where response woul d not be
possi bl e or appropriate, and provided for such occasions in the

! Examination of the case file denonstrates the D strict
also failed to serve a Notice of pearance on PERB. The
Dstrict's initial response, does however, designate Herbert
Spillman as the District's representative in this matter.
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agreenent. Mreover, Charging Party fails to denonstrate why
such action should be considered discrimnatory in this instance.
As such, this contention fails to denonstrate the requisite
nexus.

Charging Party al so asserts the District conducted a cursory

I nvestigation into his grievance. However, as the charge
presents no facts denonstrating a cursory investigation, the
allegation fails to support a finding of nexus. Indeed, the
parties grievance nachi ner%/ provides only five (5 days for a
Level | and an additional five (5 days for a Level Il response.
As such, the District's quick response and/or failure to respond
does not denonstrate a discrimnatory notivation on the
Dstrict's part.

Finally, Charging Party asserts that on April 14, 1997, he was

I nfornmed by Federation Chapter Chair, Barbara Brice, that the
District was attenpting to interfere with his grievance. This
sane allegation was asserted in Charging Party's original charge.
My letter dated June 5, 1997, requested Charging Party provide
speci fics regar ding this allegation. The anended charge sinply
reiterates the original allegation wthout el aboration.
Therefore, for the reasons stated in ny June 5, 1997, letter,
this allegation fails to support a finding of nexus or

I nterference.

To denonstrate a prinma facie case of interference, the chargi n(rzl
party nust show the respondent's conduct tends to or does result
In sone harmto the enpl oyees rights granted under the EERA
(Carlsbad Unified School District (1979) PERB Decision No. 89.)
In the instant charge, you allege the District interfered with
your April 10, 1997, grievance, however you fail to explain how
the Dstrict interfered with your grievance. Mre denial of your
grievance at Level | or Il is insufficient to denonstrate
Interference or a threat of reprisal. As stated in ny June 5,
1997, letter, an allegation of interference nust denonstrate the
~District took sone action which harned or tended to harm?;our
protected rights. Again, the charge is devoid of any suc

I nformati on and, as such, is dism ssed.

Right to Appeal.

Pursuant to Public En'PI o?;ment Rel ati ons Board regul ations, you
may obtain a reviewor this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To betinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
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before the cl ose of business (5 p.m) or sent bz t el egraph
certified or Express United States nail postnmarked no |ater
than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Avil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynent Rel ations Board

1031 18th Street
Sacr anent o, CA 95814

If you file a tinely aPpeaI of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
days following the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

nmust acconpany each copy of a docunment served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ension of Tine

A request for an extension of tine, inwhichto file a docunent
with the Board itself, nust be inwiting and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
B05|t|on of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Final Date

|f no appeal is filed within the specified time [imts, the
dismssal will becone final when the tine limts have expired.

Si ncerely,

ROBERT THOVPSON
Deputy Ceneral GCounsel

Kristin L. Rosi
Regi onal Attorney

At t achnent

cc: Herbert Spillman
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June 5, 1997
Ceorge V. Mvichin

Re:  WARN NG LETTER _ _ _
CGeorge V. Mvichinv. Los An'gel es Community College District
Unfair Practice Charge No. LA-CE-3790

Dear M. Mvichin:

The above-referenced unfair practice charge, filed May 6, 1997,
all eges the Los Angel es Community College D strict (D strict)
interfered with the processing of your grievance. This conduct
is alleged to violate Governnment Code section 3543.5(a) of the
Educati onal Enpl oynment Rel ations Act (EERA or Act).

Investigati on of the charge reveal ed the following. You are
enpl oyed by the District as an Athletic Trainer at East Los
Angel es Community College. You are exclusively represented by
t he Ameri can Federation of Teachers, College Staff Quild, Local
1521 (AFT or Federation).

On April 10, 1997, you filed a grievance with Renee Marti nez,
Dean of Academ c Affairs. The grievance charged that the
Dstrict violated the Agreenent between the Federation and the
Dstrict by rejecting your "Request For State Equi prent."” On
ril 14, 1997, Ms. Renee Martinez inforned you that Step 1 of
t he 8” evance process required the grievance be presented to the
i medi ate supervisor with authority to adjust the problem You
were further infornmed that the Step 1 response woul d cone from
Maria H ena Martinez, Vice President of Academc Affairs.

The charge further asserts that on April 14, 1997, Barbara Bri ce,
Federation Chapter Chair at East Los An%eles Col | ege, informed
you that Maria Elena Martinez had interfered with your grievance.
The charge does not provide any further elaboration regardi ng Ms.
Brice's statenent, nor does the charge present a declaration from
Ms. Brice regarding this conversation. The charge continues in
alleging that Ms. M E. Martinez acted outside her authority,

al though again further details are omtted. '
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On April 21, 1997, Ms. M E. Martinez deni ed your grievance at
Step 1. The charge does not denonstrate whether you appeal ed
this denial to Step 2.

Based on the above stated facts, the charge as presently witten
fails to denonstrate a prina facie violation of the EERA for the
reasons stated bel ow

To denonstrate a prina facie case of interference, the chargin?
party nust show the resPondent's conduct tends to or does result
In sone harmto the enpl oyees rights granted under the EERA
(Garlsbad Unified School District (1979) PERB Decision No. 89.)
I'n the instant charge, you allege the Dstrict interfered with
your April 10, 1997, grievance, however you fail to explain how
the District interfered with your grievance. Mere denial of your
grievance at Step 1 is insufficient to denonstrate interference
or a threat of reprisal. |If you intend to allege an interference
violation, you nust denonstrate the District took sone action

whi ch harmed or tended to harmyour protected rights. Again, the
charge is devoid of any such information.

For these reasons the charge, as presently witten, does not
state a prina facie case. |If there are any factual inaccuracies
inthis letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anmend the charge. The
anmended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge,
contain all the facts and al | egations you w sh to make, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the original
proof of service nust be filed wth PERB. If | do not recelve an
amended charge or withdrawal fromyou before June 13. 1997. |
shall dismss your charge. |If you have any questions, please
call me at (415) 439-6940.

Sincerely,

Kristin L. Rosi
Regi onal Attorney



