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DECI_SI ON

CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed by
the State of -.California (Departnment of Corrections) (State) to a
proposed decision (attached) by a PERB adm nistrative |aw judge
(ALJ). In the proposed decision, the ALJ dism ssed the unfair
practice charge and conplaint alleging that the State laid off
Victor Lee Martin (Martin) because of his union activities in

viol ation of section 3519(a) of the Ralph C. Dills Act (Dills Act).?

The Dills Act is codified at Governnent Code section 3512
et seq. Unless otherwise indicated, all statutory references
herein are to the Governnent Code. Section 3519 states, in
pertinent part:

It shall be unlawful for the state to do any
of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se



The State, while prevailing on the nmerits in this case,
excepts to the ALJ's finding that Martin was a civil service
enpl oyee within the meaning of Dills Act section 3513(c).? As a
result, the State contends that PERB | acks jurisdiction over the
instant unfair practice charge and conpl aint.

The Board has reviewed the entire record in this case,

i ncluding the proposed decision and the State's exceptions

to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynment or reenploynent.

Dills Act section 3513 states, in pertinent part:
As used in this chapter:

(c) "State enpl oyee" means any civil service
enpl oyee of the state, and the teaching staff
of schools under the jurisdiction of the
State Departnent of Education or the
Superintendent of Public Instruction, except
manageri al enpl oyees, confidential enployees,
supervi sory enpl oyees, enployees of the
Departnent of Personnel Adm nistration,

pr of essi onal enpl oyees of the Departnent of
Fi nance engaged in technical or analytical
state budget preparation other than the
auditing staff, professional enployees in the
Personnel / Payrol | Services Division of the
Controller's office engaged in technical or
anal ytical duties in support of the state's
personnel and payroll systens other than the
training staff, enployees of the Legislative
Counsel Bureau, enployees of the Bureau of
State Audits, enployees of the board,
conciliators enployed by the State
Conciliation Service within the Departnment of
I ndustrial Relations, and intermttent
athletic inspectors who are enpl oyees of the
State Athletic Conm ssion.



thereto.® The Board finds the ALJ's findings of fact and
conclusions of law to be free of prejudicial error and hereby
adopts themas the decision of the Board itself, consistent with
the follow ng discussion.

DI SCUSSI_ ON

As the ALJ notes, the Board specifically addressed the
definition of state civil service enployee under the Dills Act in

State of California (Departnment of Personnel Adm nistration)

(1990) PERB Decision No. 787-S (DPA1). The Board noted that
Article VI1, section 1 of the California Constitution* states
that the civil service includes every enployee of the state
"except as otherw se provided in this Constitution."

Article VI1, section 4° then lists thirteen specific exenptions

3The State's request for oral argument in this case was
deni ed on Cctober 22, 1997.

: “The relevant portion of the California Constitution,
Article VII, section 1 provides:

(a) The civil service includes every officer
and enpl oyee of the State except as otherw se
provided in this Constitution.

°Cal iforniaConstitution, Article VI, section 4 provides:
The following are exenpt fromcivil service:
(a) Oficers and enpl oyees appointed or
enpl oyed by the Legislature, either house, or
| egi slative conmttees.
(b) Oficers and enpl oyees appoi nted or
enpl oyed by councils, comm ssions or public
corporations in the judicial branch or by a
court of record or officer thereof.

(c) Oficers elected by the people and a
deputy and an enpl oyee sel ected by each
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fromthe civil service, none of which is relevant to this case..

The Board concl uded:

el ected officer.
(d) Menbers of boards and conmm ssi ons.

(e) A deputy or enployee selected by each
board or conmm ssion either appointed by the
Governor or authorized by statute.

(f) State officers directly anointed by the
Governor with or without the consent or
confirmation of the Senate and the enpl oyees
of the Governor's office, and the enpl oyees
of the Lieutenant Governor's office directly
appoi nted or enployed by the Lieutenant
Gover nor.

(g0 A deputy or enployee selected by each
of ficer, except nenbers of boards and
conm ssi ons, exenpted under Section 4(f).

(hy O ficers and enpl oyees of the University
of California and the California State
Col | eges.

(1) The teaching staff of schools under the
jurisdiction of the Departnment of Education
or the Superintendent of Public Instruction.

(j) Menber, inmate, and patient help in
State hones, charitable or correctiona
institutions, and State facilities for
mentally ill or retarded persons.

(k) Menmbers of the mlitia while engaged in
mlitary service.

(1) Oficers and enployees of district
agricultural associations enployed |ess than
6 nmonths in a cal endar year

(m In addition to positions exenpted by

ot her provisions of this section, the
Attorney Ceneral may appoint or enploy six
deputies or enployees, the Public Uilities
Comm ssi on may appoint or enploy one deputy
or enployee, and the Legislative Counsel may
appoi nt or enploy two deputies or enployees.
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Al'l personnel appointnments other than the
speci fic exenpt appointnents are therefore
part of the civil service systemand have
sone formof civil service status, whether it
be seasonal, limted term permanent, part-
time, or any other type.

(DPA_I at p. 14.)

Simlarly in State of California. Departnent of Personnel
Adm nistration (1991) PERB Decision No. 871-S (DPA_11), PERB held

that nenbers of the California Conservation Corps are state civil
servi ce enpl oyees under the Dills Act because they are not
specifically exenpted fromthe civil service in Article VII,
section 4 even though they lack the traditional civil service
attri butes of permanent appointnment froman enploynent |ist
resulting froma conpetitive exam nation.

Noting that Martin's appointnment as a casual |aborer also is
not specifically exenpted fromthe civil service in Article VII,
section 4, the ALJ concludes that Martin was a state enpl oyee
- under the Dills Act. .The ALJ also notes that Martin's official
separation notice lists his appointnent status as "Cvil Service
Tenporary."

The State contends that PERB | acks jurisdiction over this
unfair practice charge because Martin was not a "state enpl oyee"
under Dills Act section 3513(c). Dills Act section 3513(c)
defines "state enpl oyee" as "any civil service enployee of the
State."” The State mamintains that tenporary enpl oyees such as
Martin are exenpted fromthe civil service under the California
Constitution. The State asserts that the Board erred in DPA |

and DPA 1l by failing to recognize that Article VII, section 5



provi des an exenption fromthe civil service. Article VII,
section 5 states:

A tenporary appointnent may be nmade to a

position for which there is no enpl oynent

list. No person may serve in one or nore :

positions under tenporary appointnent |onger

than 9 nonths in 12 consecutive nonths.

In construing constitutional provisions, we nust first | ook

to the | anguage of the constitutional text and give the words

t heir ordinary neani ng. (Powers v. Gty of Richnond (1995)

10 Cal .4th 85 [40 Cal.Rptr.2d 839].) Nothing in section 5
conveys the intent to create a separate exenption from civi
service. Unlike section 4, which clearly states that "the
following are exenpt fromcivil service," section 5 provides no
statenment that tenporary appointnents are exenpt. Gving the
words their ordinary neaning, the provision serves to define
tenporary appoi ntnents to positions within state service, not
. tenporary appoi ntments which are exenpt fromcivil service.
Legislative efforts to interpret a word in the Constitution
are upheld unless they are clearly inconsistent with the express

| anguage of the Constitution. (People v. 8.000 Punchboard Card

Devices (1983) 142 Cal .App.3d 618 [191 Cal .Rptr. 154].) A review
of the State Civil Service Act confirns that tenporary

appoi ntnents are not exenpt fromcivil service. Governnent Code
section 18500 states that the purpose of the State Cvil Service
Act is to "facilitate the operation of article VII of the
Constitution." Governnment Code section 18525 defines

"appointnent"” as the "offer to and acceptance by a person of a



position in the state civil service ..." Governnent Code
section 18529 defines "tenporary appointnment” as "an appoi nt nent
made in the absence of any appropriate enploynent l[ist permtted
by section 5 of Article VII of the Constitution.”" Thus, as
defined by the Legislature, a tenporary appoi ntnent nmade pursuant
to Article VIl, section 5 is an appointnent to a position in the
state civil service.

To support its position that section 5 creates an additional
exenption to the civil service, the State points to Spaulding v.
Philbrick (1940) 42 Cal.App.2d 58 [108 P.2d 59] (Spaulding). 1In
that case, the court held that tenporary enpl oyees have no civi
servi ce status because they |ack the procedural protection of
per manent enpl oyees. Spaulding deals with the procedura
protections offered to permanent civil service enployees, not the
definition of "civil service" under the California Constitution
.or "state enployee" under Dills Act section 3513(c). The courts .
have di stingui shed between the procedural rights granted by the
merit systemof civil service and enpl oyees' collective
bargaining rights. The State Personnel Board is charged with
protecting the civil service enployee's substantive and
procedural rights under the nerit system PERB has the task of
adm nistering the Dills Act protections against violation of

col l ective bargaining rights. (Pacific Legal Foundation v. Brown

(1981) 29 Cal.3d 168 [172 Cal.Rptr. 487].) The Dills Act assigns
those rights to "any civil service enployee of the State" not

expressly excluded. As a tenporary enployee, Martin did not fal



under any of the exenptions to the civil service listed in
Article VII, section 4. Therefore, Martin was a state enpl oyee
under Dills Act section 3513(c), PERB has jurisdiction over this
case, and the State's exceptions are w thout nerit.
ORDER
The unfair practice charge and conplaint in Case

No. LA-CE-345-S are hereby DI SM SSED W THOUT LEAVE TO AMEND.

Menmbers Johnson and Dyer joined in this Decision.
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Before Thonmas J. Allen, Adm nistrative Law Judge.
PROCEDURAL HI STORY

I n t'his case, Victor Lee Martin (Martin) alleges that the
State of California (Departnent of Corrections) (State) laid him
of f because of union activities, in violation of section 3519(a)
-~ of the Ralph C Dills Act (D’IIS _Act).l The State contends that
Martin was not a state enpl oyee .under the Dills Act and that his
| ayof f was not discrimnatory in any case.

Martin filed an unfair practice charge against the State on

June 14, 1996. On July 31, 1996, the Ofice of the Ceneral

The Dills Act is codified at Government Code section 3512
and followng. Unless otherw se indicated, all statutory
references herein are to the Governnment Code. In relevant part,
section 3519 provides that it shall be unlawful for the State to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guar anteed by this chapter. For purposes’ of
thi s subdivision, "enployee" includes an
applicant for enploynent or reenploynent.



Counsel of the Public Enploynent Relations Board (PERB) issued a
conplaint, alleging that Martin was laid off on May 13, 1996,
because he attended a union event and then discussed union
politics at work, on May 11 and 13, 1996. On August 14, 1996,
the State filed an answer to the conplaint, denying all
all egations. An informal settlenent conference scheduled for
hSeptenber 10, 1996, was cancel | ed. |

A formal hearing was held on Novermber 7 and 21, 1996. After
the filing of post-hearing briefs, the matter was submtted for
deci si on on January 27, 1997.

EI NDI NGS OF FACT

Martin was hired by the State on February 7, 1996, and |laid
off on May 13, 1996. The official Report of Separation issued by
the State gave Martin's appointnent status as "Gvil Service
Tenporary" and his classification title as "Skilled Trades
Jour neyper son (Casual Enploynent) (Laborer)."

Martin was hired through fhe hiring hall of deal 220 of the
Laborers' International Union of North Anerica (LIUNA), to work
in the construction of additional dormitories at state prisons.
Martin was told it was a nine-nonth position. He stérted wor k at
the North Kern State Prison'in'DeIano, but sonetime later he was
transferred to work at the Wasco Stafe Priédn, where he wor ked
directly under carpenter forenan Ray Hol | i baugh (Fbllibaugh){ In
March or early April of 1996, Dan R ppee (R ppee) began worKking
at Wasco State Prison as a Cbnstruciion Supervisor |, wth
Hol | i baugh and Martin under him In late April or early My,

Ri ppee transferred Martin to work directly under [|abor foreman
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Mario Ortiz (Otiz), a reqently hired casual enployee from LI UNA
Local 220, who was al so under Ri ppee.

At the heari ng, Martin testified under oath that on
Saturday, May 11, 1996, he attended a LI UNA del egates neeting, at
the invitation of menbers of LIUNA Local 300 in Los Angel es. I n
hi s opening statenent, before he was under oa_th, Martin stated
t hat on Monday, I\/ay 13, 1996, when he got béck to work, he told
his fell ow enpl oyees about the neeting, bragging that he was the
only laborer from Local 220 there, and later heard that Otiz was
di spl eased by this. Wen Martin took the stand as a w tness
under oath, however, he did not téstify about any of these
d| scussions, nor did any other witness. Therefore, although I
find that Martin attended the union event on May 11, 1996, as
alleged in the conplaint, | cannot find that Martin discussed
uni on politiés at work on May 13, 1996, as is also alleged in the
conpl ai nt . ? |

Martin .testified that on May 13, 1996, Otiz told himhe was
laid off. According to Martin, Otiz also told himthe reason

for his layoff was that "M ke Cunni ngharh [a Construction

Supervisor Il and Ri ppee's superior] and Ray [Hollibaugh]
believed I [Martin] was standing around on work ti me and
di scussing politics.” Martin testified that a superintendent

named Bruce "gave other reasons dealing with qualifi cations. "

’PERB Regul ation 32176 states in relevant part, "QOal
evidence [in unfair practice cases] shall be taken only on oath
or affirmation.” (PERB regulations are codified at California
Code of Regulations, title 8, section 31001 and follow ng.)
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Martin testified he did not get any paperwork at the tine of
his layoff, which other w tnesses téstified was unusual . About
two weeks later, Martin received fromthe State an officia
Report of Separation. It bore an issue date of "5/14/96," but-it
was in an envel ope postmarked May 23, 1996. At the hearing, no
expl anation for the delay was given. The Report of Separation
gave Nhrtih's separation type as "Termnation Wthout Fault."

After his layoff, Martin went to the office of LIUNA
Local 220 and spoke tQ Mari o Her nandez (Fbrnandez), who was the.
di spatcher and office nmanager. Hernandez testified at the
hearing that he called Ri ppee and asked why Martin had been laid
of f, and that the best answer Hernandez got was that there had
‘been a reduction in force. R ppee's own testinmony at the hearing
confirmed that Martin's layoff was officially designated a
reduction in force.

No ot her enployees were laid off during the week of May 13,
1996, or the week thereafter. In fact, four additional |aborers
were hired through LIUNA Local 220 to work at WAsco State Prison
the week of May 13, 1996.% Eight laborers were laid off during
‘the week of May 27, 1996, however, including two of thé | aborers
hired just two weeks earlier.

One of the laborers hired during the week of May 13, 1996,
was G eg Hunpheres (Hunpheres). Martin testified that Hunpheres

%Ri ppee and another witness for the State testified that as
vari ous stages of construction ended and others began it was not
unusual for there to be reductions in force and hirings at the
sane tine. A wtness for Martin fromLIUNA however, testified
that this was rare. :



told Martin that Ri ppee told Hunpheres that Martin had been laid
for tal king about union politics. In his testinony, R ppee |
deni ed maki ng such a statenent. Hunpheres hinself did not
testify, and there was no evidence to corroborate what Martin
sai d Hunpheres said. | therefore cannot find that Ri ppee told
Hunphereé that Martin had been laid off for tal king about union
politics.?

Cifford Shears (Shears),lmho vol unteered in the LI UNA
Local 220 office, testified he overheard a conversation in the
office between Otiz and LIUNA Local 220 President Jerem as Lopez
(Lopez) on or_about May 20, 1996. Shears testified he heard
Otiz and Lopez |aughing and joking about a layoff "like it was
funny.” Martin was the only | aborer who had been laid off at the
time. Shears interpreted what he heard as evidence that Otiz
was directly involved in Martin's layoff, but | find Shears
testinmony insufficient in itself to support such a finding.

Ri ppee testified he hinself had nade the decision to Iay
Martin off, after consulting with two other construction
supervisors. Rippee further testified t hat, although he knew a
big layoff was com ng up, the real reason he laid Nhrtin of f was
that Martin's work performance was unsatisfactory. Ri ppee' s
testimony was corroborated by Rippee's own daily diary report for
May 13, 1996, which stated in relevant part, "Talked to Mario

Otiz. Victor Martin to be laid off unsatisfactory performance.”

“PERB Regul ation 32176 states in relevant part, "Hearsay
evidence [in unfair practice cases] is adm ssible but shall not
be sufficient in itself to support a finding unless it would be
adm ssi bl e over objection in civil actions."
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Ri ppee gave the follow ng explanation why Martin's |layoff was
nonet hel ess officially designated a reduction in force:
. | don't like to fire anybody unl ess
it's a real extrene circunstance, a fight or
sonething that really is dramatic and | have
to deal with that problemright now.
| realize that these nen that conme and work
for nme have famlies. And if you fire a man
on a job, then he can't draw his
unenpl oynent. And what little bit you can
get from unenpl oynent could buy groceries for

your famly. And it's kind of ny conviction
and | believe it's the right thing to do.

Ri ppee testified he first becane concerned about Martin's
perfornancé while Martin was morking under Hol Ii baugh. Ri ppee
testified fhat on one occasion Hollibaugh reported Martin was not
doing his job while assigned to work with the backhoe, and that
on anot her occasion Hollibaugh reported Martin had hit
construction "batter boards” with a dunp truck. Rippee's
testinony was corroborated by Hollibaugh's daily diary report for
April 10, 1996, which stated in relevant part, "1 |abor working
w th backhoe. Warned to work not stand around,"” and by
Hol | i baugh's daily diary report for April 15, 1996, which stated
in relevant part, "Labor hit batter board with dunp truck." A
| ater nmeno by Hol | i baugh stated that these reports referred to
~Martin, who had been one of three |aborers on Hollibaugh's crew.
Ri ppee testified that Hollibaugh's repofts led to Martin's
transfer to work under Ortiz. R ppee explained as follows:
. ["'ma firmbeliever, like | said, that
a man may not work good with a certain group
of people or doing a certain task, but he may
have a talent for another area. So after

conferring with Ray Hol |i baugh, | went to
Mario Ortiz and | said, why don't we put M.
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Martin maybe on a rock and sand crew or in

anot her portion of the work. Just trying to

give himthe benefit of the doubt.

I"'ma firmbeliever that you -- | have to

evaluate a man. - And | got to -- | have to be

i nvol ved, too. If I"'mgoing to termnate a

man, | want to know that it's correct and

it's true. And it's the only fair thing to

do; give a man a few chances and see where he

can worKk.
Ri ppee further testified that Ortiz also reported problens with
Martin's performance. On one occasion, which R ppee described as
- "the straw that broke the canel's back," Rippee noticed a
‘concrete truck on prison grounds w thout the required |abor
escort. Rippee told Otiz the situation was unacceptabl e and
asked who was supposed to be the escort, and Otiz said it was
Martin. Ri ppee's testinony is corroborated by Otiz's daily
diary report for May 3, 1996, which stated in relevant part, "I
had problemw th Martin. . Left concrete truck, find another
escort," and by Ri ppee's own daily diary report for the sane:
date, which stated in relevant part, "Advised foreman Mario Otiz
| aborer escort nust stay with truck drivers as per institution
policy."

Ri ppee also testified that on another occasion Otiz
reported Martin had been assigned to |ead sone inmate |aborers in
| aying down rock and sand to prepare a foundation, and when Otiz
came back hardly anything had been acconplished. This testinony
appears to be corroborated by Otiz's daily diary report for
May 13, 1996, which stated in relevant part, "Victor Martin
cleaning Pad D and rocking. - Talked to Victor -- rocking too slow

and inmates not working." The date of this,report, however, was
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Martin's last day of work, and it is not clear whether the
decision to lay Martin off had al ready been made.

Otiz's daily diary report for May 3, 1996, stated in part,
"Victor Martin was working on cleaning Pad A and D. Spoke to
Victor. Does not follow orders.” Rippee testified, however, he
did not renenber Ortiz reporting such an incident to him

Ri ppee testified he nade the decision to lay Martin off
after consulting two other construction supervisors, Nate Wight
and Bruce Hubbl e. Rippee descri bed the conversation as foll ows:

.. . 1 had discussed with Nate and Bruce

what was going on with Victor. And | felt at

that tine that we had really tried, -1 had

really tried to work Victor Martin in various

pl aces on the job site. And he just wasn't

wor ki ng out. He was not perform ng.

And so | had asked Bruce and Nat e, you know,

woul d you consider working Victor. And it

was all three of our consensus that he should

be laid off and it would be better off that

way. He was not neeting our standards. He

was not perform ng as we thought he should be

performng. And it was just better off to

lay himoff rather than to pass on a problem
Martin testified that no ohe had spoken to hi m about problens
with his performance, and that on only one occasion was there any
di sagreenent regarding his work.® Rippee testified that
Hol I i baugh and Ortiz told himthey had discussed Martin's
performance with Martin, and that Ri ppee had no reason to

di strust Hol li baugh and Ortiz. | cannot, however, find that

't is not clear fromMartin's testinony what that one
occasion was, but fromMartin' s opening statement it appears it
- may have been an occasion when Otiz yelled at Martin for not
junping up on the concrete trucks. It is not clear when this ray
have happened. :



t hese discussions actually took place, whatever R ppee nay have
reasonabl y believed.?®

Ri ppee testified he "probably heard” but couldn't really
remenber being told that Otiz and Martin were in opposite
factions within LIUNA Local 220, sonething Ri ppee regarded as not
really his concern. Rippee also testified he was unaware that |
Martin attended the LIUNA del egates neeting on May 11, 1996.

Ri ppee was a credible witness. He testified with
confi dence, and his testinony was.internally_consistent. He
remai ned caln1and responsi ve under cfoss-exaninafion by Martin.
Hi s concern fof the fair treatnment of enployees seened sincere.
| credit Rippee's testinony as a whole, and | specifically credit
Ri ppee's testinony that he hihself made the decision to |ay
Martin off, that he did not know about Martin's attendance at the
LiUNA del egates neeting, that the decision to lay Martin off was
- based on concerns about Nhrtih's performance, and that those
concerns predated the LIUNA del egates neeti ng.

1 SSUES

1. Was Martin a state enpl oyee?

2. | f the answer to.No. 1 is yes, didthe State lay Martin
of f because oflhis union activities?

CONCLUSI ONS_OF | AW

Status of Martin as a State Enpl oyee
Dills Act section 3513(c) states a "state enpl oyee" for

purposes of the Dills Act neans "any civil service enployee of

®PERB Regul ation 32176.



the state" (with specific additions and exceptions not relevant
here). The State argues that as a casual |aborer Martin was not
a "civil service enployee" and thus not a "state enpl oyee" under
the Dills Act.

In State of California (Departnent of Personne

Adm ni stration) (1990) PERB Decision No. 787-S (DPA 1), PERB

specifically addressed the definition of a state civil service
enpl oyee. PERB noted that Article VII, section 1(a), of the
California Constitution (Constitution) states, "The civil service
i ncludes every officer and enpl oyee of the state except as
ot herwi se provided in this Constitution.” Article VII, section
4, of the Constitution then lists a dozen specific positions
(none relevant here) as exenpt fromcivil service. PERB
concl uded as foll ows:

. . . Al personnel appointnments other than

the specific exenpt appointnents are

therefore part of the civil service system

and have sonme formof civil service status,

whet her it be seasonal, limted term

permanent, part-time, or any other type.

(DPA 1 at p. 14.)
PERB t hus held that |ifeguards whose positions were seasonal, who
did not conpete in an exam nation, and who were not pronot ed by
exam nation and tenure, were nonetheless state civil service

enpl oyees under the Dills Act.

n State of California (Department of Personne
Admi ni stration) (1991) PERB Decision No. 871-S (DPA1l1), PERB
followed and confirmed its decision in DPA_I. In DPA_ 11, PERB

noted that nembers of the California Conservation Corps "are not

listed under Article VII, section 4, as one of the categories of
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enpl oyees specifically exenpt fromcivil service." (lLd. at

p. 18.) PERB concluded corprmenbers were state civil service

enpl oyees under the Dills Act. PERB reached this conclusion even
t hough a court had held corpnenbers |acked the traditional civi
service attributes of permanent status and selection for

enpl oynent or pronotion by conpetitive exam nation under the

nmerit system (Bush v. California Conservation Corps (1982) 136
Cal.App.3d 194 [185 Cal .Rptr. 892], cited in DPA1l at pp. 16- '
17.)

In arguing that Martin was not a state enployee, the State
does not distinguish or even nention PERB's decisions in DPA |
and DPA Il. The State argues that Martin's appointnent as a
casual.laborér was a "tenporary appoi ntnment” under Article VII,
éection 5, of the Constitution and he therefore could not serve
| onger than 9 nonths in 12 consecutive nonths.’” The State goes
on to argue that Martin was therefore not entitled to the sane
benefits and protections as permanent civil servants, includihg

"rights under the Dills Act. Both DPA | and DPA 11, however,

stand for the proposition that an enpl oyee need not have
per manent status in order to bé a state enployee-under the Dills
Act . '

The State offers né reason to distinguish or depart from

PERB' s deci si ons ih DPA 1 and DPAIl. Martin's appointnent as a

casual |aborer was not specifically exenpt fromcivil service.

7Artic_le VIl, section 5, states in relevant part, "No person
may serve in one or nore positions under tenporary appointnment
| onger than 9 nonths in 12 consecutive nonths."
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The official Report of Separation the State issued to Martin gave
his appointnent status as "CGvil Service Tenporary." Martin's

appoi ntnent thus fell within the broad category of "personnel

appointnments . . . with some formof civil service status,
whet her it be seasonal, limted term permanent, part-tine, or
any other type." (DPAl at p. 14.) | therefore conclude that

“Martin was a state enpl oyee under the Dills Act.

Al l eged Discrimnation Against Murtin

The conplaint alleges Martin was laid off by Ri ppee and
Otiz in May 13, 1996, because Martin attended a uni on eveht and
t hen di scussed union politics at work, on May 11 and 13, 1996.
The State denies such discfinination.took pl ace.

~In order to prove an allegation of discrimnation, the
charging party nust first denonstrate that the enpl oyee engaged
in protected conduct. The charging party nust next show that the
enpl oyer knew of the enployee's protected conduct® and that the
enpl oyer took an adverse action against the enployee.‘

Upon a show ng of protected cohduct, enpl oyer know edge, and
adverse action, the charging party nust then nake a prima facie

show ng of unlawful notivation. Under Novato Unified Schoo

District (1982) PERB Decision No. 210, unlawful notivation occurs
where the enployer's action against the enployee was notivated by

the enployee's participation in the protected conduct.®

8\Vorel and El enentary_School District (1982) PERB Deci sion
No. 227.

°I'ndi cations of unlawful notivation have been found in many
aspects of an enployer's conduct. Wrds indicating retaliatory

intent can be persuasive evidence of unlawful notivation. (Santa .-

12



This test, applied by PERB in all discrimnation cases since
Novat o, is consistent with other California and federa
precedent. Under both sfate and federal cases, the trier of fact
is required to weigh both direct and circunstantial evidence to
determ ne whether an action woul d not have been taken against an
enpl oyee "but for" the exercise of protected rights.® After the
charging party has made a prima facie showing sufficient to
support an inference of unlawful notive, the burden shifts to the
respondent to produce evidence that the action against t he
enpl oyee "woul d have occurred in any event."!

In the present case, it is clear that Martin engaged in
protected conduct by attending the LIUNA del egates neeting on
May 11, 1996. Dills Act section 3515 specifically protects the
right of state enployees to "participate in the activities of

enpl oyee organi zations." | cannot conclude that Martin engaged

in protected conduct by tal king about the neeting at work on

Gara Unified School District (1979) PERB Decision No. 104.)

O her indications of unlawful notivation have been found in an
enpl oyer's: failure to followusual procedures (id.); shifting
justifications and cursory investigation (State of California
(Departnment of Parks and Recreation). (1983) PERB Decision No.
328-S); disparate treatnment of a union adherent (State of
California (Departnment of Transportation) (1984) PERB Deci sion
No. 459-S); timng of the action (North Sacranmento Schoo
District (1982) PERB Decision No. 264); and pattern of antagoni sm
toward the union (Cupertino Union Elenentary_School District
(1986) PERB Deci sion No. 572) .

See Martori Brothers Distributors v. Agricultural Labor
Rel ations Bd. (1981) 29 Cal.3d 721, 727-730 [175 Cal.Rptr. 626];
Wight Line. Inc. (1980) 251 NLRB 1083 [105 LRRM 1169] enforced,
inrelevant part, (1st Cr. 1981) 662 F.2d 899 [108 LRRM 2513].

“Nartori Brothers Distributors v. Agricultural Labor
Rel ations Bd.. supra, 29 Cal.3d at 730.
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May 13, 1996, however, because, as stated above, there was no
-smorn testinony that Martin actually did so.

It is also clear that the State took adverse action against -
Martin by laying himoff.* Wth regard to the State's know edge
of Martin's protected conduct, homever; | have credited Rippee's
testinony that he did not know about Martin's attendance at the
LI UNA del egat es neeti ng. In the absence of sworn testinony that
Martin tal ked about the neeting at work, | have no basis for
concluding that the State knew about Martin's protected conduct.
This in itself is fatal to Martin's case, and the charge and
conpl ai nt nust be-disnissed for that reason.

If Martin had proved that the State had know edge of his
prot ected conduct, he could have nade a prinma facie show ng of
unl awful notivation. Martin was the only | aborer laid off on
May 13, 1996, while other laborers were being hired, and the
-paperwork on his Iayoff-ﬁas unusual Iy and unaccount ably sl ow
According to Martin's testinony, he was given varying reasons for
his layoff, different fromthe performance problems cited by
Rippee in his testinony, and those performance problenms had not
been discussed with Martin. Finally, Martin was laid off
imedi ately after he returned to work from the LIUNA del egates

nmeeting. Although timng alone is not adequate to support an

2Qupertino Union Elementary School District. supra, PERB
Deci si on No. 572.
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® it may, along with other

i nference of unlawful notivation,?
factors, constitute a basis for such a concl usion.*

‘The State, homever, produced credible evidence that Martin's
| ayoff woul d have occurred in any event. Ri ppee testified
credibly that he nmade the decision to lay Martin off due to
unsati sfactory work performance, after Martin had worked on two
different crews with two different forenen. Ri ppee's daily diary
'report for May 13, 1996, corroborates Ri ppee's testinony that
Martin was laid off for unsati sfactory performance, while the
daily diary reports of Hollibaugh and Ortiz corroborate R ppee's
testimony that concerns about Martin's performance predated the
LI UNA del egates neeting on May 11, 1996. Rippee testified
credibly that the "straw that broke the canel's back"” was an
i ncident Ri ppee hinself mﬂtnesseq, when he found Martin was not
with a truck Martin was assigned to escort. According to Otiz's
daily diary report, this incident occurred on May 3, 1996, eight
.days before the LIUNA del egates nmeeting and ten days before
Martin's |ayoff.

Ri ppee credi bly explained why Martin's layoff was formally
treated as a "reduction in force" or a "termnation w thout
fault" rather then a termnation for cause: to make it easier
for Martin to receive unenploynent benefits; If, as Rippee

testified, Martin's layoff was for unsatisfactory perfornmance

Boharter _Cak_Unified School District (1984) PERB Deci si on
No. 404. _

“Moreland El enentary _School District, supra, PERB Decision
No. 227; _Campbell Union Hi gh School District (1988) PERB Deci sion
No. 701. _ .
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rather than lack of work, then there was no inconsistency in the
continued hiring of other laborers. No wtness explained why
Nhrfin was given varying reasons for his layoff, why the
paperwork was slow, or why the pérfornance probl ens had not been
di scussed with Martin (as Martin testified), but overall there
appears to be no reason to attach a sinister neaning to these
ci rcunst ances.

| Utimtely, the burden of proof jn this case is on Martin,
to prove the conplaint by a preponderance of the evidence.?®
Fbarsay evi dence, although adm ssible, is generally not
sufficient in itself to support a finding.® Gven the limted
amount of nonhearsay evidence presented by Martin, and given the
credible testinmony of Rippee, | cannot find that Martin's layoff
woul d not have occurred "but for" his union activities.

PROPOSED ORDER

Based upon the foregoing findings of fact and concl usi ons of
'l aw, and upon the entire record in this matter, it is ordered
that the conplaint and the underlying charge in Unfair Practice

Case No. LA-CE-345-S, Victor Lee Martin v. State of California

(Departnment of Corrections), are hgreby DI SM SSED

"Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the

- Board itself at the headquarters office in Sacramento within

®PERB Regul ati on 32178.
®PERB Regul ati on 32176.
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20 days of service of this Decision. |In accordance with PERB
regul ations, the statenment of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code Regs., tit. 8,
sec. 32300.) A docunent is considered "filed" when actually

recei ved before the close of business (5 p.m) on the |ast day

set for filing ". . .or when sent by telegraph or certified or
Express United States mail, postmarked not l|ater than the |ast
day set for filing . . . ." (See Cal. Code Regs., tit. 8§,

sec. 32135; Code Cv. Proc, sec. 1013 shall apply.) Any
statenent of exceptions and supporting brief nmust be served
concurrently with its filing upon each party to this proceedi ng.
Proof of service shall acconpany each copy served on a party or
filed with the Board itself. (See Cal. Code Regs., tit. 8, secs.
32300, 32305 and 32140.)

THOVASJ. ALLEN
Adm ni strative Law Judge

17



